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CHAPTER  I. 


OF  FBITILBOE  FBOM  ARBB8T. 


Privilege  of  ambassadors.']  By  the  law  of  nations,  ambas- 
sadors and  other  public  ministers,  and  their  domestic  servants, 
are  privileged  firom  arrest.'  And  it  is  provided  by  act  of  con-  ProeeM  de- 
gren  "that  if  any  writ  or  process,  shall  at  any  time  hereafter 
be  sued  forth,  or  prosecuted  by  any.  person  or  persons,  in  any 
of  the  courts  of  the  United  States,  or  in  any  of  the  courts  of 
a  particular  state,  or  by  any  judge  or  justice  therein,  respec- 
ti^,  whereby  the  person  of  any  ambassador,  or  other  public 
ndnisterofany  foreign  prince  or  state,  authorized  and  received 
as  mch  by  the  president  of  the  United  States,  or  any  domes- 
tic or  donoestic  servant  of  any  such  ambassador  or  other  public 
niiuster,  may  be  arrested  or  imprisoned,  or  his  or  their  goods 
or  cbltels  be  distruned,  seiced,  or  attached,  such  writ  or  pro- 
ceu  shall  be  deemed  and  adjudged  to  be  utterly  null  and  void, 
to  aD  Intents,  construction,  and  purposes  whatsoever*"' 


'  Com.  Dig.  Ambissador  B.  1    U.  S.  Vol.  2.  p.  97.  Story's  edit. 
Tidd.  Pimct.  216.  Vol.  1.  p.  88. 

'  Act  April  aO»  1790,  •.  25.  Ls. 

Vol.  n.  1 


^  PRACTICE  IN  PERSONAL  ACTIONS. 

taj?"^      It  is  further  provided,  "  that  in  case  any  person  or  persons 
^^3^  shall  sue  forth  or  prosecute  any  such  writ  or  process,  such  person 
or  persons,  and  all  officers  executing  any  such  writ  or  process, 
shall  be  deemed  violators  of  the  laws  of  nations  and  disturbers  of 
the  public  repose,  and  imprisoned  not  exceeding  three  years, 
and  fined  at  the  discretion  of  the  court :  provided  nevertheless, 
m^  to^-  ^^^  °^  citizen  or  inhabitant  of  the  United  States,  who  shall  have 
hautuit  of  contracted  debts  prior  to  his  entering  into  the  service  of  any  am- 
bassador or  other  public  minister,  which  debts  shaU  be  still  due 
and  unpaid,  shall  have,  take,  or  receive  any  benefit  of  this  act; 
nor  shall  any  person  be  proceeded  against  by  virtue  of  this  act, 
te^^iM^  for  having  arrested  or  sued  any  other  domestic  servant  of  any 
^  ambassador,  or  other  public  minister,  unless  the  name  of  sucli 

servant  be  first  registered  in  the  office  of  the  secretary  of  state, 
and  by  such  secretary  transmitted  to  the  marshal  of  the  district 
in  which  congress  shall  reside,  who  shall  upon  receipt  thereof^ 
affix  the  same  in  some  public  place  in  his  office,  whereto  all 
persons  may  resort  and  take  copies  without  fee  or  reward."^ 

H^^tcon-  ^tiis  act  contains  substantially,  the  provisions  of  the  statute 
of  7  Ann,  c.  12* ;  on  which  it  has  been  adjudged  that  a  defend* 
ant  claiming  the  benefit  of  the  act,  as  domestic  servant  to  a 
public  minister,  must  be  really  and  bona  fide  his  servant  at  the 
time  of  the  arrest :  for  though  the  process  of  law  shall  not 
take  a  bona  fide  servant  out  of  the  service  of  a  public  minis- 
ter, yet,  on  the  other  hand,  a  public  minister  shall  not  take  a 
person  who  is  not  bona  fide  his  servant,  out  of  the  custody  of 
the  law,  onscreen  him  from  the  payment  of  his  just  debts.^ 

Srt^diflfed!  -^  consul  is  not  considered  as  a  public  minister,  and  conse- 
quently not  privileged  from  arrest.'^ 

^S^Si^^,  The  privilege  extends  to  the  servants  of  a  public  minister, 
being  natives  of  the  country  where  he  resides,  as  weD  as  to  his 

'  Same  Act,  s.  26.  '  S  Maule  Sl  Selw.  284.    Gas. 

^  See  2  Stft.  797.  2  Ld.  Raym.  Temp.  Talb.  281.   8  Burr.  Rep. 

1524. 1  Wil8. 20. 78. 1  Black.  Rep.  1481.  Com.  Dig.  Tit.  Ambassador 

48. 471.  8  Burr.  Rep.  1676. 1731.  B.  1  Taunt.  106. 
4  Burr.  Rep.  2016,  17.    1  Tidd. 
Pract.  216. 217. 


PRIVILEGE  FROM  ARREST. 

fiireigii  servants  f  and  not  only  to  servants  lying  in  his  house, 
bat  also  to  actual  servants  lying  out  of  his  house.''  Nor  is  it 
necessary,  to  entitle  them  to  the  privilege,  that  their  names 
fihoold  have  been  registered  and  transmitted  as  required  by 
the  act ;  though  unless  this  has  been  done  the  attomies  and 
oficers,  &c.,  cannot  be  proceeded  against  for  arresting  them** 
And  it  is  not  to  be  expected  that  every  particular  act  of  ser^ 
ykt  should  be  specified ;  it  is  enough  if  an  actual,  bona  fide 
service  be  proved :  and  if  such  service  be  sufficiently  made 
out  by  affidavit,  the  court  will  not  upon  bare  suspicion  sup- 
pose it  to  have  been  merely  colourable  and  collusive.®  But 
a  person  pursuing  trade,  or  other  profession  or  employment, 
aUhoogh  receiving  wages,  cannot  be  considered  bona  fide  a 
domestic  servant.^®  The  secretaries  of  ministers  are  pro- 
tected as  well  as  their  servants." 

It  18  proper  to  remark  that  this  court  has  no  jurisdiction 
whatever  in  causes  affecting  ambassadors  and  consuls.^ 

Semaiars  and  represeiUaiives  in  congress.']  By  the  consti- 
tafion  of  the  United  States,  senators  and  representatives^^ 
''shall  in  all  cases,  excepttreasonfelonyand  breach  of  the  peace, 
be  privileged  from  arrest  during  their  attendance  at  the  session 
respective  houses,  and  m  going  to  or  coming  from  the 


9f 


There  is  no  statute  on  this  subject ;  and  it  has  been  held 
that  the  privilege  is  to  be  taken  stricdy,  and  to  be  allowed 
only  while  the  party  is  attending  congress,  or  is  actually  on 
Us  joumey,  going  to  or  returning  firom  the  seat  of  govern- 
ment" 


*  9  Burr.  Rep.  1076.  "  Str.  797.  Buir.  Rep.  1478.  S 
''  Str.  797.  3  Wils.  85.  Term  Rep.  79. 

*  1  Wila.  20. 1  Tidd.  Pract.  216.  ^  Cons.  U.  S.  Art.  3. «.  2.  Laws 
*4BaiT.  Rep.  1481.  U.  S.  Story's  edit.  p.  57.  s.  9.  p. 
^  Com.  Dig.  tit.  Ambassodoia  60.  a.  13. 

B.Bair.Rep.401.  ^' Const.  U.  S.  Art.  1.  s.  6. 

>«  2  Johns.  Css.  222. 


During  their 
attendiuice 
atthcMs- 
Bioii, 


and  fonr- 
teen  previ- 
ous, and 
wbile  going 
and  return- 
ing. 


Absence  by 
leave. 
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Mmberg  of  ike  siaie  kgid^ure.']  It  is  provided  by  statute, 
that  "  every  member  of  the  legislature  shall  be  privileged  from 
arrest  on  civil  process,  during  his  attendance  at  the  session  of 
the  house  to  which  he  shall  belong,  except  on  process  issued  in 
any  suit  brought  against  him  for  any  Icurfeiture,  misdemeanour, 
or  breach  of  trust  iu  any  office  or  place  of  public  trust  held 
by  him."^^  The  like  privilege  is  given  for  the  space  of  four^ 
teen  days  previous  to  any  such  session,  and  also  while  going 
to  or  returning  from  such  session,  provided  the  time  of  such 
going  or  returning  do  not  exceed  fourteen  days ;  and  likewise 
after  any  adjournment  of  the  legislature  until  its  next  meeting, 
when  such  adjournment  does  not  exceed  fourteen  days.^^ 

The  privilege  extends  to  members  while  absent  with  the  leave 
of  the  house  to  which  they  belong ;  and  to  officers  of  either 
house  whilst  in  actual  attendance  upon  the  house.^'' 

AUomies  and  officers  of  courts  of  record.^  As  to  the  pri- 
vilege enjoyed  by  attomies  and  officers  of  courts  of  record,  its 
extent  and  duration,  see  chapter  second,  section  second,  of  the 
first  part  of  this  work." 


Wifedia- 
fdiargedon 
4»mnion 
baU. 


Married  toomen  and  females.']  In  an  action  against  hus- 
band and  wife,  the  husband  alone  is  lia.ble  to  be  arrested ;  and 
he  will  not  be  discharged  unless  he  put  in  bail  for  himself  and 
wife.^'  If  the  wife  be  arrested  on  mesne  process,  she  shall  be 
discharged  on  common  bail ;  and  that  whether  she  be  anested 
singly,^  or  jointly  with  her  husband.^'  So  in  an  action  against 
a  feme  covert  only,  whether  the  plaintiiffhad  notice  of  her  covei^ 
ture  or  not,  the  court,  upon  an  affidavit  of  the  fact,  which  it  is 


"  R.  St.  P.  I.  Ch.  7.  T.  2.  8.  6. 
Vol.  1.  p.  154. 
"  lb.  8. 7, 8. 
"  Jb.  8. 9, 10. 
"  Ante,  Vol.  I.  p.  186. 


*>  Cro.  Jac.  145. 1  Barn.  &  Aid. 
165. 

»  1  Lev.  2ie.  1  Salk.  115.  6 
Mod.  17.  Str.  1272.  1  Tena  Rep. 
486, 8  WUs.  124.  sed  vide  1  Ttunt . 


'•  1  Salk.  115.    6  Mod.  17.  86.    254. 
Str.  1272.  1  Lev.  216.  sed  vide  1 
H.  Black.  Rep.  235. 
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said  must  be  sworn  to  by  himself  and  not  by  another,^  will  dis- 
charge her  out  of  custody,  or,  if  she  has  given  a  bail  bond, 
mil  order  il  to  be  delivered  up  to  be  cancelled,  on  filing 
common  baiL^ 

It  is  now  Ae  English  practice  to  discharge  the  wife  when 
taken  in  execution,  as  well  as  on  mesne  process ;  though  for- 
nwrly  when  the  wife  was  taken  in  execution,  she  was  not  en- 
tided  to  be  discharged,  unless  it  appeared  that  there  was  firaud 
and  coBnsion  between  the  plaintiff  and  her  husband  to  keep 
her  in  prison.^  ^ 

If  the  husband  be  an  alien  residing  abroad,  it  has  been  held 
dot  the  wife  may  be  sued  and  arrested  as  a  feme  sole.^ 

In  addition  to  the  common  law  privileges  of  married  wo-  ^^on. 
men,  it  is  now  provided  in  the  revised  statutes,  that ''  no  female 
shall  be  imprisoned  on  any  process  in  any  ch^l  action  founded 
upon  contract."^ 


*>  7TBtmt.55.  amount  of  the  debt,  she  was  dis- 

'^  3  H.  Black.  Rep.  17.  6  Term  charged  from  custody,  and  the 

Rep.  451.  1  New  Rep.  54.  1  East  plaintiff  was  ordered  to  pay  the 

Rep.  10. 17.  n.  coots  of  the  application.  3  Taunt. 

^  I  Tidd.  Pkact.  290.  ^ot  where  3G7.  But  if  she  had  given  the  bOl 

a  woman,  "who  had  given  a  warrant  of  exchange  without  disclosing  her 

of  attoniflj,  married  during  the  coverture,  she  would  not  have  been 

tena  and  was  afterwards  taken  in  discharged.  7  Taunt.  55.    If  the 

eiecation  on  a  judgment  signed  as  fact  of  the  coverture  be  doubtful, 

oltlHt  lenn,  and*  theraftM  having  or  she  has  obtained  credit  by  im* 

lalition  to  the  fleet  day  of  the  term*  posing  herself  on  the  plaintiff  as  a 

it  waa  held  that  she  could  not  be  feme  sole,  she  must  find  special 

i^eved.    Trigge  vs.  Triggs,  cited  bail  and  plead  her  coverture,  or 

1  TMd.  Pract.  220.    Where  the  bring  a  writ  of  error.  5  Term  Rep. 

deftndent  contiacted  aa  a  ftme  191  6  Term  Rep.  462.   3  Bos.  & 

aQle»  and  when  she  disdoaed  that  PuU.220.  1  New  Rep.  55. 1  Tidd. 

aha  was  nanied»  also  eUted  th«t  Pract.  221. 

■he  waa  separated  from  her  huf..  **  2  Bos.  &  Pull.  283.   1  New 

bead,  and  had  estates  settled  to  Rep.  61.  2  New  Rep.  380. 

her  own  s^ante  ase«  yid  actually  **  R.St.P.3.  Ch.7.  T.6.  s.  9. 

gara  a  hOl  of  exchange  for  the  Vol.  2.  p.  428. 
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TwidifSt       Portiei  to  a  ndtj  witnesseMt  fyc."]     The  parties  to  a  suit, 
S^JJl^^f'^  their  attomies  and  witnesses,  are  protected  from  arrest  in 
coming  to,  attending  upon,  and  returning  from  the  courts ; 
or,  as  it  is  usually  termed,  eundo,  morando,  et  redeundo." 

The  courts  have  not  been  nice  in  scanning  this  privilege, 
but  have  given  it  a  large  and  liberal  construction.  Thus  a 
plaintiff,  who  was  attending  from  day  to  day  at  the  sittings, 
in  expectation  of  his  cause  being  tried,  was  held  to  be  privi- 
leged from  arrest  whilst  waiting  for  that  purpose  at  a  coffee- 
house in  the  vicinity  of  the  court,  before  the  actual  day  of 
trial.^  And  where  the  defendant  was  attending  his  cause  at 
the  sittings,  and  though  it  was  put  off  early  in  the  day,  stayed 
in  the  court  tiU  five  in  the  afternoon,  and  then  went  with  his 
attorney  and  witnesses  to  dine  at  a  tav^,  where  he  was  ar- 
rested during  dinner ;  the  court  held  that  such  a  necessary  re^ 
freshment  as  this  ought  not  to  be  looked  upon  as  a  deviation, 
so  as  to  cancel  the  defendant's  privilege  redeundo.^  Nor  is 
the  party  bound  to  go  the  nearest  way  home,  if  he  do  not  abuse 
his  privilege  for  the  purpose  of  going  about  other  business  of 
his  own.'® 

FonicBwit-  A  foreign  witucss  attending  without  a  subpoena  is  equally 
privileged  :'^  and  in  such  case  an  arrest  has  been  held  not  to 
be  valid,  even  for  the  purpose  of  giving  jurisdiction  to  the 
court  out  of  which  the  process  issues.^  But  in  all  other 
cases  where  a  suitor  or  witness  is  arrested,  he  could  only  have 
been  discharged,  according  to  the  foimer  practice,  on  filing 
common  bail ;  and  was  not  privileged  firom  having  process 
served  upon  him  in  a  non-bailable  action.^    But  now  the 


"  2  Rol.  Abr.  272.  1  Mod.  Rep.       »  1  WendeU.  Rep.  293. 8  Cow- 

66.  Banies,  27.378.  Peake'sEvid.  en.  Rep.  392.  2  Johns.  Rep.  204. 

193.  1  Camp.  229.  8  Term.  Rep.  536.  1  H.  Black. 

*  11  East,  489.  Rep.  636. 

**  2  W.  Black.  Rep.  1113.  et       »  8  Cowen.  Rep.  361.  2  Johns, 

vide  Com.  Dig.  Privilege  A.    5  Rep.  294.  1  WendeU.  Rep.  292. 
Bac.  Abr.  617.  4  Dallas,  887.  »  1  WendeD.  Rep.  292.  7  John. 

^  6  Taunt.  858.  4  Dallas,  829.  Rep.  588. 
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arrest  of  a  witness  when  privileged,  is  declared  by  statute  to 
be  absolutely  void  in  all  cases.^ 

This  court  will  discharge  persons  privileged  by  reason  of 
tbrir  attendance  on  this  court,  though  arrested  by  process  out 
of  another  court  ^  and  it  will  discharge  a  person  privileged 
on  account  of  attendance  on  another  court,  when  arrested 
00  process  issuing  out  of  this  court.^ 

The  privilege  has  been  holden  to  extend  to  all  persons  who  Eztentor 
hold  any  relation  to  a  cause,  which  calls  for  their  attendance 
in  court,  and  who  attend  iq  the  course  of  that  cause,  though 
not  compelled  by  process.''  And  it  extends  to  persons  attend- 
ing before  arbitrators  and  referees,  where  a  cause  is  referred 
by  mk  of  court,  and  for  a  reasonable  time  after  the  hearing  ;^ 
and  to  bail  attending  to  justify.^ 

The  revised  statutes  contain  the  following  provisions,  re- 
cognising and  enforcing  the  privilege  of  witnesses;  it  has 
been  thoagbt  preferable  in  the  first  instance  to  notice  sepa- 
rately the  common  law  rights  of  witnesses,  parties,  8z;c. ;  be- 
ooise  the  statute  relates  to  witnesses  only,  and  does  not  seem 
to  embrace  all  cases  in  which  even  they  are  privileged  at  com- 
mon law. 

It  b  provided,  that  *^  every  person  duly  and  in  good  faith  in^btt 
sobpcenaed  as  a  witness  to  attend  any  court,  officer,  commis- 
aoner,  or  referee,  or  summoned  to  attend  any  judge,  officer, 
or  comnussioner,  in  any  case  where  the  attendance  of  such 
witness  may  by  law  be  enforced  by  attachment  or  commit- 
ment, shall  be  exonerated  firom  arrest  in  any  civil  suit  while 


^  See  post.  Rep.  686.    1  Maule.  &  Selw.  686. 

*  3  Johns.  Rep.  294.  »  3  East.  Rep.  89.  8  Term  Rep. 

'^  7  Johns.  Rep.  688.  6  Taunt.  536. 1  Caines'  Rep.  116.  8  Cowen. 

398.  Rep.  temp.  Haidw.  41.  Rep.  361.  2  WendeO.  Rep.  257. 

"  Wa^ide  vs.  Alexander,  cited  ^  1  Camp.  230.  n.  Banes,  27. 

1  TM.  Ptact.  232.  1  H.  Black.  1 H.  Black.  Rep.  636. 
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going  to  the  place  where  he  shall  be  required  by  sach  sub- 
poena to  attend,  while  remaining  at  such  place^  and  while  re- 
turning therefrom."*^ 

"h^^ td'  "  ^'^  court  or  officer  before  whom  any  person  shaU  have 
been,  in  good  faith,  subpoenaed  to  attend  as  a  witness,  shall 
discharge  such  witness  from  any  arrest  made  in  violation  of 
the  last  section ;  and  if  such  court  shall  have  acyoumed  before 
such  arrest  was  made,  or  before  application  for  such  discharge 
be  made,  any  judge  of  such  court  have  the  same  power  to  dis- 
charge such  witness."^^ 
SSriS  to"  "  ^^®ry  officer  authorised  to  perform  the  duties  of  supreme 
g^^  court  commissioner,  and  the  first  judges  of  comity  courts, 
shall  have  the  like  authority  to  discharge  any  witness  arrested 
contrary  to  the  foregoing  provisions."^ 

mSyiSS^      "  Every  arrest  of  a  witness,  made  contrary  to  the  foregoing 

provisions,  shall  be  absolutely  void,  and  shall  be  deemed  a 

contempt  of  the  court  issuing  the  subpoena ;  and  every  person 

making  such  arr^  shall  be  responsible  to  the  witness  arrested 

for  three  times  the  amount  of  the  damages  which  shall  be 

found  by  the  jury,  and  shall  also  be  liable  to  an  action  at  tbe 

suit  of  the  party  who  subpoenaed  such  witness,  for  the  loss» 

hindrance,  and  damages  sustained  by  him,  in  consequence  of 

such  arrest."** 

penoQfl  «  But  no  sherifi*,  or  other  officer  or  person,  shall  be  so  liable, 

naCe^'amdA-  ^^'^  ^'^  persou  claiming  such  exemption  from  arrest  shall, 

^^  if  required  by  such  sheriff  or  officer,  make   an    affidavit, 

stating : 

'^  1.  That  he  has  been  legally  subpoenaed  as  a  witness  to 
attend  before  some  court  or  officer,  specifying  such  court  or 
officer,  the  place  of  attendance,  and  the  cause  in  which  he 
shall  have  been  subpoenaed;  and. 


*•  R.  St.  p.  3.  Ch.  7.  T.  8. 8. 51.  "     «  lb.  ■.  58. 
Vol.  2.  p.  402.  «»Ib.9.54. 

«  lb.  62. 
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'<  2.  That  he  has  not  been  subpoenaed  \^y  his  own  procure- 
menty  with  the  intent  of  avoiding  the  service  of  any  process : 

*' Which  affidavit  may  be  taken  by  such  officer,  and  when 
so  taken  shall  exonerate  such  officer  firom  all  liability  for  not 
making  such  arrest*"^ 

If  the  application  for  the  discharire  of  the  defendant  be  made  Notice  to  be 

■  "^  ^  glven,orelfle 

tothecoort,  notice  should  be  given  to  the  opposite  party  ;22*y^'^ 
ihoDgh  if  this  be  not  done,  the  court  will  grant  a  rule  to  show 
cause,  and  in  the  mean  time  stay  the  proceedings.^  ,  Or  the 
appBcadon  may  be  made  to  the  judge  at  nisi  prius,  who  will 
gnot  a  habeas  corpus^  and  discharge  the  party  aggrieved,  or 
order  the  officer  who  made  the  arrest  to  show  cause  why 
he  should  not  be  discharged;^  and  if  he  be  a  party  to  the 
cause  on  account  of  which  he  is  attending,  the  court  will  put 
off  the  trial,  without  payment  of  costs,  if  any  collusion  can  be 
shown  between  the  opposite  party  and  the  creditor  who  arrest- 
ed him;  otherwise  only  on  payment  of  costs.^'' 


r,  seamenj  tfcJ]     By  an  act  of  congress,  '^  no  non- 
commissioned officer,  musician,  or  private  shall  be  arrested, 
or  subject  to  arrest,  or  to  be  taken  in  execution,  for  any  debt  Debt  under 
imder  the  sum  of  twenty  dollars,  contracted  before  enlistment,  my  ^oont 
nor  for  any  debt  contracted  after  enlistment."^    And  by  an  meat. 
act  passed  July  11th,  1798,  the  non-commissioned  officers, 
seamen,  and  marines  enlisted  into  the  service  of  the  United  ^^Igl^*"^ 
States,  are  exempted  during  their  term  of  service  from  all  per- 
sonal arrests  for  any  debt  or  contract.^ 

The  militia  of  this  state  are  likewise  exempt  from  arrest  on  uiuua 
civil  process,  on  parade  days,  from  the  rising  to  the  setting  of 


^  lb.  B.  56.  *'  Act  of  March  16, 1602.  s.  23. 

*»  1  Caines*  Rep.  116.  Laws  U.  S.  Vol.  3.  p.  456.  Story's 

"*  1  Camp.  229.  1  Stark.  470.  edit.  Vol.  2.  p.  835. 

1  Arch.  Pract.  77.  *•  Laws  U.  S.  Vol.  3.  p.  97.  s.5. 

^  1  Camp.  229.  Story's  edit.  Vol.  1.  p.  543. 

Vol.  IL  2 
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the  sun  f^  and  the  ^same  privilege  is  enjoyed  by  persons  eu^ 
rolled  as  musicians.^^ 

PripUege  an  eleciion  days."]  In  the  sixth  chapter  of  the 
first  part  of  the  revised  statutes,  ^'  Of  elections  other  than  for 
militia  and  town  officers/'  it  is  provided,  that  **  whenever  an 
election  shall  be  held  in  any  city  or  town,  pursuant  to  this 
chapter,  no  civil  process  shall  be  served  in  such  ci^  or  town 
on  any  elector  entitled  to  vote  therein,  on  either  of  the  days 
during  which  such  election  shall  be  held."^ 

bftacy  ud  Infancy  is  no  ground  for  a  dischargi^  from  arrest,  but  must 
be  taken  advantage  of  as  a  defence  to  the  action.^  Nor  will 
a  defendant  be  discharged  on  common  bail  on  the  ground  of 
insanity,  whether  he  was  insane  at  the  time  of  the  arrest,  or 
became  so  afterwards*** 


Writ  of  pri-  The  court  will  not  compel  a  defendant  who  is  privileged  to 
jjfv^JJjy  sue  out  a  writ  of  privilege,**  unless  the  question  of  privilege 
^^  be  doubtful  f'  but  will  relieve  him  on  motion,  due  notice  hav- 

ing been  ^ven*^  And  as  we  have  seen,  he  will  in  general, 
when  the  privilege  is  at  common  law,  be  required  to  file  com* 
mon  bail.** 


oflic«rnot        The  officer  makinir  the  arrest  is  not  bound  to  take  notice 

boniidtono-  ^ 

^iffivi-  that  the  party  is  privileged,  except  in  the  cases  and  on  the  terms 
required  by  statute  in  the  case  of  witnesses  f^  and  where  a  sol- 
dier privileged  firom  arrest  was  taken  in  execution  by  a  con- 


^  R.  St.  P.  1.  Ch.  10.  T.  5. 8. 27.  «  Str.  989.  5  Term  Rep.  689. 

Vol.  1.  p.  803.  *•  2  Bam.  &  AU.  234. 

»»  lb.  T.  3.  s.  9.  Vol.  I.  p.  298.  "  1  Caines'  Rep.  116. 

"  R.  St.  P.  1.  Ch.  6.  T.  1.  B.  4.  '•I  Wendell.  Rep.  292.  3  Cow- 

Vol.  1.  p.  127.  en.  Rep.  381.  7  Johns.  Rep.  538. 

"3  1  Bos.  &  Pul.  480.  2  Johns.  Rep.  294. 

•*  2  Term  Rep.  890.   4  Term  ••  Ante,  p.  8, 9. 
Aep.  121.  2  Bob.  &  Pul.  362.  18 
Jolmfl.  Rep.  184.  n.  a. 
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Stable,  who  suffered  him  to  go  at  large,  it  was  held,  that  it 
was  a  good  defence  for  the  constable  to  show  the  privilege  in 
an  action  against  him  for  an  escape.^ 

The  privilege  being  merely  personal,  it  seems  that  it  may 
be  waived.** 


**  11  Johns.  Rep.  433.  sed  vide        ^  12  Johns.  Rep.  89. 
18  Johns.  Rep.  52.  ante,  Vol.  1.  p. 
180. 


CHAPTER  II. 


OF  THE  plaintiff's  RBKBDISS  IF  SPECIAL  BAIL  BE  NOT  PUT  IN 
AND  PEBFECTED,  ACCOBDING  TO  THE,  CONDITION  OF  THE  BAIL 
BOND. 


SECTION  L 


OF  THE  ASSIONXBNT  OF  THE   BAIL   BOND,  AND  THE   FBOCEBDIN68 

THEBBON. 

2JJJ^^^  If  default  be  made  in  the  condition  of  the  bail  bond  given 
oSoit.^^  by  the  defendant,'  it  is  provided  by  statute,  that  **the  sheriff 
taking  the  same,  or  his  personal  representatives,  shall  assign 
such  bond  to  the  plaintiff  in  the  action,  at  his  request,  who 
may  prosecute  the  same  in  his  own  name ;  and  such  proceed- 
ings shall  be  had  in  such  action  for  the  recovery  of  the  plain- 
tiffs demand  and  for  the  relief  of  the  bail  thereon,  as  is  in  this 
act  herein  afte^  prescribed."'  It  is  further  provided,  that 
riveitiieif  "  when  an  action  shall  be  brought  upon  any  bail  bond,  taken 
on  the  arrest  of  a  defendant,  that  shall  have  been  assigned  to 
the  plaintiff,  the  court  in  which  such  action  shall  be  pending 
may  give  such  reUef  to  the  defendants  therein  as  may  be  just ; 
and  all  orders  of  such  court  for  that  purpose  shall  have  the 
effect  of  a  defeasance  of  such  bail  bond."^ 


*  See  ante,  Vol.  1.  p.  381.  '  R.  St.  P.  3.  Ch.  6.  T.  6.  8. 16. 

*  R.  St.  P.  3.  Ch.  6,  T.  1.  8. 12c    Vol.  2.  p.  380. 
Vol.  2.  p.  349. 


PROCEEDINGS  ON  BAIL  BOND.  13 

These  provisions  in  the  revised  statutes  embrace  the  sub- 
stance of  the  eighth  section  of  the  ^^  act  for  the  amendment  of 
the  law/'^  which  was  taken  from  the  English  statute  of  4  b  5 
Ann.  c  16.  /  * 

It  has  been  decided,  that  the  assignment  might  be  made  by  ^^^|^ 
the  under-sheriff,  in  the  name  of  the  sheriff,  as  well  as  by  the  ^^^ 
sheriff  himself;^  and  it  is  now  by  a  provision  in  the  revised 
statutes  declared,  diat  ''  whenever  any  sheriff  is  required  by 
law  to  assign  any  bond  taken  by  him  in  the  progress  of  any 
caose  or  proceeding,  to  any  party,  and  the  office  of  such 
sheriff  shall  be  vacant,  his  under-sheriff,  or  the  person  acting 
io  the  place  of  such  sheriff,  is  authorized  and  may  be  com- 
pelled to  execute  such  assignment,  in  the  name  of  the  sheriff 
to  whom  such  bond  was  given ;  which  assignment  shall  be  as 
Tafid  and  effectual  as  if  executed  by  such  sheriff."^ 

The  statute  is  compulsory  on  the  sheriff  to  assign  the  bail 
bond  at  the  request  of  the  plaintiff,  and  if  he  refuse  or  ne- 
g^  to  do  so,  he  is  liable  to  an  action  on  the  case.'' 

When  the  anigtwieni  may  be  made.']  It  has  been  said,  that 
the  bail  bond  may  be  assigned  before  it  is  forfeited  f  but  this 
does  not  seem  compatible  with  the  language  of  the  present 
statute,  the  terms  being,  *'  if  default  shall  be  made  in  the  con- 
AioD,  be.,  the  sheriff,  be,  shall  assign  such  bond.''  But  at 
any  rime  after  forfeiture,  the  plaintiff  may  take  the  assignment ; 
in  the  "king's  bench,  even  aifler  two  terms  from  the  term  in 
which  the  writ  was  returnable,*  though  in  the  common  pleas  it 
is  odierwise.^®  And  it  has  been  held,  that  after  default  made 
in  patting  in  special  bail  in  rime,  it  is  not  enough  that  the  bail 


*  1 R.  L.  519.  '  Barnes,  77.  but  see  8  T.  R.  4 

*  Str.  00.  S.  C.  10  Mod.  388.  4  &  15  Johns.  Rep.  182. 

Ctfflp.  36.  '  2  Str.  1262.  and  see  Tidd.  821. 

*  R.  St.  P.  3.  Ch.  3.  T.  2.  s.  60.  822. 

Vol.2,  p. 286.  "2W.B1.876. 

^  28ai]nd.  61.  a.  5Taant. 325. 
Int  see  3  Price,  36. 
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are  afterwards  put  in ;  but  that  the  plaintiff  may  take  an  as- 
signment of  the  bail  bond,  and  proceed  thereon,  unless  the 
bail  be  also  justified,  though  not  before  excepted  to.^^  But 
a  different  practice  prevails  here,  and  the  bail,  if  not  excepted 
to,  need  not  justify  except  in  case  of  a  defendant  in  custody.^ 
After  dMth      An  assignment,  after  the  death  of  the  defendant,  is  nugatory, 

of  defend-  *.*         •^ 

^t-  and  proceedings  on  the  bail  bond  will  be  stayed.^' 

Ai^nittiif      7||^  plaintiff  cannot  insist  upon  an  assignment  after  he 
has  ruled  the  sheriff  to  bring  in  the  body,^^  or  at  least,  after 
suing  out  an  attachment,  for  by  doing  so  he  has  made  his 
election  to  proceed  against  the  sheriff.'^     But  the  plaintiff  io 
such  case  ma^  take  an  assignment  of  the  bond,  if  the  sheriff 
choose  to  assign  il ;  and  where  the  sheriff's  officer,  on  the  at- 
tachment being  lodged,  jprevailed  on  the  plaintiffs  to  with- 
draw it,  and  take  an  assigUinent  of  the  bail  bond,  which  the 
plaintiffs,  in  order  to  relieve  the  sheriff,  accordingly  took,  and 
commenced  an  action  thereon;  the  court  of  king's  bench  held, 
that  the  plaintiffs  might  abandon  their  attachment  in  this  case, 
and  then  take  an  assignment  and  proceed  on  the  bail  bond.^^ 
wbere  at-    And  where  the  attachment  against  the  sheriff  has  been  set  aside 
Mide  for  ir-  for  irregularity,  it  seems  it  is  no  bar  to  an  assignment  of  the 
"^^-    bail  bond." 

wbmiwu       If  bail  below  become  bail  above,  and  the  plaintiff  excepts^ 
oome  iwdi     he  Cannot  afterwards  take  an  assignment  of  the  bail  bond  and 

Sb0V6* 

put  it  in  suit ;  because  by  the  first  act  he  denies  the  sufficiency 
of  the  bail,  and  by  the  second  admits  it :  but  his  course  is  to 
rule  the  sheriff*^'  The  court  suggest  that  if  in  such  case  the 
plaintiff  wishes  to  proceed  on  the  bail  bond,  he  should  move 
the  court  for  leave  to  withdraw  his  exception.^ 


"  7  East.  607.  w  15  East.  215. 

w  1  Dunlp.  Pract.  186.  it  Wightw.406.  15  East's  Rep. 

"  Andr.  874.  .  215. 

««  2  Saund.  60.  b.  1  Bing.  181.  "  5  Cowen.  Rep.  287. 

^'  1  Chit.  Rep.  394.  note.  Tidd.        "  But  quere ;  if  the  time  for  jus- 
Pract.  819.  lAich.  Pract.  94.  tification  had  elapsed,  would  the 
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Action  on  the  bail  bond^l     Special  bail  having  been  put  in, 
the  plaintiff  cannot  proceed  on  the  bail  bond,  unless  after  ex- 
ception they  neglect  to  justify  ;  otherwise,  his  proceedings  are 
irregular,  and  will  be  set  aside  on  motion.^     Nor  can  he  Piainturcan- 
resort  to  the  bail  bond,  after  proceeding  in  the  original  suit  f^  bond  after 
and  when  he  elects  to  proceed  upon  the  bail  bond  to  judgment,  ^^|°^' 
and  charges  the  bail  to  the  arrest  and  his  principal  in  execu- 
tioo,  he  cannot  be  permitted  afterwards,  to  waive  these  pro- 
ceedings by  filing  common  bail  in  the  original  suit,  and  pro- 
ceeding to  judgment  therein ;  the  remedies  are  inconsistent, 
and  he  is  concluded  by  his  election.^ 


The  action  may  be  brought  in  any  county  in  which  the  as-  when  ao- 
signment  is  stated  to  be  made ;  as  if  the  bail  bond  be  given  to  bKwgtatf 
the  sheriff  of  S.,  the  assignment  may  be  stated  to  be  made  in 
die  county  of  B.,  or  any  other  county,  and  the  venue  laid 
there.^     The  action  is  usually  brought  as  well  agsdnst  the 
principal  as  the  bail.     It  can  in  general  only  be  commenced  in  wut 
in  the  same  court  as  the  original  suit  ;^^  and  this  rule  applies  to 
actions  brought  by  the  sheriff  himself,  as  well  as  by  his  as- 
agnee.^     But  when  a  bail  bond  is  taken  in  a  court  of  common 


oonit  grant  such  motion  without 
the  consent  of  the  bail  1  For  they 
hate  held  that  if  bail  do  not  justify 
within  the  time  required  by  the 
rafes  of  the  court,  they  cea&e  to  be 
bail,  1  Cowen.  Rep.  66.  ante,  Vol. 
1*  p.  410.  and  may  move  to  have 
aaooaeietur  entered  on  the  bail 
piece.  2  Cowen.  Rep.  514.  619. 
Aod  if  the  application  were  grant* 
ed  before  the  time  for  juatification 
bad  elapaed,  how  could  the  bail 
b^  be  put  in  suit.*  Fortherebe- 
hf  no  exception,  a  neglect  to  jus- 
ti^wonld  not  be  a  breach  of  the 
condition  of  the  bond. 


'^  1  Johns.  Cases,  248.  S.  C. 
Coleman.  99.  8  Johns.  Rep.  356. 

»  1  Caines*  Rep.  56.  4  Johns. 
Rep.  185.  Barnes,  92. 

"  7  Johns.  Rep.  119.  and  see  4 
Taunt.  715. 

^  2  Saund.  61.  a.  Str.  727.  S.  C. 
Ld.  Raym.  1455. 

^  13  Johns.  Rep.  424.  Barnes, 
92. 117.  Burr.  Rep.  642.  1923.  3 
Wils.  348.  6  Term  Rep.  152.  2 
Camp.  396. 

8  Term  Rep.  152.  Tidd.  323. 
It  seems  it  is  otherwise  in  Eng- 
land in  the  common  pleas.  2 
Smith.  Rep.  489.  S.  C.  4  Taunt. 
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pleas,  in  this  state,  and  either  the  baiP  or  the  principal  reside 
out  of  the  county,  an  action  may  be  brought  in  this  court ;  for 
otherwise  the  party  would  be  without  remedy :  and  in  such 
case,  the  bail  pay  only  such  costs  as  would  be  taxed  in  die 
court  of  common  pleas,  if  the  action  had  been  brought  in  that 
court,  and  are  entitled  to  be  relieved  in  the  same  manner.^ 

The  defendant  cannot  object  under  the  plea  of  non  est 
factum,  that  the  suit  was  commenced  in  the  wrong  court,^  but 
should  move  to  set  aside  the  proceedings. 

Agsesiment  of  damages  and  HabHUy  of  haU.'\  After  judg- 
ment has  been  obtained  on  the  bail  bond,  the  pl^ntiff  must 

^^j^  ^  have  his  damages  in  the  original  action  ascertained.  It  is 
provided  by  statute,  that  "  if  a  bond  taken  on  the  arrest  of  a 
defendant,  in  thpse  actions  in  which  an  assessment  of  damages 
might  be  made  by  the  clerk,  shall  have  been  prosecuted  by  the 
plaintiff  in  such  action,  and  judgment  rendered  thereon,  the 
court  shall  in  like  manner,''  that  is,  in  the  manner  previously 
directed  in  the  same  article,  in  cases  of  assessment  of  damages 
on  default,^  ''direct  the  clerk  to  examine,  ascertain,  and 
report  what  sum  the  plaintiff  ought  to  recover  for  the  damages 
upon  his  original  cause  of  action.  The  same  proceedings  in 
all  respects  shall  be  had  in  ascertaining  such  damages,  as  are 
herein  provided,  in  case  interlocutory  judgment  had  been  ren- 
dered in  such  original  action.''^^     And,  ''when  a  bond  taken 

tu^f  op  the  arrest  of  a  defendant  in  other  causes  than  those  pro- 
vided for  in  the  two  last  sections,  shaU  have  been  assigned  to 
the  plaintiff,  and  judgment  shall  be  rendered  thereon  in  his 


dark. 


And  wba 


715.   1  Chit.   394.   Tidd.  Pract.  Rep.  469.    9  Johns.  Rep.  80.     7 

323.  Johns.  Rep.  318. 

»  9Jofan8.Rep.80.  Burr.  Rep.        "  2  Camp.  396. 
642.  and  see  7  Johns.  Rep.  318.  ^  Ant«,  Vol.  1.  p.  629.  to  682. 

"  12  Johns.  Rep.  459.  ^  R.  St.  P.  3.  Ch.  6.  T.  3.  s.  10. 

»  13  Johns.  Rep.  424. 12  Johns.  H.  Vol.  2.  p.  358. 
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finroory  a  writ  of  iuquixy  of  damages  shall  issae  in  the  original 
action  in  the  same  manner  as  if  the  defendant  had  appeared 
therein,  and  interlocutory  judgment  had  been  obtained  against 
hfan."^  The  damages  cannot  in  any  case  be  assessed  until  aBQcianuoa 
declaration  in  the  original  action  shall  have  been  filed.^  And  ^^' 
hsdjr,  it  is  provided,  that  *'  the  damages  so  assessed,  either  by 
the  derk  or  upon  a  writ  of  inquiry,  with  the  interest,  the  costs  ^i>^  ^ 

■^  1      .y»  '»  amount  may 

ia  the  original  suit,  and  in  the  suit  on  such  bond,  shaU  be  en-  ^«oQ«^<«<>*' 
doned  upon  the  execution  issued  upon  such  judgment,  as  the 
amoont  to  be  collected,  with  sheriff's  fees ;  and  no  more  shall 
lie  collected  on  such  execution."^ 

The  liability  of  the  bail,  as  here  fixed,  is  the  same  as  it  was 
bfive  by  the  common  law.  In  an  action  of  debt  on  bond,  j^<^ 
conditioned  for  the  payment  of  money,  the  bail  are  only  re- 
qxNiable  for  the  principal  and  interest  due  on  the  bond ;  on 
the  payment  of  this,  with  the  costs. of  both  suits,  they  will  be 
discharged,'^  and  theequitable  jurisdiction  of  the  courts  of  law 
over  the  badl  bond  suit,  cannot  in  any  case  be  attended  to 
other  matters  dehors  the  original  suit.^  Where  the  original 
sait  had  been  compromised,  and  the  costs  were  to  be  paid  by 
die  defendant,  who  neglected  to  pay  them,  and  the  plaintiff's 
attorney  thereupon  proceeded  in  the  bail  bond  suit ;  the  coturt 
refused  to  set  aside  the'  proceedings,  as  the  plaintiff  had  no 
other  way  to  obtain  his  costs.''   , 

If  the  plaintiff  die  after  the  arrest  and  before  the  return  of 
the  writ,  the  court  wiU  set  aside  the  proceedings  on  tiie  bail 
bond  ^  and  after  the  death  of  the  principal,  the  bail  will  be 
ideved  in  the  same  manner  as  if  he  were  still  alive.^  Where 
ipedaJ  haul  surrender  tiieir  principal  after  the  assignment  of 
thebiilbond,  without  justifying,  and  after  the  expiration  of  the 


"  lb.  B.  12.  ^"^  2  Johns.  Cluies,  105.  S.  C. 

"Dm.  13.  Coleman,  115. 

**  lb.  8. 14.  ^2  Saund.  61.  b.  8  Mod.  Rep. 

*2Johii8.  Cases,  840.  240. 

"  lb.  841, 842.  ^1  Johns.  Rep.  515. 

Vol.  n.  3 
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time  allowed  them  to  justify,  the  court  will  stay  the  pro- 
ceedings on  payment  of  costs.^ 

2jJ^|»derby     As  to  the  surrender  of  their  principal  by  the  bail  below,  (as 
^'  the  proceedings  are  with  slightmodifications  the  same,)  wa  will 

speak  of  it  when  we  come  to  treat  of  the  surrender  by  special 

bail. 


Setting  amde  proeeedhngi  for  trr€gnic<arA^.]  If  any  of  the 
proceedings  on  the  bail  bond  are  irregalar,  they  will  be  set 
aside  on  motion.  The  causes  of  irregularity  are  as  various  as 
die  different  proceedings  out  of  which  they  arise.  In  general 
the  irregularity  is  in  the  writ,  as  that  it  was  returnable  im  a 
day  out  of  term,  &c.,  or  in  the  aifidavit  to  hold  to  bail,  amst, 
bail  bond,  or  exception  to  bail ;  or  that  the  bond  was  put  in 
suit  before  it  was  forfinted.^ 

Where  the  pluntiff  took  an  assignment  of  the  bail  bond,  and 
afterwards  gave  notice  of  exception  to  the  bail,  without  en- 
tering it,  the  court  of  king's  bench  held  that  the  plaintiff's  ir- 
regularity in  not  ditering  cm  exception,  was  not  waived  by 
the  defendant's  having  given  two  notices  irf*  justification,  under 
one  of  which  the  bail  had  justified,  and  therefore  held  dmt  the 
proceedings  should  be  stayed ;  bitt  they  wo«ild  not  order  the 
bail  bond  to  be  delivered  up  to  be  cancelled*^  It  seams 
doubtful  whether  or  not  the  court  would  order  the  baU  bond 
to  be  delivered  up  to  be  cancelled,  on  the  ground  of  a  mis- 
nomer.^ It  has  been  held,  that  if  a  plaintiff  sue  out  writs 
into  two  counties,  and  arrest  the  defendant,  who  gives  bail  to 
the  sheriff  in  both,  the  plaintiff  may  regularly  proceed  on 
the  first  bul  bond,  though  the  proceedings  on  the  other  writ 
will  be  set  aside.^ 


«*  5  Tem  Rep.  401.  534.    7  &  Pol.  109.  4Maiile  ^flelw.  961. 

Term  Rep.  207.  2  Saund.  61.  c.  1  Chit.  Rep.  282.  Bsmes,  74.  Str. 

«i  Tidd.  Piact.  323.  399.  3  T.  Rep.  572. 

«  1  Chit.  Rep.  174.  **  2  Taunt.  67. 
«3  3  Dora.  &  East.  572.  2  Bos. 
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Where  process  is  issued  against  several  defendants,  some 
of  whom  ooify  are  arrested,  and  the  sheriff,  by  mistake,  takes 
abail  bond  for  the  appearance  of  all,  and  those  who  are  taken 
pot  in  qiecial  bail,  the  proceedings  will  not  be  set  aside ;  for 
the  court  will  not  exercise  its  equitable  powers  in  granting  re- 
hdf  until  after  a  forfeiture  of  the  condition  of  the  bail  bond ; 
but  the  defendants  must  rely  upon  their  plea  of  comperuit  ad 

Sk^fiag  proceedings  on  terms,']  If  the  proceedings  be  re- 
gidv,  they  wiU  be  stayed  upon  terms  at  the  instance  of  the 
defadant  or  his  bail,  in  order  that  there  may  be  a  trial  in  the 
original  action.^ 

It  b  the  uniform  practice  of  the  court,  in  every  case  where 
die  boil  ask  for  relief  on  the  return  of  the  writ  against  them^ 
•  to  grant  it  upon  certain  terms/''    The  terms  usually  imposed  2?^,|^ 
aie,  the  potting  in  and  perfecting  bail  above,  and  paying  the 
costs  of  the  bail  bond  suit,  and  of  the  motion ;  and  also,  if 
necessaiyt  or  the  state  of  the  cause  require  it,  receiving  a  de- 
ckration  in  the  original  action,  pleading  issuably,  and  taking 
short  nodce  of  trial.^    But  if  the  plaintiff  has  lost  a  trial,  it  wbm 
will  be  further  required,  that  the  bail  consent*  that  the  bailMatriai. 
bond  diall  stand  as  a  secnriQr ;  and  this  has  been  done  even 
where  die  defendant  has  been  surrendered  by  his  bail.^    The 
loss  of  trial  must  be  without  neglect  on  the  part  of  the  plain- 
tiff and  must  be  occasioned  by  the  delay  of  the  defendant  after 
bail  is  called  for.^ 

The  bail  are  entitled  to  relief  on  the  usual  terms,  although 
die  sheriff,  after  a  rule  for  an  attachment,  for  not  putting  in 
sptdal  bail,  pays  the  plaintiff's  demand/^ 

*  1  Johns.  Cas.31.  S.C.  Cole-  325.  8  Johns.  Rep.  260.  1  Johns, 
nn,  70.  Cas.  136.  1  C&ines'  Rep.  66. 

*  Ti<ld.Pmct. 323.  «*  2B»ni.  &  Aid.  565.  S. C.  1 
'^  0  Johns.  Rep.  60.  1  Johns.    Chit.  Rep.  270. 

Sep.6U.  Coleman,  62.  ^  Coleman,  63.    Tidd.  Pract. 

^28mith.Rep.  13.  Cowp.Tl.    325. 
1  Boa.  &  Pol.  334.   1  Tidd.  Pract.       »  1  Wend.  Rep.  105. 
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Where  an  attorney  appeared  for  a  defendant  in  a  bail  bond 
suit  after  a  default  had  been  entered,  and  was  not  apprised  by 
the  plaintiffs  attorney  of  the  state  of  the  proceedings,  who  en- 
tered judgment  and  executed  a  writ  of  inquiry  in  the  original 
suit ;  on  application  of  the  defendant,  the  court  ordered,  the 
judgment  on  the  bail  bond  to  stand  as  security,  and  the  costs 
on  that  to  remain  also  ;  the  default,  and  subsequent  proceed* 
ings  in  the  original  suit  to  be  set  aside,  on  payment  of  the  costs 
of  entering  the  judgment  under  the  statute,  and  executing  the 
writ  of  inquiry,  the  defendant  to  plead  instanter  to  the  decla- 
ration filed,  take  short  notice  of  trial,  and  pay  the  costs  of  the 
application.'®^ 

Where  special  bail  has  been  put  in,  but  no  notice  ^ven  un- 
til after  the  arrest  of  the  bail  proceedings  on  the  bond  will  not- 
withstanding be  stayed.^  And  where  the  service  of  the  notice 
was  irregular,  but  there  had  been  a  negligence  on  the  part  of 
the  plaintiff  in  not  putting  the  bail  bond  in  suit  at  the  subse- 
quent term,  the  court  granted  a  rule  to  stay  proceedings  on 
payment  of  costs  and  justification  of  bail  if  required.® 
muSt^no^bt  ^^  Suffering  a  length  of  time  to  elapse  before  applying  to 
delayed,      ^jj^  court,  the-bail  waive  their  right  to  relief.** 

Defendaati       When  proceedings  are  stayed,  it  is  the  duty  of  the  defend^ 
^;J2f^^22i^  ants  to  pay  the  costs  to  the  plaintiff,  without  waiting  for  a  de- 
tor  demM.  mand,  or  the  tender  of  a  bill  j"  but  if,  without  the  terms  of 
relief  being  complied  with,  the  plaintiff  proceeds  in  the  ori- 
ginal suit,  he  cannot  afterwards  revert  back  to  the  bail  bond.^ 
After  proceedings  on  the  bail  bond  are  stayed,  the  defend- 
ant cannot  plead  in  abatement  to  the  original  actioiu^ 


^^  1  Gaines'  Rep.  68.  ^1  Gaines'  Rep.  56.  Golemant 

<^>  2  Gaines' Rep.  ge.  84. 

^3  1  Johns.  Gas.  186.  S.  G.  Gole-  **  1  Games'  Rep.  55. 

man,  81.  "^  Salk.  519.  pi.  19.  2  Bos.  & 

^*  2.Tohn8.  Gas.  106.  Pul.  465.- 
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For  the  purpose  of  obtaining  relief,  the  defendant,  or  his  How  appu- 
ba3|  may  apply  to  a  judge  for  an  order  to  show  cause  why 
proceedings  should  not  be  stayed ;  or  to  the  court  on  affidavit 
and  notice  in  the  usual  manner.^    The  notice  and  affidavits  i^m  and 

•illdaTita. 

on  which  the 'application  to  set  aside  or  stay  the  proceedings 
is  made,  most  be  entitled  not  in  the  original,  but  in  the  bail 
bond  suit.'*  The  affidavit  must  state  the  time  when  the  writ 
VIS  served  and  returnable. 


SECTION  11. 


OF   FB0CBEDIK€S  AGAINST  THE   SHBftlFF. 

« 

It  is  provided  by  statute,  that  '*  if  special  bail  shall  not  be  Roie  to  pat 
pot  b  and  perfected  within  twenty-days  after  the  return  day  of  bau. 
the  writ  on  which  the  arrest  was  made,  upon  filing  an  affida- 
vit that  such  bail  is  not  put  in  and  perfected,  and  that,  such 
writ  has  been  returned  served,  a  rule  may  be  entered  with  the 
derk  of  the  court,  in  vacation  or  in  term,  requiring  the  she- 
rilTor  other  officer  making  such  arrest,  to  put  in  special  bail 
within  twenty  days  after  service  of  notice  of  such  rule."^ 

The  affidavit  required  to  be  filed  previous  to  the  entry  of 
the  rule,  must  state  that  the  writ  has  been  returned  served ; 
and  therefore  if  the  sheriff  neglect  to  return  the  writ,  the 
pUntiff  must  rule  him  to  do  so.*^ 

For  this  purpose,  it  is  provided  by  rule,  that  "  the  rule  to  ^^f/ 
return  a  writ  shall  be,  that  the  same  be  returned  within  twenty 


*  1  Oonl^.  PrseL  100.  ^  R.  St.  P.  3.  Ch.  6.  T.  1.  s.  14. 

"  3  Johns.  Rep.  448.  5  Johns.  Vol.  2.  p.  840. 

Bsp.  387.  12  Johns.  Rep.  461.  n.  *^  1  Dunlp.  Pract.  103.  3  Black. 

(aJlBos.&Pul.  397.  WUles,461.  Com.  201. 


bocIm* 


22  PRACTICE  IN  PERSONAL  ACTIONS. 

da3rs  after  notice  thereof,  or  that  an  attachment  issue ;  and  on 
filing  an  affidavit  of  service  of  a  notice  of  such  rule,  and  of 
die  delivery  of  the  writ,  the  officer's  default  may  be  entered 
Benkm«(  and  an  attachment  issue  of  course."^  As  the  object  of  the 
rule  is  to  bring  the  sheriff  into  contempt,  it  has  been  held  that 
the  notice  must  be  served  upon  him  or  one  of  his  deputies  per- 
sonally ;"  but  this  does  not  seem  necessary  under  the  revised 
statutes.^  The  rule  and  defauk  are  entered  by  the  attorney 
in  the  book  of  common  rules." 

It  has  been  held  that  this  rule  cannot  be  entered  after  the 
plaindff  has  taken  an  assignment  of  the  bail  bond,  if  valid  ; 
for  by  taking  such  assi^ment  he  discharges  the  sheriff  ;f* 
though  if  the  bail  bond  be  void,  it  is  otherwise.^  So  it  has 
been  holden  that  if  the  sheriff  appoint  a  special  bailiff  to  ar* 
rest  the  defendant,  at  the  request  of  the  plaintiff  or  his  agent, 
he  cannot  be  ruled  to  return  the  writ  f^  but  he  is  notwithstand- 
ing responsible  for  the  safe  custody  of  the  defendant,  after  the 
arrest  has  been  made.^  And  in  all  cases  it  b  the  duty  of  the 
sheriff  to  return  the  writ  whether  ruled  or  not,  and  he  is  liable 
to  an  action  if  he  neglect  to  do  so.''^ 

After  the  return  of  the  writ,  whether  voluntary  or  compelled 
by  rale,  the  plaintiff  may  proceed  to  rule  the  sheriff  to  put 
RoteAr  M-  in  special  bail  according  to  the  provisions  of  the  statute.''^  If 
such  bail  be  not  put  in  and  perfected  within  die  time  specified 
in  such  rule,  upon  filing  an  affidavit  of  the  service  of  notioe 
thereof,  a  rule  may  be  entered  in  vacation  or  in  term,  that  an 


«  RiilelS.  ••  2  W.  Bkqk.   Rep.  968.    4 

^  I  Tidd.  Pract  329.  Term  Rep.  119. 

**  R.St.  P.  3.  Ch. 3.  T. 2. 6. 65,  ^  8Tenn  lisp.  505.  et  vide  2 

66, 67.  Vol.  2.  p.  285.  Ante,  vol.  1.  Esp.  Rep.  691. 

p.  364.  ''•  R.  St.  p.  3.  Ch.  7.  T.  6.  s.  77. 

**  See  post,  **  Of  common  roles  Vol.  2.  p.  440.     16  Johns.  Rep. 

and  rules  by  consent.''  466.  And  see  as  to  letom  of  writs, 

••  GUb.  C.  P.  21.  1  Salk.  99.  3  asle,  Vol.  1.  p.  889. 

Bos.  4t  Pol.  664.  ^  Ante,  p.  21. 

•^  1  Wils.  223. 
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attacfameot  issue  against  the  sheriff  or  other  officer  who  may 
have  made  the  arrest,  and  such  attachment  may  be  issued  ac- 
cordingly*''' 
The  statute  further  provides  that  **  the  sheriff  or  other  offi-  siwrurraay 

patinlwil 

oer  who  shall  have  made  an  arrest,  may,  for  his  own  indemni-  [^^^^ 
tf,  put  in  special  bail  to  the  action,  as  now  practised  in  courts 
of  common  law,  when  such  bail  shall  have  been  required  as 
heiein  directed,  and  the  putting  the  same  in  shall  have  been 
aegfected  by  the  defendant,  so  as  to  subject  such  sheriff  to  an 
amchment;  and  the  putting  in  sucli  bail,  by  such  officer,  shall 
mt  he  deemed  a  perfiNrmance  of  the  condition  of  the  bond 
Hbn  on  the  arrest;  but  such  officer  may,  notwithstanding,  |J|^jf^ 
prosecute  such  bond,  and  recover  the  amount  of  all  damages  ^^  ^'^^^ 
he  may  have  sustained  by  the  neglect  of  the  defendant  to  put 
m  such  baU."^  And  in  the  next  section  it  is  provided,  that 
''upon  a  dieriff  being  brought  into  court  on  such  attachment, 
the  same  proceedings  shall  be  had  as  are  now  practised  upon 
asheriff's  diaobedienoe  of  a  mk  to  bring  in  the  body  of  the 
defimdant,  and  such  sheriff  shall  be  liable  in  the  sami  awnner 
and  to  die  same  extent,  and  the  court  shall  have  the  like  power 
in  aD  respects."^^ 

The  sheriff,  according  to  the  firmer  practice,  has  the  Whole  ^^^^^ 
ef  the  day  on  whidi  tiie  rule  expires  to  pat  in  special  bail,  and  Jjj^.^i"^''' 
the  attachment  cannot  therefore  be  issiwd  imtil  the  next  day .''^ 
Andy  as  appears  from  the  tenns  of  the  static,  the  bail  must 
aot  only  be  put  in  but  peifeded. 

The  attachment  either  for  not  returning  the  writ,  or  not 
patting  in  bail,  is  a  criminal  process,  directed  to  the  coroner 
idm  it  issues  against  the  present  sheriff,  and  when  against  the 
late  one,  to  his  successor.^    AU  the  proceedings  until  the 


^  R.  8l  P.  3.  Ch.6.  T.  1. 8. 15.       ''^  lb.  1. 17.  Far  jiroceediiigs  on 
V«L  %  p.349.  attachments,  see  post,  chap.  13. 

^  lb.  s.  16.  Fomerly  tUa  was       ^<  2  Oawen.  Rep.  485.  7  Term 
otberwiae,  19  Johns.  Rep.  202.  Rep.  524. 

^*  Bingham  on  Executions,  283. 
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writof  attachment,  including  the  role  for  the  attachment,  are 
entitled  in  the  original  cause.''^  The  proceedings,  after  the 
attachment  is  granted,  are  in  the  name  of  the  people.^ 

If  the  coroner  or  sheriff,  being  called  npon  by  rule,  neglect 
to  return  the  attachment,  he  may  be  attached  himself;  and  the 
attachment  in  such  case  is  directed  to  elisors.*" 

^^ty  of      The  liability  of  the  sheriff  when  brought  into  court  upon 

the  attachment  is  not  altered  by  the  statute ;  and  the  general 

rule  is,  that  on  a  non-compliance  with  the  rule  to  put  in  special 

bail,  if  the  sheriff  is  fixed  and  a  trial  lost,  he  must  pay  the 

whole  debt,^  provided  it  do  not  exceed  the  penalty  of  the  baH 

When  de-   boud.'^     But  if  the  defendant  has  been  insolvent  from  the  be- 

■oiimt,  pro-  ginning,  so  that  the  plaintiff  could  have  lost  nothing,  the  court 

eSttm^    will  order  a  perpetual  stay  of  proceedings  against  the  sheriff 

^^^*'^         as  to  the  debt,  allowing  the  plaintiff  to  proceed  and  coUect  aH 

costs."    And  this  was  done  where  the  sheriff  had  neglected  to 

appear  upon  his  recognizance  taken  upon  the  attachment,  by 

reason  Miereof  there  was  judgment  against  him  and  his  bail.^ 

Where  a  bail  piece  had  been  put  into  the  post-office,  and 

directed  to  the  cleriL  at  Utica,  but  was  lost  in  its  transmission, 

the  court  discharged  the  sheriff  from  an  attachment  which  had 

issued  against  him,  although  a  trial  had  been  lost,  upon  his 

putting  in  and  perfecting  good  bail,  and  paying  the  costs  cf 

the  proceedings  against  him.^ 

Plaintiff  It  is  incumbent  upon  the  plaintiff  to  pursue  his  remedy 

ilStb^t^  against  the  sheriff  within  a  reasonable  time  after  the  defend- 

'*)'•  ant's  neglect  to  file  bail,  otherwise  it  may  be  lost  by  delay.^ 

Thus,  in  an  English  case,  where  there  was  a  delay  of  ten 


'"  0  Johns.  Rep.  160.  ^  S  East.  Rep.  0Oi. 

^  9  Johns.  Rep.  160.  5  Johns.  ^  2Cowen.  Rep.  604. 

Rep.  235.  3  Tenn  Rep.  253.    7  ^  Ibid. 

Tenn  Rep.  485.  contra  8  Terai  **  2  Wendell.  Rep.  268. 

Rep.  133.  ^  17  Johns.  Rep.  35.  7  Term 

*»  W.  Black.  Rep.  911. 1218.  Rep.  448.  1  Tamit.  111.  0  East. 

^  2Cowen.Rep.  504.  2Saand.  Rep.  408.  et  vide  9  Johns.  Rep. 

61.  f.  78. 
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mootfas,  and  the  defendant  had  absconded,  and  his  bail  become 
insohrent,  the  court  set  aside  the  attachment  which  had  issued 
against  the  sheriff:^  and  under  somewhat  similar  circumstances  ' 
this  court  held  that  the  sheriff  was  not  liable  to  an  attachment 
after  a  delay  of  eighteen  months."  And  on  the  same  principle, 
after  the  rule  for  an  attachment,  the  writ  must  be  sued  out 
within  a  reasonable  time,  or  the  sheriff  is  discharged."^ 
By  declaring  in  chief  before  bail  is  put  in,  or  before  excep-  Declaring  in 

•         ■         i**/«.        •  «i  chief. 

tion,  the  plamtin  waives  all  objection  to  the  sufficiency  of  the 

bail,  and  afterwards  cannot  proceed  against  the  sheriff.^     So  TaUngcoc- 

if  the  plaintiff  give  time  to  the  defendant  by  taking  a  cognovit, 

It  is  a  discharge  to  the  bail  ;^  and  consequently,  as  the  sheriff 

coold  not,  under  such  circumstances,  resort  to  the  bail  bond    . 

ibr  his  indemnity,  he  is.  exonerated  from  his  responsibility  to 

the  plaintiff.'^     But  the  death  of  the  defendant,  after  the  con-  peatb  or  de< 

*  ^  fendant. 

tempt  has  been  incurred,  and  before  the  attachment  has  issued, 
vill  not  discharge  the  sheriff  from  his  liability.^ 

With  respect  to  ascertaining  the  amount  due  in  the  original  ^^^i*™^^^ 
acdon,  and  the  proceedings  thereon,  it  is  provided  in  the  JJJJJJSjSS^i 
revised  statutes,  that  *'  when  a  sheriff  shall  be  brought  into 
coDit  apoo  an  attachment  for  not  putting  in  bail  to  the  action, 
the  court  may,  by  summary  proceedings,  ascertain  the  amount 
doe  to  the  plaintiff  in  the  action,  in  the  same  manner  as  if  in- 
terlocutory judgment  had  been  entered  against  the  defend- 
ant'^ And  it  is  further  provided,  that  "  if  the  court  shaU 
detennine  that  the  amount  so  ascertained,  ought  to  be  paid  by 
the  sheriff,  and  if  the  sheriff  shall  confess  a  judgment  to  the 
plaintiff  for  the  amount  so  ascertained,  with  the  costs  of  the 
soit  and  of  the  proceedings,  the  court  shall  thereupon  stay  all 
other  proceedings  against  him,  until  he  shall  have  bad  a  rea* 


"  7Tenn  Rep.  448.  ^  See  post,  chapter  third. 

'^  17  Johns.  Rep.  85.  "1  Taunt.  150.  et  vide  1  Taunt. 

"  3  Boa.  &  Pul.  151.  9  East.    489. 

Rep.  466.  «  3  Term  Rep.  138. 

•  9  Johns.  Rep.  72.  ante.  Vol.       «  R.  St.  P.  8.  Ch.  6.  T.  1.  s.  18. 

I.  p.  409.  Vol.  2.  p.  349. 

Vol.  n.  4 
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sonable  time  to  obtain  judgment  on  the  bond  taken  on  the 
arrest  of  the  defendant,  and  to  collect  the  amount  so  ascer- 

*  tained  to  be  due  to  the  plaintiff/'^  The  sheriff  upon  being 
served  with  the  attachment,  may  at  his  option,  *'  confess  a 
judgment  to  the  plaintiff  for  the  amount  due  him,  with  the  costs 
of  the  suit  and  of  the  ^proceedings,  and  shall  thereupon  be  dis- 
charged from  arrest  on  such  attachment ;  and  proceedings  on 
such  judgment  shall  be  stayed,  as  in  the  last  section  prescribed, 
and  no  execution  shall  be  issued  thereon,  without  the  leave  of 

asMuttott    the  court."^    If  after  a  reasonable  time  allowed,  the  sheriff 

ten?*'^*'  shall  not  satisfy  the  plaintiff  in  the  action,  the  amount  due 

him,  with  costs  and  interest,  the  statute  then  directs,  that ''  the 

•  court  shall  award  execution  on  the  judgment  confessed  by 
such  sheriff  as  herein  provided ;  and  if  such  execution  be 
returned  unsatisfied  in  part  or  in  whole,  the  same  proceedings 
shall  be  had  on  the  official  bond  of  such  sheriff,  to  collect 
such  deficiency,  as  are  provided  in  other  cases  of  delin- 
quency."** 


2jt-Sr      If  the  proceedings  against  the  sheriff  are  irregular,  they 
l^^i^  may  be  set  aside ;  or  if  regular,  may  be  stayed  by  the  favour 
!^ar.       and  indulgence  of  the  court  in  order  to  let  in  a  trial  of  the 
merits,  for  the  benefit  of  the  sheriff,"^  or  of  (he  defendant  or  bis 
bail.»« 
AAdftTit  of      In  the  king's  bench  the  court  require  on  an  application  to  set 
aside  a  regular  attachment  against  the  sheriff,  either  an  affi- 
davit of  merits,  if  the  application  is  made  on  the  part  of  the 
original  defendant,  or  if  made  on  the  part  of  the  sheriff  or  the 
bail,  an  affidavit  showing  that  the  application  is  really  made 
on  th^  behalf,  at  their  expense,  and  for  their  indemnity,  and 

■ 

without  collusion  with  the  original  defendant.^ 


••  lb.  8. 19.  p.  360.  ••  1  Chit.  Rep.  287.  et  vide  2 

'''Ib.8.2d.  S«md.  61.f. 

••  lb.  8. 21.  "  1  Tidd.  Pract.  388,  380.    3 

"^  2  H.  Black.  Rep.  236u  Maule  &  Selw.  290.  et  vide  7  Term 


Rep.  239.  1  New  Rep.  128. 
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If  the  plaintiff  has  not  lost  a  trial,  the  court  will  set  aside  the  Tenne 

^  ^  '  where  trUI 

proceedings,  upon  putting  in  and  perfecting  bail  above,  and  ^^  ^'^^ 
paymeDt  of  costs.^^  But  if  a  trial  has  been  lost,  the  court  Wkere  trial 
will  further  require  that  the  attachment  shall  remain  in  the  menu  ra- 

*  maina  aa  ■»- 

office,  and  stand  as  a  security  to  the  plaintiff  for  the  sum  re-  <^^ty* 
covered.^  On  setting  aside  a  regular  attachment,  on  payment 
of  cocts,  the  question  whether  or  not  the  attachment  shall  stand 
as  a  security,  dependiiig  upon  the  fact  whether  a  trial  has 
been  lost,  it  is  for  the  plaintiff  who  seeks  to  qualify  the  rule,  to 
show  by  bis  affidavit  the  necessary  facts  which  may  entitle 
Km  to  do  so.' 

If  the  sheriff  has  taken  a  bail  bond,  he  may  resort  to  the  Biwiira 
defendant  or  his  bail,  by  putting  it  in  suit  against  them;  but 
wfaen  he  bas  been  guilty  of  a  breach  of  duty,  in  discharging 
the  defendant  out  of  custody,  without  the  plaintiff's  assent, 
opoo  his  own  undertaking  to  appear  and  put  in  bail,  instead 
of  taking  a  bail  bond,  the  court  will  not  assist  him  by  staying 
die  proceedings  in  an  action  for  an  escape,  or  by  setting  aside 
die  attachmieot;^  and  it  has  been  decided  that  he  cannot,  after 
pajiag  the  debt  and  costs,  maintain  an  action  against  the  de- 
(ndat  for  money  }mid/ 


« I  a 


"*  4Tenn  Rep.  352.    2  H.  Bl.        >  5  Taunt.  606.    1  Chit.  Rep. 
Hep.  285.  et  vide  1  Johns.  Cas.    271.  note. 
HI  >  TTerm  Rep.  109.289. 2 Bam. 

■  IGhii.  Rep.  237.  279.  857.  4    «&Ald.854. 1  Taunt.  119.  OTaEont. 
Tem  Rep.  362.  '  554.  contra  1  Price,  103. 

«  8Ea8t.Rep.  171. 
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OF  PS0CEEDIN6S  ▲GAINST  SPECIAL  BAIL  UPON  THEIR  SBCOONI- 
ZANCE  ;  THEIB  LIABILITT;  and  of  bail's  SUBBENDEBINO  THEIB 
PBINCIFAL,  AKD  THE  ENTBY  OF  AN  EXONEBETUB. 


PBOCEEDINOS  AGAINST  BAIL. 

Debtor  Special  bail  may  be  proceeded  against  on  their  recog* 

^      nizance  in  an  action  either  of  debt  or  scire  facias.^ 
Becofni-  For  this  purpose  the  plaintiff  must  enter  their  recognisance 

^when  upon  a  roll  called  a  recognizance  roll,  which  is  filed  with  the 
clerk ;  and  this  should  in  strictness  be  done  before  any  pro- 
ceedings against  them ;  but  as  the  bail  can  take  advantage  of 
an  omission  in  this  respect,  only  by  plea  of  nul  tiel  record,  it 
does  not  seem  absolutely  necessary  that  the  roll  should  be  filed 
until  the  bail  are  called  upon  to  plead.'  The  roll  must  be 
entitled  of  the  term  in  which  the  process  in  the  original  suit 
was  returnable;  and  contains  a  recital  of  the  proceedings, 
concluding  with  the  entry  of  the  recognizance.' 

It  is  provided  by  statute^  that  the  plaintiff  "  shall  not  be 
entitled  to  bring  any  suit  on  the  recognizance  of  bail,  until. 


^  1  Arch.  Prect.  321.  ^  lb.  821. 

'  1  Arch.  Pract.  320. 
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1.  "  An  execution  against  the  property  of  the  defendant  cieeation 
shall  have  been  issned  to  the  sheriff  of  the  county  in  which  p®'^* 
sQch  defendant  was  originally  arrested,  and  the  same  shall 

hsYe  been  returned  by  such  sheriff  unsatisfied,  in  whole  or  in 
psrt;  and, 

2.  "  An  execution  against  the  body  of  the  defendant,  having  •^  acaiiut 
tt  least  fifteen  days  between  the  test  and  return  day  thereof, 

doll  have  been  issued  to  the  same  sheriff,  and  by  him  re- 
tnned,  that  the  defendant  could  not  be  found  within  his 
coonty."* 

Upon  the  execution  being  issued  and  delivered  to  the 
skeriff,  it  is  his  duty  to  use  all  reasonable  endeavours  to  exe- 
cute the  same,  notwithstanding  any  directions  he  may  receive 
from  the  plaintiff  or  his  attorney  f  and  the  ca.  sa.  must  be 
actually  returned  not  found,  before  a  suit  can  be  commenced 
against  the  bail.^ 

The  statute  further  provides,  that  ''in  such  action  airainst ^'^•^ ^« 

*  ^  ^  ball  may 

the  baQ,  they  may  plead  that  executions  against  the  property  ^^^^ 
and  against  the  body  of  the  defendant  in  the  original  suit,  were  «>>«  action, 
not  issned  as  herein  directed ;  or  that  they  were  not  issued  in 
nikient  time  to  ruable  the  sheriff  to  execute  the  same ;  or 
that  directions  were  given  by  the  plaintiff  or  his  attorney,  to 
prevent  the  service  of  the  said  writs,  or  either  of  them ;  or 
that  any  other  fraudulent  or  collusive  means  were  used  to 
pieveot  such  ser\  ice ;  and  if  any  such  defence  be  established, 
it  shall  entitie  the  bail  to  a  verdict*"'"^^ 


*  R.  St  P.  3.  Ch.  6.  T.6.B.dl.  Rep.  117.  though  it  is  not  clear 
Vol.  %  p.  38S2.  whether  a  neglect  in  this  respect 

*  lb.  8. 32.  could  be  pleaded  by  the  bail  as  a 

*  3  Johns.  Rep.  514.  defence  to  the  action,  or  was  only 
*"  R.St.  ib.  S.33.  It  was  former-  an  irregularity  to  be  taken  advan* 

ly  necessary,  in  order  to  fix  the  bail,  tage  of  by  motion.  16  Johns.  Rep. 

thuthe  ca.  sa.  should  remain  at  120.  The  statute  settles  this  ques- 

kiA  four  days  in  the  sheriff's  of-  tion,  and  gives  the  bail  a  more  ez- 

fice ;  18  Eai^  Rep.  802. 16  Johns,  tensive  defence,  allowing  them  to 
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/Where  a  ca.  sa.  is  issued  after  two  years,^^  without  a  scire 
fileias  to  revive  the  judgment,  the  bail  cannot  take  advantage 
of  the  ob|ection.^^ 

We  have  before  mentioned  that  bail  may  be  proceeded 

against  either  by  scire  facias,  or  action  of  debt;  and  the 

jAsintiff  has  the  option  of  bringing  the  action  against  lM>th  of 

the  bail,  or  separate  actions  against  eacb.^ 

Defendant        The  defendant  cannot  be  held  to  bail  in  the  action/  yet  it 

cannot  be  ^  " 

heJdtobau.  scems  ucccssary  that  the  writ  should  contam  an  ac  etiam 
claase.* 

The  capias  against  the  bail  may  be  tested  before  the  return 
of  the  ca.  sa.  against  the  principal  if  in  fact  it  be  not  sued  out 
until  afterwards.^^ 

Judgment  having  been  recovered  against  the  bail,  the 
plaintiff  has  his  election  either  to  take  an  eJi^ecution  against  the 
body  of  the  defendant  or  his  bail ;  but  he  cannot  have  both ; 
and  as  by  taking  the  defendant  on  a  ca.  sa.  in  the  original 
action,  the  bail  are  discharged,"  so  if  the  bail  are  taken  in 
execution,  the  plaintiff  cannot  afterwards  resort  to  the  prin- 
cipal.^' But  by  issuing  a  fi.  fa.  on  the  judgment,  the  plaintiff 
does  not  preclude  himself  from  afterwards  proceeding  against 
the  bail,  although  part  of  the  debt  is  levied  ;^^  and  indeed  this 
mode  of  proc«:*dure  is,  as  w**  have  seen,  absolutely  necessary 
by  the  revised  statutes,  in  order  to  charge  the  bail. 

When  the  bail  are  discharged  by  the  taking  of  the  defendant 
in  execution,  it  is  not  usual  nor  necessary  to  enter  an  exone* 
retur  on  the  bail  piece.^^     Where  the  proceeding  against  the 


plea^  that  executions  *«  were  not  ^  2Saiind.72.  b. 

issued  in  sufficient  time  to  enable  '  Ante,  Vol.  1.  p.  874. 

the  sheriff  to  execute  the  same."  '  1  Arch.  Pract.  323.  Reg.  Gen. 

Formerly  too  the  want  of  a  ^.  fa.  K.  B.  See  appendix. 

previous  to  a  ca.  sa.  could   not  >*  2  Bos.  &  Pul.  285. 

have  been  taken  advantage  of  by  "  2  Johns.  Csa.  288. 

the  bail.  16  Johns.  Rep.  120.  *'  0  Johns.  Rep.  97. 

»•»  See  ante,  Vo!.  1.  p.  fiS.  »  4  Johns.  Rep.  407. 

*«  10  Johns.  Rep.  120.  «*  .2  Johns.  Cas.  288. 
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bail  is  by  scife  facias,  the  statute  provides,  that  ^'  it  shall  be  s«ire  fkciiu 

•^  '  *  must  be  per- 

oecessary  to  serve  sach  writ  personally  upon  the  defendant,  ^"^s^^'^^' 
and  to  have  die  same  duly  returned  that  it  has  been  so  served ; 
and  no  farther  proceedings  shall  be  had  until  such  writ  shall 
besoreturned/'^^ 

LIABILITY  OF  BAIL,  ANP  HOW  BI«CHAB6BD. 

The  bail  are  liable  for  the  sum  recovered  by  the  plaintiff,  JjJJJ*®^ 
with  costs  of  suit ;  provided,  it  seems,  that  it  does  not  exceed 
the  som  in  the  ac  etiam,^^  or  if  the  defendant  were  holden  to 
bi3  under  a  judge's  order,  the  sum  contained  in  the  order.*'' 
Bat  they  are  not  liable  to  pay  the  costs  of  a  writ  of  error  ;*^  coets  of 

•     !_        ■■••i*.         -ii         1  •        t  writ  of  er- 

Dor  IS  the  plaintiff  entitled  to  levy  equitable  costs,  out  of  the  ^r. 
penalty  of  the  recognizance.^^     And  they  are  liable  to  interest 
on  the  judgment  against  the  principal,  only  from  the  expiration 
of  the  time  allowed  them  ex  gratia  to  surrender.^ 

Where  on  a  return  of  non  est  inventus,  on  the  ca.  sa.  against 
the  principal,  the  bail  gave  a  note  for  the  amount  of  the 
jodgment,  and  the  judgment  was  afterwards  reversed  on  a 
writ  of  error ;  it  was  held  that  there  was  a  failure  of  the  con- 
aderation  of  the  note,  and  that  the  plaintiff  was  not  entitled 
to  recover." 

As  the  law  formerly  was,  if  the  principal  died  at  any  time  JJSSS^. 
before  the  return  of  the  ca.  sa.,'the  bail  were  thereby  dis- 
charged; but  if  be  died  after  the  ca.    sa.    was    returna- 


^  R.  St.  P.  3.  Ch.  7.  T.  6.  s.  35.  ordered,  or  to  double  the  sum  swom 

^ol  2.  p.  383.  to  in  case  of  affidavit.    1  Bos.  & 

"  1  Cowen.  Rep.  602.  1  East.  Pul.  205. 

^  01.  and  n.  d.  1  Tidd.  Pract.  ^'  6  Tenn  Rep.  288. 

304,5.  "  Str.  826.  S.  C.  1  Barnard.  K. 

"  1  Arch.  Pract  309.    In  the  B.  125. 

comnum  pleas  in  England  each  of  ,    '^  21  Johns.  Cas.  405. 

the  bail  is  liable  to  doable  the  sum  ^  3  Johns.  Rep.  465. 
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ble,^  although  it  seems  before  the  return  was  filed,^  the  bail 
were  fixed,  and  the  court  could  not  have  relieved  them. 
But  it  is  now  provided  by  the  statute,  that  ^^when  the 
defendant  in  a  suit  shall  die,  after  the  return  of  the  execution 
against  his  body,  and  before  the  expiration  of  eight  dajrs 
from  the  return  of  the  process  served  on  his  bail,  the 
court  shall  relieve  such  bail,  on  the  same  -terms  as  if  they  had 
surrendered  their  principal  at  th^  time  of  his  death."^ 

nT^'^forUf  '^^^  ^^''  ^^^  discharged  when  their  principal  has  been  sen- 
tenced to  imprisonment  for  life,^  or  for  a  long  term  of  years  in 
another  state  f^  but  not  when  he  has  been  imprisoned  for  a 
term  of  years,  within  this  state.^ 

iBnnitF.  They  are  not  discharged  on  the  ground  of  the  insanity  of 

their  principal,  although  a  commission  of  lunacy  may  have 
issued  against  him,  under  which  he  has  been  found  a  luna- 
tic f^  but  they  may  have  a  habeas  corpus  to  bring  him  up,  in 
order  to  surrender  him  in  their  discharge.^ 

Where  the  plaintiff  having  filed  a  bill  in  equity,  and  arrested 
the  defendant  for  the  same  cause  of  actidn,  had  in  consequence 
of  an  order  out  of  chancery,  for  that  purpose,  elected  to  pro- 
ceed in  equity,  the  court  refused  to  discharge  the  bail,  but  lefl 
them  to  move  to  set  aside  any  proceedings  which  might  be 
taken  against  them.^ 

viiriaace    «     Jf  the  declaration  be  for  a  cause  of  action  different  from  that 

iron  ftc 

^^'^^  expressed  in  the  ac  etiam  clause  of  the  writ,  an  exoneretnr 
will  be  ordered  with  costs  f^  and  permission  has  been  refused 
to  amend  the  declaration  by  altering  it  from  debt  to  case,  in 


•  »  Str.  511.  717.  2  Ld.  Raym.  *  6  Term  Rep.  Ifife. 

1462.  2  WilB.  65.  Cro.  Car.  165.  »  8  Bos.  &  Pul.  660. 

2  Johns.  Rep.  407.  ^  7  T^unt.  235.  S.  C.  2  Marsh. 

»  6  Term  Rep.  284.  548. 

**  R.  St.  P.  3.  Ch.  6.  T.  6.  s.  34.  ^4  Cowen.  Rep.  426. 2  H.Black. 

Vol.  2.  p.  383.  Rep.  iTTS.  2  Bos.  &  Pal.  358.  et 

^  2  Johns.  Cas.  28.  vide  1  Cowen.  Rep.  601.  4  Johns. 

^  18  Johns.  Rep.  335.  Rep.  485. 

"  6  Cowen.  Rep.  600. 
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<:oiifoiinity  with  the  ac  edam,  so  as  to  hold  the  bail  still  liable  :^ 
but  the  bail  have  no  right  before  the  plaintiff  has  declared  to 
object  to  an  amendment  in  the  ac  etiam  of  the  writ^^^  Where 
haihbk  process  was  saed  out  against  several  defendants,  and 
the  plaintiffs  declared  onfy  against  one,?  an  exoneretnr  was 
not  allowed  to  be  entered,  as  the  plaintifis  might  declare  de 

DO?©.**  »» 

In  an  action  by  original,  according  to  the  practice  of  the 
ting's  bench,  if  the  plaintiff  declare  in  a  different  county  from 
that  in  vfbich  the  suit  was  brought,  the  bail  are  entitled  to  an    ^ 
euneretnr.^ 

Wbere  the  defendant  has  been  discharged  under  a  bankrupt  |^*Slk. 
or  biolvent  law,  the  bail  will  be  relieved  on  motion,  without  ^t jIlT^^ 
the  fivmality  of  a  surrender :  of  this  we  shall  have  occasion 
to  qpeak  in  a  subsequent  part  of  this  section.^ 

Any  agreement  between  the  plaintiff  and  defendant,  with«  2jg»«B«n« 
<mtthe  assent  of  the  bail,  by  which  their  situation  is  materially  ^JJJ^^ 
dnoiged,  and  their  risk  gready  increased,  will  exonerate  them 
from  their  respcmsibility."      Thus  where  a  plamtiff  made 
a  written  agreement,  with  the  defendant,  against  whom  he 
had  obtained  judgment,  and  who  was  about  going  to  sea, 
that  he  would  not  issue  execudon  against  him  for  the  purpose 
of  fixing  the  bail,  until  after  a  certain  day,  and  the  defendant 
paid  the  plajndff  a  sum  of  money  in  consideradon  of  this 
iadnlgence ;  die  arrangement,  being  without  the  knowledge 
and  consent  of  the  bail,  was  held  to  discharge  them :  and  the 
bail  being  prosecuted  on  the  recognizance,  and  their  remedy 
at  law  being  considered  doubtful,  it  was  held  that  a  court  of 
^xfity  mif^t  afford  relief,  and  grant  a  perpetual  injuncdon*^ 
It  was  formerly  holden  that  a  cognovit  by  the  principal  cognovit. 


"  6  Taimt.  483.  is  otherwise  in  the  common  pleas. 

^  3  Cowen.  Rep.  354.  1  Tidd.  Pract.  314. 

^  See  ante,  Vol.  1.  p.  416. 417.       ^  See  post. 

^  1  Bftnle  &  Selw.  66.  ^  10  Johns.  Rep.  505. 

"  3  Lev.  335.  Bames,  116.    It       ^  10  Johns.  Rep.  687. 

Vol.  II.  5 
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without  notice  to  the  bail  did  not  diicharge  them*^  Bat 
where  the  plaintiff  had  taken  a  cognovit  fiom  the  defendant, 
with  an  agreement  to  receive  the  debt  by  initffanents,  <rf^  which 
no  notice  was  given  to  the  bail,  the  court  of  king's  bench  set 
aside  an  ezecuti<m  against  them,  sued  out  above  a  year  after 
the  judgment,  without  a  scire  fiKdas  to  revive  it«^  And  in 
general,  as  the  practice  is  now  sdktled  in  the  English  courts, 
although  the  bail  are  not  discharged  by  the  jdahitiff 's  taking 
a  cognovit  without  their  consent,  iHiere  judgment  is  to  be 
"  entered  up  thereon  instanter,^  or  the  debt  is  payable  by  instal- 
ments, within  the  time  in  which  the  pluntiff  would  have  been 
entitled  to  judgment  and  execution,  had  he  gone  to  trial  in 
the  original  cause  i^  yet  where  that  is  not  the  case,  as  where 
one  or  more  of  the  instalments  iure  not  payable  till  after  the 
expiration  of  that  time,  the  bail  are  discharged*^ 
Origiiiuid  This  doctrine  was  first  introduced  in  courts  of  equity,  and 
'^^  is  founded  on  this  principle,  that  every  sure^  has  a  ri^t  to 

come  into  a  court  of  equity  and  require  to  be  permitted  to  sue 
in  the  name  of  the  origiad  creditor ;  but  if  the  crediKMr  ^e 
time  to  the  <Mriginal  debtor,  he  thereby  prevents  the  surety 
from  using  his  name  with  etfect.  So  the  courts  of  law  hMt. 
held  that  the  bfiil  are  entitled  to  surrender  their  principal  at 
miy  time,  whenever  tfie  plaintiff  himself  would  not  be  pre> 
eluded  from  taking  or  proceeding  against  him :  and  as  if  the 
creditor  givi6  time  to  the  principal  he  cannot  daring  thatpmod 
take  or  proceed  against  him;  so  neither  can  the  bail,  who  are 
therefore  discharged.^ 

orfx%i'^e      ^'  ^^  ^^  ^^^^  principle  if  the  plaintiff  receive  firom  the 
^-  defendant,  after  judgment,  bills  of  exdiange,  payable  at  differ* 


^  5  Term  Rep.  277.    8  East.  69.  2  Marsh.  83.  388.  7  Taunt. 

Rep.  483.  63.  et  vide  2  W.  Black.  Rep.  1317. 

^  15  East.  Rep.  617.  1  Taunt.  160. 

«  1  Taunt  161.  ^  1  Tidd.  Phuit.  310.  et  Tide  7 

^'  5  Taunt.  319.  S.C.  1  Mars.  69.  Tatmt.  126. 1  Taunt.  169. 16  East. 

^3  16  East.  Rep.  617.  4  Taunt.  Rep.  617.    18  Ves.  30.    3  Price, 

456.  5  Taunt.  819.  S.  C.  1  Marsh.  216. 217.  1  Mooie,  467. 
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ent  timtSf  accepted  by  a  third  person,  the  bail  are  discharged ; 
Sbh  here,  by  the  acceptance  of  a  third  person,  a  consideration 
is  ghrenby  the  defendant  for  his  freedom  firom  arrest  for  a  cer«- 
taia  time ;  and  until  that  is  expired,  the  plaintiff  cannot  take 
Um.^  Bnt  whei«  a  plaintiff  receives  bills  of  exchange  from 
a  defendant,  with  an  agreement  that  he  shall  not  be  precluded 
from  proceeding  while  the  biUs  are  running,  the  bail  are  not 
dwnby  discharged.^  And  if  the  plaintiff  has  accepted  a 
eonposttion  firom  the  defendant,  and  suspended  the  execution 
of  a  ca|Ha8  ad  satisfaciendum  which  had  been  issued  against 
Ub,  though  it  were  without  the  knowledge  or  consent  o(  the 
U,  they  are  not  thereby  discharged,  as  they  are  not  prevented 
Aom  surrendering  their  principal.^'' 

Where  bail  are  discharged  by  the  act  of  the  plaintiff,  they 
Bay  avail  themselves  of  it,  on  motion  to  enter  exoneretur ;  or 
if  a  suit  has  been  commenced  against  them,  by  moving  to  set 
Hide  the  prooeeffings,  which  has  been  granted  even  where 
tiiey  had  become  fixed  in  law/^  But  after  judgment  against 
bail,  tbefar  charai^er  as  bail  ceases,  and  they  can  no  longer 
claim  the  privileges  of  sureties.^ 

Bail  who  are  excepted  to,  and  do  not  justify,  cease  to  be  szMptioo 
oau ;  and  the  court  will  order,  on  motion,  an  exoneretur  to  be  to  jwtny. 
entered  on  the  bail  piece.'^^  And  that  the  plaintiff  has  filed 
a  declaration  in  chief,  or  even  that  there  lias  been  an  express 
agreement  between,  the  parties  or  their  attomies  to  waive  the 
exception,  are  no  reasons  against  granting  the  rule.^  But 
nod  this  is  done  they  may  be  proceeded  against  as  bail,  and 
their  names  are  properly  inserted  in  the  recognizance  roU.^^ 
Wine  one  who  had  been  excepted  to,  and  had  not  justified, 
was  thus  made  a  party  and  sued,  but  no  process  served  on 


^  7  Tumt  63.  ^5  Johns.  Ch.  Rep.  305. 

•  7  Tinat  126.  »"  2  Cowen.  Rep.   514.  619. 
**  5  Taunt.  614.  S.  C.  1  Marsh,  ajite,  Vol.  1.  p.  410. 

2fiO.  »2  Cowen.  Rep.  514. 

•  5  Tannt.  319.  *'  2  Cowen.  Rep.  619. 
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him,  it  was  held  that  these  facts  afforded  no  defence  for  the 
other  bail,  who  could  not  move  for  an  exoneretor  as  to  the 
bail  who  had  not  justified,  that  right  bebg  personal ;  but  the 
court  ordered  a  stay  of  proceedings  so  as  to  preclude  an  actual 
levy  on  the  person  or  proper^  of  the  bail  entitled  to  an  exb^ 
ncretur.*" 

Fftymentof  If  the  debt  in  the  suit  against  the  principal  has  been  paid, 
that  is  matter  to  be  pleaded  by  the  bail,  and  not  ground  for 
their  relief  on  motion.^  But  where  separate  suits  were  com- 
menced against  the  endorser  and  maker  of  a  promissory  note, 
and  the  amount  of  the  judgment  against  the  endorser  collected 
on  a  fi.  fa*,  but  the  bail  of  the  maker  had  become  fixed  by  the 
return  of  a  ca.  sa.  against  their  principal,  non  est  inventus  ; 
it  was  held  that  in  an  action  against  the  bail  they  could  not 
plead  payment  by  the  endorser  as  a  bar  to  the  action ;  for  the 
recognizance  was  strictly  forfeited,  and  the  recovery  of  die 
principal  debt  in  another  suit  is  no  discharge  to  the  bul  or 
their  principal  until  the  costs  of  the  suit  against  the  principal 
are  also  paid.^  And  under  a  plea  of  payment,  evidence  of 
payment  of  a  less  sum  than  the  amount  of  the  judgment  is  in- 
admissible ;  nor  could  payment  of  a  less  sum  be  pleaded^  al- 
though accepted  in  full  satisfaction**^ 


''  Ibid.  Wattles  vs.  Laird  the  comt  say, 

^  9  Johns.  Rep.  392.  that  when  the  damages  are  as. 

'^  9  Johns.  Rep.  327.  sessed  upon  the  recognizance,  the 

^^  13  Johns.  Rep.  353.  et  vide  defendant  may  give  such  payment 

9  Johns.  Rep.  333.    It  is  not  very  in  evidence  in  mitigation  of  dama- 

dear  how  in  cases  of  this  nature,  ges.    But  it  is  doubtful  whether  a 

where  part  of  the  judgment  has  recc^fnizance  of  bail  is  within  the 

been  paid,  the  bail  are  to  avail  statute  requiring  the  plaintiff  to 

themselves  of  such  pajrment.    In  assign  breaches,  &c.   R.  Bt.  P.  3. 

the  case  in  13  Johnson,  Thomp-  T.  6.  Art.  2.  Vol.  2.  p.  378. ;  and 

son,  Ch.  J.  intimates  that  this  may  if  not,  there  can  be  no  assignment 

be  done  "  in  some  way,  in  equity  of  damages.    See  2  Dunlap.  Prac. 

certainly,  if  not  at  law."    And  in  1190.1191. 
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Surrender  of  baiL']  The  bail  may  surrender  their  princi- 
pal, or  be  may  surrender  himself  in  exoneration  of  his  baili 
either  before  or  after  judgment,^  until  ^ey  have  become  fixed 
ioliir,  and  within  a  certain  time  thereafter,  allowed  them  ex 
grada.  The  surrender  may  be  made  before  any  justice  or  !Jg^^''*^ 
judge  of  the  court  in  which  the  action  is  pending;  and  if  the 
action  be  in  the  supreme  court,  before  any  circuit  judge,  su- 
praoe  court  commisuoner,  or  any  judge  of  a  county  court.^ 

The  following  provisions,  in  the  revised  statutes,  prescribe 
tkpoceedings to  efiect  such  surrender: 

"1.  There  shall  be  produced  to  tbe  ofBcer  authorized  toPracMdUics 

'  toeoectattr" 

aocqit  tbe  same,  two  certified  copies  of  the  bail  piece*  upon  >«>'«'* 
one  of  which  such  officer  shall  endorse  an  order  that  the  de- 
ftndant  be  committed  to  the  custody  of  the  sherifi*,  in  exone- 
ratioQ  of  his  bail,  which  shall  be  delivered  to  such  sherifi*,  and 
shin  aathorizehim  to  commit  and  detain  such  defendant,  until 
he  shall  be  duly  discharged : 

'*2.'  Upon  producing  to  such  officer  the  certificate  of  the 
sheriff  that  the  defendant  has  been  committed  to,  and  remuns 
in  Us  custody,  by  virtue  of  such  order  of  commitment,  ac« 
bxnrledged  before  such  officer  by  the  sherijflT,  or  proved  by  a 
snbscrilmig  witness  thereto,  an  order  shall  be  granted  by  such 
ofioer,  requiring  the  plaintifi*  to  show  cause  before  him,  at  such 
thne  and  place  as  he  shall  appoint,  why  the  bail  of  such  de- 
fendant should  not  be  exonerated  firom  their  liability: 

'*  3.  Upon  producing  proof  of  the  due  service  of  such  order 
<m  die  plaintifi'  or  his  attorney,  such  officer  shaQ  proceed  to 
hear  the  allegations  and  proofs  of  the  parties ;  and  if  no  good 
cause  to  the  contrary  appear,  shall  endorse  an  order  on  the 
second  certified  copy  of  the  bail  piece,  reciting  the  proceed- 
ings had  before  him,  and  thereby  declaring  that  the  bail  of 
ach  drfendant  are  discharged  from  all  liability  as  such  bail, 
mthe  suit  in  which  such  bail  piece  was  taken: 


"*  Str.  198.  "  R.  St.  P.  3.  Ch.  6.  T.  6.  s.  21 . 

p.  380. 
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**  4.  To  such  certified  copy  of  the  bail  piece  shall  be  at- 
tached the  certificate  of  the  sherifl*  herein  before  required,  with 
the  acknowledgment  or  proof  thereof,  theorder  toshowcansey 
and  the  proof  of  the  service  thereof,  which  papers  shall  be 
immediately  filed  in  the  office  of  a  clerk  of  the  court;  and 
until  so  filed)  the  liabili^  of  such  bail  sbaH  oontinue.'*^ 


^  R.  St.  P.  3.  Ch.  Q.  T.  6. 8. 22.  **  {  26.    The  dischaige  of  the 

Vol.  2.  p.  380.     The  following  bail  granted  when  the  defendant 

sections  from  the  tame  article  re-  ahall  be  so  surrendered  in  another 

late  to  the  county  courts :  county,  may  be  vacated   by  the 

"  }  28.    If  thedefendant  in  any  cooit  in  which  the  action  is  pend- 

suit  which  may  be  pending  in  any  ing,  upon  proof  that  the  defendant 

court  of  common  pleas  or  mayor's  was  committed  to  the  jail  of  such 

court,  shall  be  conunitted  to  the  other  coun^  by  collusion  between 

jail  of  any  county  other  than  that  himself  and  his  bail,  or  between 

in  which  such  court  is  held,  ho  him  and  any  other  person,  for  the 

may  be  surrendered  by  his  bail,  or  purpose  of  beingso  surreadaed  in 

nay  surrender  himselfin  their  ex.  order  to  defrand  the  plajntiff  in 

oneration,  to  the  sheriff  of  the  the  action  in  which  such  suzren- 

county  in  whose  custody  such  de«  der  shall  have  been  made, 

fendsntmaybe.  "  {  27.     The  plaintiff  in  the 

*<  {  24.    In  such  case  the  order  suit  in  which  such  surrender  shall 

fbr  the  commitment  of  the  defend-  have  been  made,  after  jodgment 

ant,  the  order  to  show  cause,  and  thegein»Biay  issue eameationagainBt 

that  to  dischaige  the  bail,8hall  be  the  body  of  the  defendant  to  the 

made  by  a  judge  of  the  court  in  sheriffof  the  county  to  whom  such 

which  the  action  may  be  pending  defendant  was  surrendered,  who 

and  in  which  the  bail  was  given,  shaH  execute  the  same  in  like 

or  by  a  supreme  cburt  commis.  manner  as  if  issued  oat  of  the 

BiMier.  cemt  of  common  pleas  of  the 

"  {  2&.  The  sheriff  to  whom  coun^  of  which  he  is  sheriff,  and 
such  surrender  shall  be  made,  shaH  shall  in  like  manner  be  liable  for 
be  bound  to  keep  and  detain  the  any  escape  or  other  neglect  or  vio- 
defendant  so  surrendered,  in  the  lationof  duty, 
same  manner  as  if  the  same  had  "  {  28.  Upon  every  such  ese* 
been  made  in  a  suit  pending  in  a  cution  shall  be  endorsed  a  state- 
court  of  common  pleas  of  the  ment,  signed  by  the  attorney  issu- 
county  of  which  he  is  sheriff,  and  ing  the  same,  setting  forth  that  the 
shall  in  like  manner  be  liable  for  defendant  therein  named  has  been 
any  escape  or  other  neglect  or  vio-  surrendered  to  the  custody  of  the 
lation  of  duty.  sheriff  to  whom  such  execution  is 

directed."    Vol.  2.  p.  381,  382. 
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BaO  to  the  sheriff  may  now,  by  a  provision  in  the  revised  bd^totto*^ 
statutes,  surrender  their  principal,  (or  he  may  surrender  him- 
self, in  exoneration  of  his  bail,)  before  the  same  officers  and 
irith  the  like  efllect  as  special  bail.*  The  surrender  is  made 
b  the  same  manner  as  is  provided  with  respect  to  special  bail 
aeepl  as  modified  in  the  following  section : 

*'Toefict  such  surrender,  two  copies  of  such  bond,  proved 
byAe  affidavit  of  the  sheriff  to  whom  the  same  was  given,  or 
d  a  subscribing  witness  thereto,  to  be  true  copies,  shall  be 
poduoed, instead  of  certified  copies  of  a  bail  piece;  and  an 
Older  of  commitment  shall  be  made  oii  one  of  such  copies,  and 
be  deBvered  to  the'  sheriff,  and  the  other  of  such  copies  shall 
be  filed  with  the  order  for  the  discharge  of  the  bail,  and  with 
tbe  olher  papers  in  such  proceeding,  with  the  clerk  of  the 
court  in  which  the  action  may  be  pending."* 

• 

Fonneriy  after  the  return  of  non  est  inventus  to  a  ca.  sa.  Time  to 
against  the  principal,  the  bail  were  not  allowed  to  surrender  "b'^*^ 

of  ddrt,  it »  now  settled  that  they  have  dgfat  entire  days  in 
Mierai  after  the  retnm  of  the  capias  ad  respondendum  against 
tkem,  to  nuke  the  sorrender.^  And  this  they  may  do  witfa«- 
oat  any  prevkras  application  to  die  court."*  If  die  surrender 
be  made  b  time,  the  exoneretur  may  be  entered  afterwards.^ 

Strictly  speaking,  however,  a  surrender  can  be  made  of  right,  tchbi. 
ottiy  before  the  return  of  the  ca.  sa.,  and  therefore  cannot  be 
pieadedm  bar  after  tiiat  time,  bnt  the  relief  must  be  on  motion 
to  stiy  the  proceedings.^    On  such  application  the   court 
K<{Bii«tiie  costs  in  the  suit  on  the  recognisance,  and  the  costs 


*  lb.  B.  29.  p.  382.    See  ante,  420.  Ld.  Raym.  721.    6  Mod.  122. 

Vol  1.  p.  389.  This  practice  has  its  ori^  in  a  nile 

**  lb.  8. 9D.  of  the  king's  bench.  See  appendix. 
"  Cio.  El]2.  738.  ca.  9.  Ld.        »  1  Johns.  Cas.  334. 


^yn.  156.  «  1  Johns.  Cas.  329. 

"  1  Johns.  Cas.  329.  SB34.    2  «»  1  Arch.  Pract.  312.  2  Johns. 

}obis.Ct8. 403. 2 Johns.  Rep.  101.  Bep.  104. 
^  Johns.  Rep.  84.  SCowen.  Rep. 
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of  the  motion  to  be  paid  :^  and  it  is  the  du^  of  the  bail  to  seek 
the  plaintifi^  and  pay  the  costs  without  waiting  for  a  demand  or 
'  jf  tender  of  a  bill ;  otherwise  the  plaintiff  may  proceed  in  the 

action,  and  they  will  only  be  relieved  on  paying  instanter  the 
costs  before  ordered,  and  the  costs  of  the  subsequent  proceed- 
ings.*^ 

Although,  technically  speaking,  a  surrender  within  the  eight 
days  is  not,  de  jure,  and  cannot  be  pleaded,  yet  by  the  uni- 
versality and  unifcmn  appBcation  of  the  rule,  it  has  now 
grown  into  a  matter  of  right ;  and  the  court  will  not  therefore 
It  si  Doob-    look  into  the  merits  of  the  ori^nal  suit ;  nor  is  it  any  objection 
inSmve     that  the  bail  have  been  indemnified,  so  that  the  application  is 
ni^>«i-        not  for  their  relief,  but  for  that  of  their  principal.*^ 

If  the  bail,  without  surrendering  their  principal,  apply  for  a 
stay  of  proceedings,  it  will  only  be  granted  on  payment  of  the 
debt  and  costs  in  the  original  action,  and  of  the  costs  in  the 
action  on  the  n^cognizance.^ 

The  term  within  the  meaning  of  rule  allowing  dgfat  days  ia 
term  does  not  extend  beyond  the  first  fortnight,  t^ie  period 
Wbenthera  within  which  proccss  must  be  tested  and  made  returnable.^  If 
^g^^    there  are  not  eight  days  in  term,  after  the  return  day  of  the 
B«a  MB.    ^^  ^^  deficiency  is  supplied  from  the  next  term,  so  that  in 
su^  case  the  bail  have  all  the  intermediate  vacation.^   In  the 
computation  of  tiie  eig^t  days,  intermediate  Sundays  are  in- 
cluded;*^ but  firom  analogy,*^  and  firom  very  terms  of  the  rule, 
giving  eight  entire  days,^^  it  would  seem  that  if  the  time 
should  expire  on  a  Sunday,  the  bail  would  have  all  the  follow- 
ing Monday  to  make  the  surrender.''^ 


**  2  Johns.  CttB.  220.   2  Johns.  ^  9  Johns.  Rep.  84.    14  East. 

Rep.  104.  4  Johns.  Rep.  478.    5  Rep.  687. 

Cowen.  Rep.  26.  '^  Ante,  Vol.  1.  p.  809.  487.  et 

^  1  Johns.  Caa.  220.  S.  C.  Cole-  vide  2  Dnnlp.  Pnu^t  204.  2  Price, 

man,  64.  296. 

**  2  Johns.  Rep.  104.  ^*  The  sunender  could  not  be 

^  5Tenn  Rep.  668.  made  on  a  Sunday.    R.  St.  P.  1. 

''*  6  Cowen.  Rep.  420.  Ch.  20.  T.  7.  s.  09.  Vol.  1.  p.  67&. 

*"  Ld.  Raym.  721.  et  vide  5  *"'  14  East.  Rep.  587. 
Cowen.  Rep.  490. 
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The  bail  have  eiirht  days  from  the  return  of  that  writ  on  BaU  have 

,  eight  days 

which  there  has  been  an  effectual  proceeding  against  them/^  of^l!^**"^ 
Thus  where  the  plaintiff  sued  the  bail  on  their  recognizance,  ^^^^^^^ 
who  did  not  render  the  principal  within  eight  days,  and  then  the  ^^j!'^'^ 
phmtiff  died,  and  his  executors  brought  another  action  against 
the  bail ;  it  was  held  that  the  bail  had  eight  days  from  the 
recnni  of  the  process  in  the  second  action,  in  which  to  render 
the  principal.''^  And  so  where  the  action  has  been  discontinued 
on  account  of  a  defect  in  the  proceedings.''^ 

If  the  plaintiff  elect  to  sue  special  bail  jointly,  he  who  is  whero  baii 
fint  taken  has  time  to  surrender  till  the  last  is  taken  also,  and  jointly, 
til  the  time  allowed  him  (the  last)  for  surrendering  is  expired.''' 
Bot  if  be  sue  them  separately,  then  each  may  be  separately  wbere  mied 
fixed;  or  one  may  be  fixed  and  the  other  may  afterwards  sur-each  may  U 
render  the  principal  and  be  discharged :  so  that  the  plaintiff  fixed, 
may  have  the  body  of  the  defendant  in  custody,  and  at  the 
same  time  go  on  with  a  suit  against  one  of  the  bail ;  but  he 
cannot  have  more  than  one  satisfaction.^^ 

Where  bail  have  been  vigilant,  and  done  all  in  their  power  Enlargement 
to  efiect  a  surrender  within  the  time  allowed,  but  have  not 
been  able  to  do  so,  the  court  will,  notwithstanding,  grant  a  « 
stay  of  proceedings  upon  the  usual  terms.^^ 

Where  the  plaintiff  proceeds  against  the  bail  by  scire  facias,  Time  to  sur- 
it  would  seem,  according  to  the  English  practice,  that  they  wb^W 
may  surrender,  ex  gratia,  at  any  time  before  the*  rising  of  the  Kire  faciair 
court  on  the  return-day  of  the  scire  facias,  or  on  the  quarto 
die  post,  or  appearance  day,  in  actions  by  original.^  \ 


'*  8tr.  916.  1  Bo0.  6l  Pul.  61.  8  p.  312.    « If  the  plaintiff  proceed 

7eim  Rep.  422.  against  the  bail  by  sci.  fa.  the  bail, 

^  8Teim  Rep.  422.  in  actions  by  bill,  have,  until  the 

^  Sir.  915.  return-day  of  the  sci.  fa.  to  render 

"^  Coleman,  59.  their  principal,  if  the  bail  have 

**  Ibid.  been  summoned  thereon ;  or  until 

^  2  Wend.  Rep.  251.  the  return  of  the  second  sci.  fa., 

^  The  pnctice  in  England  is  if  the  first  be  returned  nihil.    8 

lina  stated  by  Archbold,  Vol.  1.  Mod.  341.  1  Ld.  Raym.  156.    1 

Vol.  n.  6 
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Imprison- 
ment for 
term  of 
yean. 


Sitkoesti. 


The  court,  under  particular  circumstances,  will  enlarge 
the  time  to  surrender  ;^  but  a  circuit  judge,  or  supreme 
court  commissioner,  has  no  power  to  grant  an  order  for  this 
purpose.^  Thus,  though  imprisonment  for  a  term  of  years 
within  this  state  is  not  a  ground  for  entering  an  exoneretur,^ 
yet  if  the  bail  are  pressed  with  a  suit,  it  seems  that  time  will  be 
given  to  surrender.^  So  where  the  principal  is  in  confine- 
ment as  an  imprisoned  debtor  in  another  state,  the  proceedings 
will  be  stayed,  and  time  given  to  surrender  until  after  his  libe* 
ration  from  confinement." 

The  sickness  of  the  principal  is  likewise  a  ground  for  en- 
larging the  time  to  surrender.^  And  the  bail  in  such  case  may 
surrender  their  principal  and  obtain  an  exoneretur,  on  mo- 
tion, after  tlie  eight  days  allowed  ex  gratia,  although  no  rule 
enlar^ng  the  time,  or  order  to  stay  proceedings  were  obtained 
within  the  eight  days,  the  sickness  of  the  principal  not  being 
known  to  the  bail  within  that  time.^ 


Wils.  270.  14  East,  509.  In  ac- 
tions by  original,  the  bail  have 
until  the  quarto  die  post  of  the 
return  of  the  first  or  second  aci. 
fa.  respectively,  in  the  same  man- 
ner. 4  Bur.  2134.  1  Wils.  269. 
And  care  must  be  taken  in  these 
cases  that  the  render,  if  on  the 
last  day  of  the  time  here  mention- 
ed, be  made  sedente  curi&,  for  a 
render  at  a  judge's  chambers  after 
the  rising  of  the  court,  will  be  too 
late.  1WU8.270.  SeelB.  &C. 
2«7.  2  D.  d&  R.  885."  In  this 
state,  as  we  have  already  seen, 
where  the  bail  are  proceeded 
against  by  scire  facias,  the  writ 
must  be  personally  served  before 
any  further  steps  can  be  taken. 
Ante,  p.  31. 
"  6  Cowen.  Rep.  509. 5Cowen. 


Rep.  25.  1  Johns.  Cas.  413.  4 
Johns.  Rep.  478.  3  Caines'  Rep. 
136.  5  Taunt.  506. 

•*  2  Wend.  Rep.  261. 

"  Ante,  p.  32. 

'^  6  Cowen.  Rep.  599.  In  a 
case  in  the  common  pleas  of  the 
city  of  New  York,  before  Judge 
Irving,  where  the  principal  had 
been  sentenced  to  imprisonment 
for  ten  years,  the  court  granted 
the  bail  until  thirty  days  after  the 
expiration  of  that  period  to  sur- 
render ;  and  if  he  should  be  par- 
doned, or  the  term  of  his  impriBon- 
ment  shortened,  then  until  thirty 
days  from  that  time. 

"  2  Wend.  Rep.  268. 

'*  5  Cowen.  Rep.  25.  1  Johns. 
Cas.  413.  S.  C.  Coleman,  111. 

"*  5  Cowen.  Rep.  25.  1  Johns. 
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Where  the  filing  of  the  bail  piece  was  omitted  by  mistake,  S^ffi?"  '** 
jadgmeot  being  taken  against  the  bail,  the  court  ordered  it  to  p^^^* 
be  filed  nunc  pro  tunc :    and  as  the  bail  had  in  fact  been  pre- 
Tented  by  the  omission  from  surrendering  their  principal,  they 
were  allowed  to  surrender  in  thirty  days,  and  have  an  exone- 
retur  entered,  on  paying  all  costs.^ 

Where  the  service  of  the  capias,  is  made  at  so  short  a  period  wtew  pHn- 
before  the  return  day,  that  the  defendant  cannot,  from  the  dis-  at  a  distance. 
tanoe  at  which  his  principal  resides,  surrender  him  in  time, 
the  court  will  enlarge  the  period.^^     But  where  the  capias  was 
mk  returnable  on  the  third  day  of  the  term,  and  on  the 
twelfth,  the  bail  made  affidavit  that  until  the  sixth  day  he  had  c 

supposed  the  writ  returnable  on  the  last  day  of  the  term,  so 
that  he  would  have  eight  days  in  the  next  term  to  surrender, 
and  that  aAer  discovering  his  mistake,  it  was  impossible,  from 
die  distance  at  which  his  principal  resided,  to  make  the  sur- 
teader  in  time ;  it  was  held  that  the  excuse  was  not  suffi- 
cient" 

Where  a  writ  of  error  was  allowed,  pending  proceedings  wnt  of  cr- 
agaunst  the  bidl,  the  same  time  was  given'them  to  surrender  the 
principal,  after  judgment  affirmed,  or  writ  of  error  non 
prossed,  as  they  would  have  had  at  the  time  the  writ  of  error 
was  allowed  ;  and  in  the  mean  time  the  proceedings  against 
them  were  stayed.*®  ^ 

It  is  a  general  rule  that  where  the  plaintiflws  himself  pre-  ^^^ 

vented  a  surrender,  by  throwing  the  bail  off  his  guard,  he  will  ^  b^pui^ 

tiff. 


Cas.  418.  The  practice  of  the 
kiog'B  bench  in  this  respect  is 
^iftrent.  Hiat  court,  it  seems, 
win  not  enlarge  the  time  even  on 
the  ground  that  thejprincipal  can- 
not be  removed  without  endan- 
gtang  hia  lifbtjunless  he  has  be- 
<ioae  famatic,  or  is  already  in  cus- 
^odft  and  his  illnesfl  returned  spe- 


cially on  the  habeas  corpus,  ex- 
cept under  very  special  circum- 
stances. See  4  East.  Rep.  102. 
190:  16  East.  Rep.  389.  13  East. 
Rep.  355.  1  Arch.  Pract.  312. 

••  7  Cowen.  Rep.  422. 

^  3  Caines*  Rep.  136. 

•«;4;John8.  Rep.  310. 

^  2  Wice,  296. 
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not  be  permitted  to  avail  himself  of  his  own  gross  negligence 
or  fraudulent  contrivance,  in  order  to  fix  the  bail.^  Thus, 
where  the  principal  was  sued  in  1800,  and  made  no  defence, 
and  at  that  time  was  reputed  insolvent,  and  was  for  a  consi- 
derable time  in  jail,  and  from  these  facts  and  the  omission  of 
tlieplaintifi*to  charge  him  in  execution,  the  bail  supposed  that 
the  plaintifi*  had  abandoned  all  expectation  of  obtaining  any 
part  of  his  judgment;  but  eight  years  afterwards,  when 
the  principal  had  removed  into  another  state,  the  plain- 
tifi*  commenced  an  action  on  the  recognizance  :  the  court  un- 
der the  circumstances  allowed  the  bail  to  surrender  their  prin- 
cipal in  their  discharge,  after  the  expiration  of  the  time  allowed 
ex  gratia.^^ 


tmder^buik-  ^^  ^^^  principal  obtain  his  discharge  under  a  bankrupt  or 
miTent/aw.  insolvent  law  at  any  time  before  the  expiration  of  the  time  al- 
lowed ex  gratia,  the  court  will  allow  an  exoneretur  to  be 
entered,  on  motion,  on  payment  of  costs,  to  avoid  the  on- 
necessary  circuity  of  a  formal  surrender,  since  the  principal 
would  be  entitled  to  an  immediate  discharge.*^  But  if  the  de- 
fendant in  the  original  suit  has  had  an  opportunity  to  .plead 
the  discharge,  but  neglected  to  do  so,  an  exoneretur  will  not 
be  ordered  in  favour  of  his  bail ;  but  they  must  surrender  in 
the  ordinary  ^^.^^  So  where  the  judgment  has  been  revived 
by  a  scire  faWs,  personally  served,  and  a  default  taken  for 
not  pleading  the  discharge.®^  For  in  these  cases  the  reason 
of  the  rule  does  not  apply ;  there  is  no  circuity  to  be  avoided; 


^  4  Johns.  Rep.  480.  per  Kent, 
Ch.  J.  et  vide  2  Black.  Rep.  1317. 

»'  4  Johns.  Rep.  478. 

^  4  Johns.  Rep.  409.  1  Gaines' 
Rep.  9.  Riddles  vs.  Mitchell.  1 
Gaines'  Rep.  11.  n.  a.  2  Johns. 
Gas.  403.  14  East.  Rep.  699.  1 
Barn.  &  Aid.  332;  Barnes,  104. 
Gowp.  821.  2  New  Rep.  180. 190. 


8  Term  Rep.  609.  1  Term  Rep. 
604. 

^  OGowen.  Rep.  696. 1  Gowen. 
Rep.  427.  18  Johns.  Rep.  54.  9 
Johns.  Rep.  392.  3  Taunt.  46. 

»•  Franklin  vs.  Thurber,  1  Cow- 
en.  Rep.  427.  In  this  case  the 
court  ordered,  that  the  bail  should 
have  thirty  days  within  which  to 
surrender  the  principal^  the  pro- 
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as  if  the  principal  himself  were  to  apply  to  the  court,  they 
would  not  discharge  him  from  execution.^ 

An  insolvent  discharge  of  a  neighboaring  state,  which  exr 
empts  the  person  from  imprisonment,  but  leaves  the  future  ac- 
qoisidons  of  the  debtor  liable  to  execution,  relates  to  the 
remedy  merely,  not  to  the  contract,  and  is  of  no  force  whatever 
in  this  state ;  and  therefore^  in  such  case^  the  court  will  not 
allow  an  exoneretur  to  be  entered.^^ 


Bail  may  be  put  in,  as  we  have  already  seen,  before  the  Bau  need  not 
retaro  day,  for  the  purpose  of  surrendering  the  defendant.^  snntnder. 
It  if  not  necessary,  it  seems,  for  the  bail  to  justify  in  order  to 
sorrender,  even  after  they  have  been  excepted  to,  or  though 
the  dieriff  has  been  ruled  to  bring  in  the  body  f  and  on  an 
exception  to  bail,  if  notice  be  given  of  other  bsdl,  only  one 
of  whom  justifies,  and  the  names  of  the  former  still  remain 
OQ  the  bail  piece,  the  first  bail  may  surrender  the  principal.^ 
And  it  is  said  that  in  the  king's  bench,  bail  who  have' been  re- 
jected, are  competent  to  render  the  defendant,  so  long  as  they 
reaiam  on  the  bail  piece  ;^  but  it  is  otherwise  in  the  common 

The  bail  have  the  right  to  arrest  and  take  their  principal  at  Power  of 
aoy  time  and  in  any  place,  for  the  purpose  of  surrendering  principal, 
him ;  they  are  said  to  have  him  in  a  string  which  they  may 


ceedingB  oa  the  part  of  the  plain-  '  Reg.  Gen.  B.  R.  See  appen- 

^to  be  sUyed  in  the  mean  time,  dix.   W.  Black.  Rep.  756. 1179. 

and  that  on  making  the  surrender  1180. 5  Term  Rep.  368. 1 H.  Black, 

and  payment  of  the  coata  which  Rep.  638.  7  Term  Rep.  525.  con- 

ktd  teemed  against  the  bail,  the  tra.  U^erm  Rep.  292. 

poeeedingB  against  them  should  3  oTerm  Rep. 633. 

be  pcipetnaUy  stayed.  «  1  Tidd.  Pract.  300.    1  New 

•  1  Cowen.  Rep.  428.  9  Johns.  Rep.  138.  a.  1  Chit.  Rep.  446.  a. 

^♦»*.  6  1  Tamit.  163, 4.  et  vide  1  Chit. 

'"  2  Cowen.  Rep.  026.  Rep.  446.  a. 

'  Ante,  Vol.  1.  p.  399. 
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pull  whenever  they  please.®  Thus,  they  may  take  him  without 
the  jurisdiction  of  the  courti  and  in  another  state  ;''  they  may 
J^eak  open  the  outer  door  of  his  house,^  and  they  may  take 
him  even  upon  «  Sunday  and  confine  him  until  the  next  day, 
and  then  surrender  him.*  And  they  may  enter  the  house  of 
a  third  person,  in  which  the  principal  resides,  the  outer  door 
being  open,  in  order  to  seek  for  him,  for  the  purpose  of  ren* 
dering  him.^®  Nor  is  the  right  to  take  their  principal,  a  mere 
personal  power  or  authority  to  be  exercised  by  the  bail  only, 
but  it  may  be  deputed  to  another;"  and  in  case  of  the  death  of 
the  bail,  it  seems  that  his  executor,'^  or  administrator,^^  may 
make  the  surrender, 
wiiere  prin-  Where  the  principal  is  already  a  prisoner,  whether  on  a  cri- 
^^U^y^  minal  charge,  or  under  civil  process, he  may  be  brought  up  by 
writ  of  habeas  corpus  cum  causa,  which  may  be  made  return- 
able immediate  ;'®^  and  on  his  being  brought  up  and  surren- 
dered, the  court  will  order  an  exoneretur  to  be  entered  on  the 
bail  piece.^^ 

The  force  of  a  special  bail  piece  is  spent  by  an  arrest  on  a  ca. 
sa.,  which  at  the  same  time  discharges  the  bail  from  his  liability, 
and  deprives  him'of  all  power  over  the  body  of  his  principal :  and 
though  he  afterwards  become  surety  for  the  jail  liberties,  yet 
he  has  as  such,  no  right  to  surrender;  this  creates  the  relation 
of  principal  and  surety,  not  of  principal  and  bail,  and  the  lat- 
ter relation  only  will  warrant  a  surrender.^^ 


•  6  Mod.  281.  "  7  Johns.  Rep.  144. 
^  7  Johns.  Rep.  144..  *'  1  Bos.  &  Pul.  62. 

•  2  H.  Black.  Rep.  120.  7  Johns.  "  7  Mass.  Rep.  169. 

Rep.  166,  7.  »"  8  Bur.  Rep.  1875.    1  Tidd 

•  7  Johns.  Rep.  155. 6  M«i.  Rep.  Pract.  812. 

281.  ^*  2  Johns.  Rep.  482. 

»•  2  H.  BUck.  Rep.  12D.  "  7  Cowen.  Rep.  472. 
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SECTION  I. 


OF  judges'  ORDERS. 

There  are  certain  powers  of  the  court  which  may  be  exer* 
coed  by  a  angle  judge  at  chambers,  and  by  other  officers, 
taned  supreme  court  commissioners.  The  general  pow* 
en  of  supreme  court  commissioners,  with  the  restrictions 
dieieoD,  die  eflfect  of  their  orders,  the  tenure  of  their  offices, 
uidtlie  mode  of  their  appointment,  have  already  been  consi- 
dered*^ Many  of  the  cases  in  winch  it  is  necessary  or 
advisable  to  obtain  the  interposition  of  a  judge,  by  his 
order,  have  been  already  noticed,  in  connection  with  the  sub- 
jecti  to  which  they  relate ;  and  the  general  terms  a  judge  at 
duunbers  and  a  judge's  order,  have  been  used,  for  the  sake 
of  hrc^ty,  without  distinction,  between  the  powers  at  cham- 
bers of  a  judge  of  the  supreme  court,  and  a  supreme  court 
conmiissioiier,  as  this  is  separately  treated  of.^ 

These  orders  are  either  for  the  opposite  party  to  show  cause,  AbMiate,  ox 
or  absolute,  granting  the  relief  sought;  or  they  are  in  the  al-canw. 
tentative,  as  the  order  for  a  bill  of  particulars,  giving  the  party 
his  option  either  to  do  what  is  required  or  to  show  cause. 
Where  the  order  in  the  first  instance  is  in  the  alternative,  if  no 

'  See  ante,  Vol.  1. 163  to  167.  ^  Ibid. 


48  PRACTICE  Ur  PERSONAL  ACTIONS. 

sufficient  caose  be  shown,  the  judge,  upon  affidavit  of  the  ser- 
vice of  the  order,  and  that  it  has  not  been  complied  with,  will 
iH^ant  an  absolute  order ;  and  so  where  the  order  is  simply  to 
show  cause,  if  this  be  not  done,  the  judge  will  make  such 
further  order  as  the  nature  of  the  case  may  require. 

« 

^Hf'^oit  '^^'^  ^^^^  um^l  orders,  are  to  hold  the  defendant  to  bail  in 
usual  orden.  ^^  action  not  bailable  f  to  show  cause  of  action,  or  why  the 
defendant  should  not  be  discharged  on  common  bail,  or  the 
bail  be  mitigated  ;^  to  furnish  a  bill  of  particulars,  (or  a  further 
bill  if  the  first  be  insufficient,)  or  to  show  cause  f  to  deposit 
with  the  clerk,  or  to  deliver  sworn  copies  of  papers  and  docu- 
ments requisite  to  enable  a  party  to  maintain  or  defend  an 
action  f  to  attend  the  examination  of  a  witness  to  be  era- 
mined  de  bene  esse  f  that  a  commission  issue  to  take  the  ex- 
amination of  witnesses  residing  out  of  the  state  ;^  to  enlarge 
the  time  to  declare,  plead,  reply,  be.,'  or  to  prepare  a  case, 
bill  of  exceptions,  special  verdict,  or  demurrer  to  .evidence  ;^^ 
to  allow  writs  of  habeas  corpus  and  certiorari  to  remove  a 
cause  ;^^  to  show  cause  why  the  defendant  should  not  be  dis- 
charged on  supersedeas,  for  not  being  declared  against,  or 
charged  in  execution  in  due  time;^^  and  to  stay  proceedings 
whenever  this  becomes  requisite  in  the  course  of  the  cause. 

For  particular  information  with  respect  to  these  orders, 
reference  must  be  had  to  those  parts  of  the  work  which  treat  of 
the  subjects  to  which  they  immediately  relate.     It  is  the  prac- 
tice for  the  attorney  to  draw  up  the  order,  and  it  is  signed  by 
the  judge. 

ff 

'  Ante,  Vol.  1.  p.  379. 380.  •  Ante,  Vol.  1.  p.  438. 

^  lb.  p.  386  to  388.  ^^  See  Rule  39. 

See  post,  chapter  7.  ^^  See  post,  *'  Of  reznoval   of 

Ante,  Vol.  1.  p.  486  to  489.  causes,  &c." 
Ante,  Vol.  1.  p.  492.  "  R.  St.  P.  3.  Ch.  6.  T.  1.  s.  22, 

R.  St.  P.  3.  Ch.  7.  T.  3.  s.  12.  23.  Vol.  2.  p.  360.  lb.  Ch.  8.  T.  17. 

Vol.  2.  p.  393.  et  vide  post,    '<  Of  s.  36,  37.  Vol.  2.  p.  556,  557.  and 

motions  for  a  commission,  &c.  see  ante,  Vol.  1.  p.  432.  and  post. 
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With  respect  to  orders  to  stay  proceedings,  it  is  provided  Ofden  to 
by  a  rule  of  the  supreme  court,  that  "whenever  a  stay  of  pro-«^<*^' 
oeedings  may  be  necessary  in  order  to  make  a  special  motiQQ» 
a  justice  of  this  court,  circuit  judge,  or  a  supreme  court  com- 
iiiissioBer,  may  grant  an  order  for  that  purpose ;  and  service 
of  such  order,  with  copies  of  the  affidavits  on  which  it  is 
gnmed,  shall  operate  as  a^stay  of  proceedings  until  the  order 
of  die  court ;  but  the  proceedings  shall  not  be  stayed  for  a 
kmger  time  than  to  enable  the  party  to  make  his  motion,  ac- 
eoiding  to  the  practice  of  the  court,  and  if  made,  until  the  de- 
ara  of  the  court  thelreon."^^ 

An  order  to  stay  proceedings  is  inoperative  unless  accom-muatba  ar- 
puued  or  preceded  by  notice  of  the  intended  motion."  On  nori-  j'  ^^^^^ 
eDomerated  motions,  the  order  stays  proceedings  only  during  ™°^®°: 
the  term  for  which  the  notice  is  given  ;  but  as  either  party  may 
Dodce  and  bring  an  enumerated  motion,'^  it  seems  that  in  such 
cut  the  |H'Ocee<Hn^  are  stayed  until  the  motion  is  decided, 
or  the  order  vacated.^* 

An  order  to  stay  proceedings  against  a  party  does  not  ^o  not  op- 
operate  to  extend  a  rule  to  plead  or  answer  entered  against  ^«^'»j^J<> 
Um ;  but  after  the  expiration  of  the  order,  his  default  may 
be  entered  in  the  same  manner  as  if  the  order  had  not  been 
mide.'^  *         i 

A  judge  may  vacate  his  own  order  ;^^  but  after  application 
br  an  order  to  a  judge,  whether  the  order  has  been  granted 
or  refused,  it  is  irregular  to  make  any  subsequent  application 
to  any  other  judge  or  officer,  in  reference  to  the  same  matter, 
audio  the  same  stage  of  the  proceedings.^' 


"  Rule  56.  "  7  Cowen.  Rep.  510. 

"  5  Cowen.  Rep.  438. 1  CaineS'  ^'  3  Caines'  Rep.  106. 

Bcp.  505.  ^*  Ante,  Vol.  1.  p.  164.  6  Taunt. 

"  Rale48.  850. 

^  1  Caines'  Rep.  506.  n.  a.    3 
Caiaes'  Rep.  151.  Rule  58. 

Vol.  II.  7 
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nlBt*b?flm      ^^  ^^  ^  general  rule  where  a  single  judge  is  authorized  to 

judge.'^      grant  an  order,  that  application  should  be  made  to  a  judge  at 

diambersy  in  the  first  instance,  and  not  to  the  court.^     But 

l^ulto^    if  a  judge  refuse  an  order,  or  either  party  is  dissatisfied  with 

court.         ^i,^  order  made,  the   party  aggrieved  may  appeal  to  the 

court«^^     An  appeal  to  the  court  from  the  decision  of  a  judge 

in  giving  or  refusing  an  order,  must  be  brought  on  by  motion 

founded  on  notice  and  affidavit,  as  in  other  cases*^ 

^J^<Jj^-       After  the  court  has  made  an  order  in  reference  to  a  matter,  • 

der^ofwut.  ^^^^  Order  cannot  be  suspended  or  in  any  manner  afii^ted  by 

an  order  made  by  a  judge  or  supreme  court  commissioner 


zi 


Effeet  of  or-'  An  order,  as  long  as  it  remains  unvacated,  is  as  binding  as 
any  act  of  the  court ;  nor  need  it  be  entered  and  made  a  rule 
of  court,  unless  it  be  necessary  to  enforce  it  by  attachment;^ 
caaaotbo  and  if  a  judge's  order  be  improvidently  made  or  not  in  due 
nuiuty.  form,  it  cannot  be  treated  as  a  nullity ;  but  it  is  eflectual  for 
the  purpose  for  which  it  was  granted,  until  revoked  or  altered 
by  the  judge,  or  set  aside  on  motion.^ 

How  served.  A.  judge's  order  must  be  served  by  delivering  a  copy  of  it, 
it  not  being  sufficient  merely  to  serve  a  notice  f^  and,  if  it  be 
intended  to  bring  the  party  into  contempt,  by  showing  the  ori- 
ginal order  at  the  same  time.^ 


^  3  Caines'  Rep.  83.  «  1  Taunt.  47.  Bur.  Rep.  2571. 

^  1  Johns.  Gas.  245.  4  Cowen.  ^  2  Cowen.  Rep.  463. 3  Cowen. 

Rep.  589.  Rep.  73.  1  Chit.  Rep.  724. 

»  1  Dunlap.  Pract.  306.  ^  2  Johns.  Rep.  104. 

"  Ante,  Vol.  1.  p.  164. 1  Johns.  '^  3  Johns.  Rep.  20.  7  Cowen. 

Gas.  396.  20  Johns.  Rep.  124*  Rep.  148. 
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SECTION  II. 


COMMON  BULE8  AND  BULBS  BY  CONSENT. 

Common  rules,  which  are  rules  of  course,  without  special  i>efi««A. 
cane  being  shown,  and  rules  by  consent,  may  be  entered  gene- 
nOjr,  either  in  term  or  in  vacation,  in  a  book  in  the  clerk's 
office,  which  is  provided  by  him  for  that  purpose*^     In  enters 
iof  the  rule,  the  day  on  which  it  is  entered  should  be  noted ; 
and  the  party  may  enter  such  rule  as  he  may  conceive  himself  j^'JJf^  ^ 
entitled  to,  of  course,  but  at  his  peril ;  so  that  if,  for  any  rea-  ^^' 
son,  he  was  not  entitled  to  such  rule,  the  court  will  order  it  to 
be  vacated.^ 

Of  common  rules,  the  most  ordinary  are,  the  rule  that  the  some  or  tbe 
dieriff  return  a  writ;^  the  rule  to  put  in  special  bail  f^  rules  ry  eooBicrn- 
for  a  default  which. are  entered  in  various  cases;  the  rule 
to  plead  ;^  to  declare;^  to  reply,  rejoin,  tacf*  to  join  in  de- 
mnrrer  f^  to  amend  the  declaration,^  plea,''  or  other  plead- 
ing^ the  rules  for  interlocutory  judgment,  and  for  judgment 
final,  after  default,^  or  upon  demurrer,^  or  upon  confession;^ 
the  rule  that  the  clerk  assess  the  damages,  or  that  a  writ  of 
ioqinry  issue  ;;^  the  rule  for  judgment  nisi  after  verdict  ;^  and 


"  Role  64.  ^  Ante,  Vol.  1.  p.  429. 

*  Ibid.  '^  lb.  p.  443. 

'^  Ante,  Vol.  2.  p.  00.  »  lb.  p.  443,  4. 

'  lb.  p.  00.  »  lb.  p.  626. 

^  Ante,  Vol.  1.  p.  431.  *•  Post,  Chapter  "eleven. 

^  lb.  p.  648.  «  Ante,  Vol.  1.  p.  611, 612. 616. 

^  lb.  p.  443.  "  lb.  p.  626.  629. 

"^  tb.  p.  445.  «  lb.  p.  664. 
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the  rule  that  the  defendant  be  at  liberty  to  pay  money  into 
court.^* 

Raiet,  four       All  rules  not  specially  provided  for  by  rule  of  court  or  by 

dayi. 


law,  are  rules  of  four  days.^ 

Rales  by  Rules  bv  couscut  are  a  species  of  common  rules,  and  are 

entered  on  reading  and  filing  the  consent.  It  »  provided  by 
rule,  that  "  no  private  agreement  or  consent  between  the  par- 
ties or  their  attomies,  in  respect  to  the  proceedings  in  a  cause, 
shall  be  binding,  unless  the  same  shall  have  been  reduced  to 
the  form  of  a  rule  by  consent,  and  entered  accordingly  in  the 
book  of  common  rules ;  or  unless  the  evidence  thereof  shall  be 

muTte^^  in  writing,  subscribed  by  the  party  or  his  attorney^  against 

vrriunr.      whom  the  same  shall  be  alleged."^ 

This  rale  is  usually  strictly  enforped  by  the  court  f^  and  it 
has  been  held  that  a  verbal  agreement  between  the  parlies,  or 
their  counsel  not  to  bring  on  the  cause  to  trial,  was  no  ob- 
jection to  the  defendant's  moving  for  judgment  as  in  case  of 
nonsuit^ 

aoiM  MMi-     In  one  case  it  was  contended,  that  the  rule,  thomrii  in  terms 

ly  Mmliin,  ^^ 

on '^dStdf  "  embracing  the  parties  as  well  as  their /attornies,  should  yet  be 
attomies.  confined  to  the  practitioners  of  the  court  only ;  for,  that  though 
ignorance  of  the  law  of  the  land  is  no  excuse,  every  man  being 
supposed  to  be  acquainted  with  it,  yet  that  this  presumption  of 
knowledge  did  not  extend  to  the  private  rules  of  the  court,  of 
which  the  officers  of  the  court  only  were  to  be  supposed  con- 
usant :  a  majority  of  the  court,  however,  were  of  a  difikrent 
opinion,  and  it  was  held  that  the  rule  was  equally  binding  up- 
on the  parties  as  upon  their  attornies.^ 


^  Post,  Chapter  8.  Rep.  145.  7  Johns.  Rep.  S20.  Sed 

«>  Rule  65.  vide  3  Gaines'  Rep.  131. 

«•  Rule  63.  «•  3  Gaines'  Rep.  129.  1  Johns. 

«''  1  Gaines'  Rep.  147.  513.    2  Rep.  607. 

Gunes'  Rep.  95.   3  Gaines'  Rep.  ^  3  Gaines'  Rep.  129. 
129.  1  Johns.  Rep.  507.  3  Johns. 
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It  most  be  observed  that  there  is  a  distinction  between  a  puitinetion 

between 

waiver  and  an  agreement;  thus,  service  of  a  paper  necessary  Jj^^^^^j^j^ 
loan  order,  or  any  formal  requisite  of  service,  may  be  waived 
by  paroL^  But  it  seems  that  though  a  parol  agreement  is 
idimtted,  and  its  being  merely  verbal  is  not  urged  against  it, 
jret  the  court  will  not  give  it  effect  unless  the  party  expressly 
waive  the  objection,  or  consent  to  the  application  that  is 

The  copy  of  a  rule  certified  by  the  clerk,  is  evidence  of  the  oerttsed 

*  •'  ''  cMy  of  nile 

nde  without  further  proof ;^  but  the  allegations  in  a  rule  of  «^'^^*o<^- 
coot  are  not  proof  of  the  facts  aDeged.'^ 

A  nde  is  not  a  matter  of  record,  nor  has  it  the  effect  of  ^^  J^"  "* 
record;  amd  therefore,  on  the  issue  of  nul  tiel  record,  if  a  re-  '^' 
cord  be  produced,  the  opposite  party  cannot  avoid  it,  by  show- 
ing a  rule  on  the  minutes  of  the  court  vacating  the  judgment.^ 


SECTION  m. 


OF  AFFIDAVrrS. 


AiSdavits  and  oaths  in  all  cases  in  which  they  are  autborited  ^^  ^^ 
or  required  by  law,  may  be  taken  and  administered  in  the  safne 
Moner  as  oaths  tak^n  in  open  court.^    What  officers  and 
penoQS  are  authorized  to  take  affidavits,  has  been  stated  in  a 
prevkms  part  of  this  work*^ 


*•  8  Cowen.  Rep.  119.  •*  9  Johns.  Rep.  287. 

*  3  Cainea*  Rq>.  181.  »*  R.  St.  P.  3.  Ch.  7.  T.  8.  s.  90. 

"  I  Camp.  102.  11  Johna.  Rep.  Vol.  2.  p.  406.   See  ante,  V<d.  1. 

m.  p.  528. 

*•  6  TMmt.  19.  ■•  Ante,  Vol.  1,  p.  168. 
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AiBdayits 

taken 

abroad. 


Where  a  statute  requires  that  a  certain  affidavit  shall  be 
made,  without  saying  before  whom,  it  may  be  taken  before  any 
magistrate  or  officer  having  power  to  administer  an  oath." 

Cannot  be        If  the  officer  before  whom  the  affidavit  is  taken  is  also  the 

taken  by  at- 
torney,      attorney  in  the  cause,  it  will  not  be  suffered  to  be  read;"  but 

the  rule  does  not  extend  to  the  counsel  in  the  cause  f^  nor  to 
an  attorney  who  is  partner  of  the  attorney  on  record  f*  nor,  it 
seems,  to  a  clerk  of  the  attorney  in  the  cause,  the  clerk  being 
a  commissioner.^^ 

The  court  will  in  general  allow  affidavits  taken  abroad  to 
be  read  in  all  collateral  matters  arising  in  the  progress  of  a 
cause,  as  on  a  motion  for  a  commission,  &c.^  In  what  man- 
ner affidavits  taken  in  other  states,  and  in  foreign  countries, 
must  be  authenticated  to  entitle  them  to  be  read  here,  has  al- 
ready been  considered.® 
Affldavitaon     All  affidavits  read  ita  court,  in  support  of,  or  to  oppose  a 

motion  inuat 

be  filed.  motiou,  either  enumerated  or  non-enumerated,  and  whether 
the  motion  be  granted  or  denied,  must  be  filed  with  the  clerk ; 
and  they  then  become  records  of  the  court,  and  cannot  be 
taken  off  the  file.^  If  this  be  omitted,  the  court  wiU  order  it 
to  be  done  u|K>n  an  informal  suggestion,  without  any  notice : 
nor  can  the  defendant  object  that  the  affidavit  is  sought  to 
be  filed  with  a  view  to  prosecute  him  for  perjury .^ 


"  9  Cowen.  Rep.  194. 

^  12  Johns.  Rep.  340.  5  Taunt. 
89. 

~  15  Johns.  Rep.  531. 

~  17  Johns.  Rep.  2. 

^  8  Tenn  Rep.  638. 

^  2  Johns.  Rep.  373.  13  Johns. 
Rep.  423.  and  see  ante,  Vol.  1.  p. 
380. 

•=  Ante,  Vol.  1.  p.  481.  R.  St. 
P.  3.  Ch.  7.  T.  3.  B.  25.  Vol.  2.  p. 
396.    It  will  be  Seen  by  reference 


to  the  decisions  cited  in  the  pre- 
ceding note,  that  it  has  been  the 
practice  of  the  court  to  allow  affi- 
davits to  be  read  which  had  been 
taken  before  consuls  and  other 
public  agenU,  &c. ;  but  this  does 
not  seem  admissible  under  the  le- 
vised  statutes.  See  section  above 
cited. 

«  2  Wils.  371.  5  Cowen.  Rep. 
13. 

•'  5  Cowen.  Rep.  13. 
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EtUiiUng  of  affidavits.']     All  affidavits  should  regularly  Title  or 
be  entitled  in  the  court  where  they  are  made  or  intended  to>*^/^'^^ 

•^  parties. 

be  used  f^  and  the  title  should  likewise  contain,  besides  the 
name  o(  the  court,  the  christian  and  surnames  of  all  the  par- 
ties,*' and  the  character  in  which. they  sue  or  are  sued.^ 
But  thoufrh  the  character  in  which  a  party  sues  or  is  sued,  ciumcter  in 

^  r       ^  » which  par- 

be  not  stated,  yet  if  the  parties  are  correctly  named,  and  the  JJ^JJJi^*" 

b«fy  of  the  paper  shows  its  applicability  and  its  object,  this  it 
seems  is  sufficient.® 

Affidavits  and  other  papers  on  the  part  of  the  defendant 
ahooU  not  be  entitled  A  (the  plaintiff)  versus  B  (the  defend- 
aor);  but  the  order  of  the  names  should  be  reversed,  and  the 
caase  entitled  B  ad  sectam  (at  the  suit  of)  A:  and  an  error  in 
this  respect  is  a  fatal  objection  to  a  motion,  unless  some  of  the 
accon^Minying  papers  are  properly  entitled,  so  that  the  mistake 
can  be  rectified.'® 

The  same  rules  in  general  prevail  with  respect  to  entitling  ^5?"* 
nodces,  pleadings,  and  all  other  papers ;  and  it  is  a  ruling 
priociple,  that  if  the  party  served  be  not  misled,  or  the  papers 
be  not  such  as  may  evidently  mislead,  a  mere  clerical  mispri- 
son, shall  not  prejudice.''^  And  in  case  of  an  afiidavit,  the 
cooTt  will  further  inquire  whether  the  defect  be  of  such 
a  nature,  that  if  false,  an  indictment  for  peijury  will  lie ;  and 
thereforeif  wrongly  entitled,  it  cannot,  in  many  cases,  be  read, 
ahhoogh  the  cause  be  righdy  described  in  the  body.'^  Where 


*  1  Tidd.  Prect.  296.  planation,  is  fatal.    3  Taunt,  ib.  1 

^  2  Salk.  461.    2  Teim  Rep.  Chit.  Rep.  728.  note. 

644.  7Tenn  Rep.  454.   8  Taunt.  ^  5  Cowen.  Rep.  287. 

6<7.  1  Chit.  Rep.  727,  728. ;  the  '^'^  1  Caines'  Rep.l  12.944.  Quere, 

mitiab  of  Christian  names  are  per-  whether  in  an  affidavit  an  error  of 

ha|w  mfficient.  2  Bos.  &  Pul.  466.  this  kind  is  not  always  fatal  ?  and 

"  3^  Taunt.'  377.     And  it  lias  see  2  Cowen.  Rep.  509. 

^een  held,  that  an  ambiguity  in  the  '^  3  Caines'  Rep.  133.  4  Cowen. 

'itie,  such  as  styling  the  plaintiff  Rep.  51. 

-asBgnee,"   without   saying    of  ''^  2  Cowen.  Rep,  509. 

'i^^hom,  or  giving  any  further  ex- 
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an  affidavit  was  entitled  in  two  ways,  one  right  and  the  other 
wrong,  so  that  it  appeared  as  if  there  were  two  causes,  but  the 
affidavit  proceeded  to  speak  of  the  cause  in  the  singular,  it  was 
held  that  this  was  sufficient.^ 

Where  there  are  several  defendants  in  one  suit,  who  appear 
by  different  attornies,  and  sever  in  their  pleas,  although  the 
plaintiff  must  serve  separate  notices  on  the  respective  attornies, 
yet  the  papers  ought  to  be  entitled  with  the  names  of  all  the  de- 
fendants.^^ 

Mtrriace  of      Where  a  feme  sole  is  sued,  and  marries  pending  the  suit, 

defendant,    this  uccd  uot  bc  uoticcd  in  the  subsequent  proceedings,  but 

nouced.       affidavits,  notices,  be.,  should  be  according  to  the  original  title 

of  the  cause.^^    If  they  treat  of  the  husband  as  a  party,  they 

are  defective ;  but  if  the  marriage  is  mentioned  in  the  titk 

merely  as  descriptive  of  the  feme,  this  is  immaterial.'^* 

pbmis  muit  I^  "^^y  ^  proper  to  remark  here,  that  in  engrossing,  enti- 
writtfiS!!^  tling,  and  endorsing  papers,  care  should  be  taken  to  transcribe 
them  in  a  fair  and  legible  hand ;  since,  if  from  any  carelessness 
in  this  respect,  the  opposite  attorney  is  misled,  the  party  by 
whose  fault  it  has  been  occasioned  will  be  made  to  suffer  the 
consequences  of  his  own  negligence.  Thus  where  the  initial 
letter  of  an  attorney's  name  in  a  notice  of  retainer,  was  so 
carelessly  written,  that  the  plaintiff's  attorney  mistook  it,  and 
in  consequence  thereof,  put  up  a  notice  to  plead  in  the  clerk's 
office  instead  of  serving  the  declaration  and  notice  on  the  defend- 


^  2  Cowen.  Rep.  661.  was  held,  that  his  papers  might  be 

"^^  1  Gaines'  Rep.  10.     In  the  entitled  in  a  suit  of  the  plaintiff 

common  pleas  in  JSngland,  where  against  himself  alone.  6  Taunt.  5. 

the  pUintiff  joined  several  defend-  S.  C.    1  Marsh.  108.  sed  vide  1 

ants  in  an  unbailable  suit,  upon  ap-  Chit.  Rep.  727,  8.  a. 

plication  before  declaration,  by  one  "  2  Cowen.  Rep.  681 . 

upon  whom  the  writ  had  been  irre-  ''^  Ibid. 

fularly  served  to  set  it  aside,  it 
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ant^s  agent)  the  court  refused  to  set  aside  the  default  which 
had  beeo  sabaequently  entered,  there  being  no  affidavit  of 
moits." 

Wkm  affidavit  should  not  he  efUitied,  and  how  ^iUed  in  where  there 
f»iicdar  caiesJ]    Where  there  is  no  suit  pending,  but  the  v^iag!' 
affidavit  is  to  be  used  as  the  foundation  of  a  writ,  it  should  not 
be  entitled  in  any  cause.''*    Thus  it  is  a  settled  rule  of  prac* 
ticeb  the  Ikiglish  courts,  that  on  a  motion  for  an  information^ 
or  b  an  affidavit  to  hold  to  bail,  the  affidavit  must  not  be  en« 
ddd,  and  if  entitled  cannot  be  read.'''    The  reason  assigned 
IB,  Ibit  as  there  is  at  the  time  no  such  cause  pending  in  the 
coort,  an  indictment  for  perfury  could  not  be  sustained.^  And 
» this  court  has  refused  to  grant  a  mandamus  to  a  court  of  if«h««ia. 
eommoii  pleas,  to  compel  them  to  give  judgment  in  a  cause, 
hecaose  the  affidavits  on  which  it  was  moved  for,  were  entitled 
ifl  the  smt  m  the  court  below.'^ 

It  is  oo  the  same  principle,  as  we  have  already  observed, 
that  the  court  will  not  allow  an  affidavit  to  be  read  which  is 
imprfMierly  entitled  in  a  suit  which  has  no  existence.^    And  Rate  itrietMr 

*  with  respect 

thn  drcnmstance  makes  the  rule,  with  respect  to  entitling  affi-  ^^^^^ 
davits,  stricter  than  when  applied  to  notices  and  othctr  papers ;  v^v«^ 
for  the  court  are  to  consider  not  only  whether  the  opposite  party 
may  have  been  misled,  but  whether,  if  the  deponent  swear 
wisely,  an  indictment  for  perjury  will  lie.  But  where  the  affi- 
davit, though  defective,  is  such  that  an  indictment  would  lie 
Q|XMi  it,  and  from  the  accompanying  papers  its  applicabili^ 
and  the  nature  and  object  of  the  application  are  evident,  the 
court  will  suffer  it  to  be  read  notwithstanding  such  defect.^ 


^2  Wendell.  Rep.  254.  Pol.  36.227.   2  Cowen.  Rep.  500. 

'^  2  Cowen.  Bep.  500.    An  affi-  "^  2  Johns.  Rep.  872.  12  Johns. 

Ml  fcr  a  certiorari  to  a  justice's  Rep.  461.  n.  a.  6  Term  Rep.  640. 

comt  may  be  entitled  in  the  caose  **  2  Johns.  Rep.  S71. 

in  the  court  below,  but  not  in  the  ^  Ante,  p..55.  2  Cowen.  Rtp. 

caose  in  this  court.  2Cowen.Rep.  500. 

^'  *»  5  Cowen.  Rep.  287. 
^  7Tenn  Bep.  450.  1  Bos.  & 

Vol.  II.  8 
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^tfonto^     Affidavits  in  support  of,  or  in  answer  to,  a  modon  for  setting 
uide  swud,  ^gj j^  ^^  award,  need  not  be  entitled  f^  and  when  a  submission 
to  an  award  is  made  a  rule  of  court  under  the  statute,  there 
being  no  action,  the  affidavits  on  which  to  apply  for  an  attach- 
ment for  disobeying  the  award  need  not  be  entitled  f^  bat 
p     after  a  rule  nisi  for  an  attachment,  the  affidavits  in  answer 
must  be  entitled  in  the  name  of  the  people.^ 
On  motion!      Jq  motions  for  an  attachment  founded  on  matters  arisiniF 

for  an  At-  ^ 

^>ciun«Bt-  in  the  progress  of  a  suit,  as  against  the  sheriff  for  not  retnm- 
ing  the  writ,  be,  the  affidavits  and  proceedings  prior  to  the 
attachment,  including  the  rule  for  the  attachment,  must -be  en- 
titled in  the  ^original  suit ;  but  all  subsequent  proceedings 
should  be  in  the  name  of  the  people.*^ 

BaUbond  On  moviug  to  set  aside  proceedings  in  a  bail  bond  suit,  the 
affidavits  must  be  entitled  in  that  and  not  in  the  original  suit;^ 
but  the  court  allowed  affidavits  entitled  in  the  original  suit  to 
.  be  read,  where  they  were  accompanied  with  an  order  to  stay 
proceedings  and  notice  of  a  motion,  entitled  in  the  bail  bond 
suit,  and  showing  the  real  object  of  the  application."^ 

Where  the  defendant  had  been  taken  on  an  errbneons  ca. 
sa.,  and  brought  an  action  of  false  imprisonment,  and  the 
plaintiff  afterwards  moved  to  amend  the  ca.  sa«,  it  was  held 
that  the  papers  might  be  entitled  in  the  suit  for  false  impri- 
sonment**^ 

General  form^  fyc.  of  affidiwUs.']  In  point  of  form,  affida- 
vits begin  with  stating  the  names,  places  of  abode,  and  osnally 
also  additions  of  the  persons  by  whom  they  are  made ;  thongh 
this  perhaps  is  not  requisite.^®^     The  affidavits  should  contain 


*«  5  East.  Rep.  21.  435.  624.  2  Bos.  &.  Pd.  517.  n.  a. 

*>  12  East.  Rep.  166.  n.  a.  12  East.  Rep.  165. 

^  12  Johns.  Rep.  461.  n.  a.    3  **  Ante,  p.  21. 1  Boe.&PnL  887. 

Term  Rep.  601.   5  East.  Rep.  21.  ^  5  Cowen.  Rep.  287. 

n.  a.  M  3  Gaines'  Rep.  96. 

^  12  Johns.  Rep.  460.  9  Johns.  .  ^^  In  the  king's  bench  it  is  a 

Rep.  160.    5  Johns.  Rep.  235.    3  rule  that  the  addition  of  every  per- 

Term  Rep.  133.  253.  7  Term  Rep.  son  making  an  affidavit  shall  bs 
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a  full  statement  of  the  circumstances  necessary  to  support  the 
a{q|)Iication,  explicitly  and  with  certainty ;  and  this  is  important, 
as  the  court  will  never  hear  counter  affidavits  in  support  of  a 
motion*'^     But  they  should  not  be  unnecessarily  long ;  and  ^  J^^^iJ2»ri- 
it  be  evident  thatthey  are  spun  out  for  the  purpose  of  increas-  ^  ^^' 
ing  costs,  the  court  will  direct  a  deduction  to  be  made  in  the   ^r-: 
taxation.'' 

Clerical  errors,  and  mistakes  in  spelling,  are  not  considered 
t  snfficient  ground  for  rejecting  an  affidavit  when  the  mean* 
iog  is  dear.'' 

Where  a  deponent  swears  to  any  fact  as  within  his  own 
ksoirledge,  he  must  swear  directly  and  positively.'^ 

Whenever  an  affidavit  is  made  by  any  other  than  the  per- 
son by  whom  it  should  in  writing  be  made,  it  should  contdn  a 
fisflieient  excuse  for  the  omission.'^ 


Jurai,  mbicriptionj  fyc]  The  affidavit  is  usually  sub- 
scribed by  the  deponent ;  but  if  it  begins  with  the  name  of  the 
person  making  it,  and  appears  to  have  been  duly  sworn  be- 
fore a  proper  magistrate,  this  is  sufficient.®*  The  jurat  con- 
tains the  day  of  the  month,  the  year,  and  the  name  of  the  offi- 
cer before  whom  the  affidavit  is  taken.''   The  juraw  of  affida-  how  aigaed 

.     •         by  officer. 

▼its  taken  before  judges  of  the  common  pleas,  or  commission- 
ers, nrast  be  signed  by  them,  with  the  addition  of  their  official 
descriptions ;  judges  of  the  common  pleas  to  style  themselves 
tach,  and  commissioners  to  specify  that  they  are  so :"  but  no 


iBNited  therein.  Reg.  R.  M.  15 
Cw.  2.  K.  B.  See  appendix.  There 
ii  DO  eoch  role  in  the  common 
pku.  Tidd.  499.  It  is  believed 
tkt  our  practice  is  not  so  strict 
in  Urn  respect  as  that  of  the  court 
cfkiog's  bench. 

"  See  post. 

■■2  Wendell.  Rep.  256. 

"  1  Chit.  Rep.  562.  et  vide  3 
Ciines'  Rep.  133. 


»«  2Arch.  ]fract.318. 
•«  2  Wendel.  Rep.  283.  et  pas- 
sim. 
M  3  Johns.  Rep.  540.  3  Caines' 

Rep.  190. 

^  In  the  English  courts  the  jurat 

must  likewise  state  the  pkce  where 
the  affidavit  is  sworn.    2Archb, 
Pract.  320. 
••  3  Caines'  Rep.  128» 
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addition  18  reqaisite  to  the  signature  of  a  judge  of  this 
court.** 
What  raqoi-     CoDies  of  affidavits,  on  which  a  special  motion  is  made,  arast 

■ite  In  00-  •  ,  - 

be  served  on  the  opposite  party  ;*^  but  the  copies  need  not 
contain  the  signature  of  the  deponent,  nor  the  jurat,^  unless  the 
(;  jurat  be  an  essential  part  of  the  affidavit,  in  wluch  case  it  asust 
be  given.* 


m^otSS^  *  ComUr  iffifUmii.']  Counter  affidavits  to  oppose  a  mo- 
tion may  be  read,  in  all  cases  in  which  they  are  admissible,  at 
ihough  <?opies  have  not  been  served  f  though  they  tend  to  im- 
peach the  character  of  the  witnesses  of  the  opposite  party  ;^ 
nor  is  there  any  difference  in  this  respect  between  enumeraled 
and  nonHjnumerated  motions.'  But  counter  affidavits  are  in- 
admissible where  a  motion  is  made  to  aet  aside  an  inquest  or 
default  on  the  ground  of  merits,  as  to  the  question  of  merits  f 
for  this  would  be  trying  the  cause  on  affidavits  s  but  not  as  to 
a  collateral  fact,  as  the  sufficiency  of  an  excuse  for  not  ^vi^g 
earlier  noticed 

iTiMSon^^^  Supplementary  or  counter  affidavits  can  never  be  read 
in  support  of  a  motion,  unkss  copies  have  been  served 
on  the  opposite  party,^®^  either  to  substantiate  the  ground 
of  the  motion,  or  to  contradict  a  collateral  and  indq)endent 
fact,^  or  even  in  support  of  the  cfedibility  of  witnesses  where 
character  has  been  impeached,^  There  was  formerly  an  ex* 
ccption  to  this  rule  m  cases  where  the  affidavits  not  served 


~  1  Donlap.  Pract  318. 
><^  1  Johns.  Gas.  SO.  S.  C  Cede- 
man,  09. 
1  2Jolm8.Rep.  47d. 

>  2  Wendell.  Rep.  283. 
^  ColesMA,  115. 

*  2  Gaines'  Rep.  260. 

>  5  GQwen.  Rap.  21* 

"^  2WendeU.  Rep.  286. 1  Johns. 
Rep.  313.  aJohns.  R^.  Ul.  2 
Gaines'  Risp.  30. 


''  dJ<An8.Rep.248. 

^'1  2Gowen.Rep.520.3Cainea' 
Rep.  125.  2  Gaines'  Rep.  258.  n. 
261.  n.  1  Gaines'  Rep.  172.  2 
Johns.  Gss.  105.  Goleman.  115. 

'»  1  Gaines'  Rep.  172. 2Gainee' 
Rep.  258.  n.  3  Gaines'  Rep,  126. 

^^  2  Gowen.  Rep.  52Q.  coatni 
1  Gaines'  Rep.  173.  n.  a.  2  Gaines' 
Rep.  261.  n,  3  Gaines'  Rep.  125. 
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cootained  matter  of  excuse  for  not  noticing  the  motion  for  an 
earlier  day  ;*  but  it  is  now  required  that  the  excuse  in  such 
case  shall  be  contained  in  the  affidavits  served.' 

Cmries  of  supplemental  affidavits  in  support  of  a  motion  senrjee  of 
most  be  served  the  same  length  of  time  before  the  day  men-  ^•^'^^^'^ 
tkned  in  the  notice,  as  is  necessary  for  the  service  of  copies    '^' 
of  the  principal  affidavits.'^    An  excuse  for  not  serving  such 
aSdavits  at  an  earlier  day,  will  warrant  a  notice  for  a  subse- 
quent day  in  term,  but  not  a  short  notice." 

AfdavUt  cm  mcfUom^  Formerly  it  seems  the  court  had  oo«peiiiiii 
00  power  to  compel  a  person  to  make  an  affidavit  where  a 
nodoQ  was  pending  before  them.^  But  it  is  now  provided  by 
statole,  that  *'  when  ihere  shall  be  a  motion  or  other  proceed- 
iag,  in  the  supreme  court,  in  which  it  shall  be  necessary  for 
either  party  to  have  the  deposition  of  any  witness  who  shall 
have  refused  voluntarily  to  make  his  deposition,  the  court  may 
£rect  a  commission  to  be  issued  to  one  or  more  persons,  in- 
habitants of  the  county  in  which  such  witness  resides,  to  take 
Us  testimony."'*'  It  is  further  provided,  that  *'  such  witness 
may  be  subpoenaed  to  attend  and  testify  before  such  commis- 
skmers,  in  the  same  manner  as  before  referees,  and  with  the 
Gke  efisct ;  and  obedience  to  such  subpoenas  shall  be  enforced 
is  die  same  manner."'* 


^m^m^» 


*  5Coweii.  Bep.  €28.  '*  TCowen.  Rep.  515. 

*  BiOa  6ft.  ^  R.  St.  P.  8.  Ch.8.  T.  IT.t. 
'*  eCowen.  Rep.  576.  24.  Vol.  2.  p.  551. 

''  Bnl  >'  Ibid.  s.  25. 
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SECTION  IV. 


OF  THE  TABIOVS  NOTICBS^   AND   OF  THE  8XSVICB   OF  NOTIOKS 

JLNJ>   OTHER   PAPERS. 

In  general,  applications  to  the  court  must  be  preceded  by 
nodce.  All  notices  must  be  in  writing  ;*^^  and  should  be  pro- 
perly entitled  in  the  same  manner  as  affidavits,  the  same  rules 
being  in  general  applicable.^^ 
How  liiMd.  The  notice  should  in  general  be  signed  by  the  attorney  on 
record  with  his  proper  name,^^  but  the  omission  of  his  addition 
as  attorney  for  the  plaintiff  or  defendant,  is  immaterial ;''  and 
a  mistake  in  this  respect,  not  calculated  to  mislead,  will  be  dis- 
regarded.^^ Where  the  attorney  in  the  cause  was  in  embar- 
rassed circumstances,  and  could  not  be  found,  a  notice  signed 
by  the  counsel,  for  the  attorney,  was  held  sufficient.^"^ 

The  notices  most  frequently  occurring  in  the  progress  of  a 
cause  are : 
EnuflMn-  Notice  of  appearance  or  retainer  by  an  attorney.'^  This 
umtiiioa-  should  be  given  before  the  defendant's  default  in  not  pleading, 
has  been  entered J^  But  if  given  at  any  stage  of  the  pro- 
ceedings, it  is  so  far  effectual  that  all  subsequent  papers  and 
notices  must  be  served  on  the  attorney,  or  party  defending  in 
person,  as  the  case  may  be. 

Notice  to  appoint  another  attorney,  in  case  of  death,  remo- 
val, or  suspension,  of  the  former  attorney.^    This  must  be 


»"  Rule  10.  "  3  Cainee'  Rep.  127. 

»"  See  ante,  Sect.  3.  "  Ante,  Vol.  1.  p.  307. 

"  3  Caines'  Rep.  127.  >'  See  Rde  10. 

»  2  Caines'  Rep.  256.  ^  Ante,  Vol.  1.  p,  197. 
'*  3  Gaines'  Rep.  140. 
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given  thirty  days  before  the  party  giving  notice  can  take  any 
steps  in  the  ac^n. 

Notioe  of  the  appointment  of  a  new  attorney  in  case  of  the 
deathi  Ccc,  of  the  former  attorney,  or  of  the  substitution  of  an- 
other attorney,  where  the  attorney  is  changed  by  consent.  This 
most  be  given  before  the  new  attorney  can  take  any  steps  in 
the  canse*^ 

Notice  of  mle  to  return  writ;^  a  notice  of  twenty  days. 
Where  a  rale  is  entered^  of  which  notice  must  be  given,  the  no- 
tice expresses  the  substance  of  the  rule,  and  the  time  is  calcu* 
ked  from  the  service  of  the  notice,  and  not  from  the  day  of 
entering  the  rule. 

Notice  of  rule  to  put  in  special  bail ;  likewise  a  notice  of 
tveoty  days.^ 

Notice  that  bail  has  been  put  in,  and  that  the  bail  piece  is 
on  file.  This  notice  must  be  given  within  twenty  days  from 
the  day  on  which  the  process  was  returnable.^ 

Notice  of  exception  to  bail.  This  must  be  given  within 
twenty  days  after  notice  of  bail  having  beeii  put  in.^ 

Notice  of  justification,  or  that  bail  have  been  added  and  will 
justify.  This  notice  must  be  given  within  eight  days  after 
notice  of  exception,  and  four  days  before  the  day  of  justifica- 
tioa.* 

Notice  that  security  for  costs  has  been  filed.^ 
Notice  of  rule  to  plead,  of  die  rule  to  reply,  and  of  all  rules 
to  answer  any  pleading.  These  are  notices  of  twenty  days ; 
hot  a  plea  in  abatement  must  be  served  within  four  days  after 
the  Qotice.^*^  If  the  opposite  psrty  demur,  the  demurrer  must 
be  served  within  the  time  allowed  to  plead,  reply,  or  akiswer.^^ 
Notice  of  rule  to  declare.  The  rule  is,  that  the  plaintiff  de- 
dare  before  the  end  of  the  next  succeeding  term;  and  the  rule 


*  Vol.1,  ib.  «  lb.  411, 412. 

■  Ante,  Vol.  2.  p.  00.  "  Post,  Ch.  5.  Sect.  3. 

»  Ante,  Vol.  3.  p.  00.  *"  Ib.  435. 443. 

«  Ante,  Vol,  1.  p.  399. 406.  »  Ib.  446. 

'*Ib.408. 
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may  be  entered  and  notice  g^ven  at  any  time  before  dedara^ 
tion." 

Notice  of  rale  to  join  in  demurrer.  In  general,  a  notioeof 
twenty  days.  But  the  rule  to  join  in  demurrer  on  a  plea  in 
abatement  is  a  rule  of  four  days  only,  and  the  terms  of  die 
notice  are  varied  accordingly.^ 

Notice  of  trial  or  inquest,  and  of  assessment  by  the  deik^ 
or  of  the  execution  of  a  writ  of  inquiry.  These  are  all  notioes 
of  fourteen  days ;  and  they  may  be  countermanded  by  a  notice 
of  six  days.^' 

Notice  of  attendance  before  clerk,  for  the  purpose  of  having 
a  special  jury  strack.     This  is  a  notice  of  eight  days.^ 

Notice  to  produce  writings,  or  that  parol  evidence  will  be 
given  of  their  contents.  No  exact  time  is  prescribed :  it  miat 
be  a  reasonable  notice  under  the  circumstances  of  the  case.^ 

Notices  of  all  motions  to  the  court,  whether  enumerated  or 
non-enumerated,  are  notices  of  right  days.  In  general*  the 
notices  mnst  be  served  eight  days  before  the  first  day  of  term* 
If  the  party  haVe  a  sufficient  excuse  tar  not  noticing  the  uhh 
&>n  for  the  first  day,  then  the  notice  most  be  served  eight  days 
before  the  day  for  which  the  motion  is  noticed.^ 

Notice  of  setding  case  and  amendments,  mnst  be  serred  fimr 
days  after  receiving  amendments,  and  not  less  than  four,  nor 
more  than  twenty  days,  before  time  for  settlement''^ 

Notice  that  certiorari  to  remove  cause  is  filed.  The  filing 
b  no  force  until  notice  is  given.^ 

All  other  notices,  not  specially  provided  for,  are  notioes  of 
firardays.^ 

How  lervfld, 

utfmSST-     ^^^  '^  attorney  is  employed,  all  notices  and  papers  mnst 
^  in  general  be  served  either  on  such  attorney  or  on  his  agent^ 


»  lb.  4a4. 647, 648.  »  Role  84.  et  vide  post,  Chapter 

^  Ante,  Vol.  1.  p.  446.  6.  Sect.  8. 

"»  lb.  p.  400, 460. 690. 633, 684.  ^  See  post,  eh.  14. 

«  Ante,  Vol.  1.  p.  477.  *»  Rale  66. 

»  lb.  p.  486, 486.  »  Rule  10. 

**  See  post. 
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£^tty  attomey  of  the  supreme  court  must  have  an  agent  iu  Agents. 
each  pboe  where  there  is  a  clerk's  office,  except  in  the  city  or 
town  where  such  attorney  keeps  his  office.^  There  are  clerks' 
olices  in  the  city  of  New  York,  in  the  city  of  Albany,  in  the 
viiiage  of  Utica,  and  in  the  village  of  Canandaigua/^    No 
person  can  be  appointed  an  agent  unless  be  is  an  attorney  of 
die  court,  or  a  deputy  clerk  in  the  clerk's  office/^    The  ap-Howappuiu* 
{MKotment  of  agents  must  be  in  writing,  signed  by  the  attomey, 
and  filed  in  the  clerk's  office  at  the  place  where  the  agent  re- 
ades ;  and  it  is  the  duty  of  each  clerk  to  keep  a  catalogue  of 
the  appointments  filed  in  his  office,  with  the  attom^es'  names 
al|pbbetically  arranged.^ 

Where  the  attomies  for  adverse  parties  do  not  reside  in  the  wberews- 
saae  eoonty,  or  within  forty  miles  of  each  other,  services  of  "^^^ 
papers  maybe  made  on  an  agent  i*^  the  distance  is  to  be  eom- 
poted  by  the  usually  travelled  road,  and  not  by  the  mail  route^ 
mdess  diis  be  also  the  usual  one.^  And  all  services  made  on 
agents,  during  any  term  of  the  court,  of  notices  or  papers  re*- 
iadog  to  business  to  be  transacted  in  court  at  such  term,  must 
lie  on  the  agent  residing  in  the  place  where  the  term  is  held.^ 
Bat  services  in  vacation,  of  notices  of  motions  to  be  heard  in 
term,  need  not  be  on  the  agent  residing  in  the  place  where 
the  court  is  to  sit  at  such  term/^ 

If  the  attorney  does  not  reside  at  the  place  where  service  i^  services 

"  *  where  tbere 

made,  and  has  no  agent  there,  service  may  be  made  by  affixing  ^  »>  m^^- 
the  notice  or  paper  in  the  office  of  the  clerk  at  such  place*     • 
Where  the  service  is  on  an  agent,  or  by  affixing  in  the  office 
for  want  of  an  ag^nt,  it  must  be  double  the  time  of  service 
which  would  be  requisite  if  the  service  was  on  the  attomey  in 
peiwm.^ 


"Baler       . 

**  7  Cowen.  Rep.  419. 

*  Ante,  Vol.  1.  p. 

ie». 

«  Rules. 

"»ule7. 

*^  8  Johns.  Rep.  300.  11  Johns. 

"Olid. 

Rep.  80. 

"Rules. 

^  RnleO. 

V0L.II. 

9 
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p^:!im^)Si^  Attornies  in  partnership,  who  conduct  their  bfuinesi  under 
their  partn«>ship  name,  should  appoint  a  joint  agent,  for  the 
agent  of  one  is  not  necessarily  the  agent  of  the  other;  thus, 
where  two  attornies  were  jointly  concerned  for  the  plaintiff, 
and  had  no  joint  agent  at  Utica,  though  each  of  them  had  a 
separate  agent  there,  it  was  held,  that  it  was  a  siliBcient  notice 
to  affix  the  paper  in  the  clerk's  office.^ 

In  general,  as  we  have  before  remarked,  where  an  attorney 

is  employed,  the  service  of  papers  must  be  upon  him  or  upon 

his  agent,  and  not  upon  the  party  f^  and  in  whaterer  stage  of 

the  cause  an  attorney  may  be  employed,  piqiers  in  relation  to 

Where  Ob     subseouent  proceedings  must  be  served  upon  him  f*  but  where 

bring  party   the  objcct  IS  to  bnug  a  puTty  mto  contempt  for  disobeying 

viS**'1^   any  rule  or  order  of  court,  the  service  must  be  on  such  party 

^^'  personally,  unless  otherwise  specially  ordered  by  thexourt.^ 

t^crvicc  oil  Where  a  parly  who  is  also  an  attorney  of  the  court,  prose- 
prosecuting,  cutes  OT  defends  in  person,  notices  and  other  pa{^rs  must  be 
'^on.  served  upon  him  in  the  same  manner  as  if  he  had  appeared  as 

the  attorney  of  another,  although  he  may  have  given  no  no- 
tice of  appearance.^  But  where  the  proceeding  is  by  hiH- 
the  bill  must  be  personally  served.^ 

on  peiBon  Where  a  party,  other  than  an  attorney,  prosecutes  or  de- 
aitomey  feuds  in  pcrson,  the  service  of  papers  may  be  on  such  par^ 
Ac.,  In  per-  personally  or  by  putting  the  same  into  the  post  office,  diiect- 
ed  to  him  at  his  place  of  residence.^  And  no  service  of  no- 
tices or  papers,  in  the  ordinary  proceedings  in  a  case  is  re- 
quisite, where  the  defendant  has  not  given  nodoe  of  appear- 
once  or  of  retainer,*'  except  where  the  defendant  is  rcturnc*! 


'<"  11  Johnff.  Rep.  195.  ^^  Ibid. 

**  2  Johns.  Caa.  121.  "  Rule  12.     ' 

-'3  Coleman,  56.  ^  The  language  of  the  rule  «» 

^  Rule  10.  <  who  has  not  appeared.' 
^  Rule  10.  Vide  ante,  Vol.  1.  p. 
188. 
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iiapijfOBed  lor  want  of  bail,  in  which  case  a  copy  of  the  de- 
daratioa  aod  notice  of  the  rule  to  plead,  must  be  ddivered  to 
him  or  to  the  sheriff  or  jailer,  io  whose  custody  he  may  be; 
aod  where  an  exception  is  entered  to  bail  and  no  notice  of  re- 
tainer of  an  attorney  to  de^nd  is  given,  notice  of  such  excep- 
doaaiut  be  delivered  to  the  sheriff  or  one  of  his  deputies.^ 

It  18  a  general  rule  that  to  make  the  service  of  a  paper  good,  ^t  i^  » 
it  anst  he  shown  that  every  thing  has  been  done  to  bring  it 
home  to  the  party .^  Service  upon  the  attorney  himself  may, 
HttOBS,  be  Blade  in  any  place  and  at  any  time  ;^  and  it  is 
provided  by  rule,  that  "  notices  and  papers  may  be  served  on 
SI  attorney  during  hb  absence  from  his  office,  by  leaving  the 
sane  with  his  derk  in  his  c^ce,  or  with  a  person  having 
chaige  thereof;  or  where  no  person  is  to  be  found  in  the  of- 
fice, by  leaving  the  same  between  the  hours  of  six  in  the  mom- 
bg  and  nine  in  the  evening,  in  some  suitable  and  conspicu- 
oas  place  io  «udi  office ;  or  if  the  office  be  not  open,  so  as  to 
admit  of  service  therein,^^  then  by  leaving  the  same  at  the  at- 
torney's residence  with  some  person  of  suitable  age  and  dis- 
cietioo."« 

It  seems  that  «€trvice  on  a  clerk  while  in  the  office  is  suffi- 
deot,  (nnkaa  incompatible  with  the  t»in5  of  the  above  rule,) 
whetherihe  attorney  be  .there  qjr.not*^  The  service  of  a  notice 
as  late  as  ten  o'clock  at  night  has  been  lield  sufficient,  where 
the  service  was  on  a  clerk  in  the  office  ;^  but  it  is  evident  from 
the  terms  of  the  rule  above  cited)  that  it  would  be  otherwise 
if  there  were  no  other  person  in  the  office.^ 


"  Rule  12.  £t  vide  ante,  Vol.  1.  vice  may  be  made  by  putting  paper 

p.  492. 406.  under  the  door.  And  see  2  CaineF' 

"  1  Johns.  Gas.  136.  Rep.  384.  2  Wend.  Rep.  626. 

*  Gaines'  Pract.  21.  1  Dunkp.        "  Rule  11. 
Pnuit.  320.  *^  .1  Cow^n.  Rep.  215. 

"  Quere,  whether  under  this       ^  8  Johns.  Rep.  360. 
nrie,  if  the  office  be  locked,  ecr-       •'  Et  vide  2  Wend.  Rep.  24(>. 
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2e  wldved*^  TIic  scrvicc  of  a  paper,  or  any  foimal  requisite  of  service, 
may  be  Waived  by  parol;  there  being  a  distinction  in  this  re- 
spect between  a  waiver  and  an  agreement.^ 

^niee^ ^  ^^  ^^^  affidavit  of  service  must  state  particularly  the  manner 
in  which  the  service  was  made,  so  that  the  court 'may  judge 
whether  it  was  sufficient*  Thus,  an  affidavit  of  service  on 
the  attorney's  clerk,  or  some  person  belonging  to  the  office, 
roust  state  that  he  was  at  the  time  in  the  office,^  and  must 
show  a  relation  between  the  person  served  and  the  attorney  ^ 
but  the  name  of  the  clerk  need  not  be  stated.^  And  where 
the  service  has  been  by  leaving  the  paper  in  the  office,  the  alS- 
davit  must  state  that  there  was  no  one  in  the  office.''^ 

Jud«e*f  or-       To  bring  a  party  into  contempt  for  disobeying  a  judge's 


den. 


order,  the  original  order  must  be  shown  at  the  same  time  the 
copy  IS  served,"^^  but  in  other  cases,  service  of  a  copy  is  suffi- 
cient without  showing  the  original.''^ 

No  nodce  which  is  to  be  the  foundation  of  a  rule  can  be 
served  on  a  Sunday,'^ 

Noticcior  All  questions  for  argument,  and  all  motions,  must  be 
and  modons.  brought  before  the  court  on  a  notice  for  the  purpose,  and  if 
the  opposite  party  do  not  appear  to  oppose,  the  party  making 
the  motion  is  entitled  to  the  rule  or  judgment  moved  for,  on 
proof  of  due  service  of  the  notice  and  papers  required  to  be 
served  by  him  J^ 
Fartv  con-       lu  all  applications  to  the  court,  a  partv  is  confined  to  the 

fined  toob-  .^j.!.  .  •  r       ^ 

jecti  gpeci-    objects  Specified  m  ms  notice ;  thus,  where  the  notice  was  to  set 

fled. 

aside  an  execution,  the  court  would  not  extend  it  so  as  to  al* 


^  8  Cowen.   Rep.   119.  See       ^3  Johns.  Rep.  19.    3  Term 

Role  63.  Rep.  351. 

•»  2  Johns.  Cas.  117.  '^  7  Cowen  Rep.  148. 

^  1  Johns.  Cas.  244.  1  Caines*       *"  20  Johns.  Rep.  140.  et  vide 

R«P.  848.  8  Term  Rep.  86.  3  Eaat.  Rep.  166. 

"v  2  Caines'  Rep.  102.  '^  Rule  46. 

"^  2  Cames'  Rep.  05. 
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low  the  party  to  move  to  set  aside  the  judgment.'''^    Hence,  it 
isittDal  and  proper,  whenever  it  may  be  doubtful  what  relief  the 
party  is  entitled  to,  after  a  statement  of  the  particular  objects 
cf  the  application,  to  add  a  general  clause,  '*  or  for  such  other 
or  further  order  as  the  court  may  think  meet  to  grant  in  the  pre- 
BBscs."™    The  notice  need  not  specify  the  place  where  the  JSSol? 
Dodoo  will  be  made,  but  it  is  sufficient  to  designate  the  term;  i^*^ 
the  places  where  the  different  terms  are  held  being  a  matter 
oTpablic  notorie^.''^     And  notice  for  the  next  term,  generally, 
vitfaoat  adding  the  month,  is  good ;  and  if  by  mistake  a  wrong 
tennbe  designated,  as  October  term,  when  the  next  term  is 
Fehraaiy,  if  this  be  so  worded  as  not  to  mislead,  it  may  be  re- 
jected as  surplnsageT' 
Motions,  whether  enumerated  or  non  enumerated,'''  must  Eight  daya 

notice. 

be  noticed  for  the  first  day  of  term,  by  a  notice  of  at  least  eight 
days  f^  but  if  a  regular  notice  of  eight  days  be  given  for  the 
term  generally,  this  includes  the  first  day,  and  is  sufficient.*^ 
And  though  notice  must  be  given  for  a  particular  day,  yet  it 
does  not  follow  that  the  motion  can  only  be  heard  on  that  day ; 
and  Ae  words  **  or  as  soon  thereafter  as  counsel  can  be 
heard,**  usnaOy  inserted  in  notices,  are  unnecessary.^ 
Notices  of  non-enumerated  motions  must  be  accompanied  NoiMiiQBie- 

'^  rated  mo- 

vidi  copies  of  the  affidavits  and  papers  on  which  such  motions  ^^°'* 
are  founded.^ 
Enomerated  motions  may  be  noticed  and  broucrht  on  by  Eomnen- 

.       •  ®  "^  ted  modoni. 

cidier  party,  and  when  the  notice  is  given  by  the  party  whose 
doty  it  is  to  ftimish  the  case,  demurrer  books,  error  books,  or 
other  papers  on  which  the  motion  is  founded,  the  notice  must 
be  accompanied  with  copies  of  such  papers.^ 


°  1  Caises'  Rep.  152.  *•  Rule  48. 66.    " 

'  1  I>imlap.  Ptact  819. 1  Cow-  "  1  Cowen.  Rep.  280. 

CB-  Bflp.  135^  n.  «  1  Johns.  Rep.  143. 

"2Ctiiiei'Rep.l0i.  •»,Rule56. 

^  4  Cowen.  Rep.  51.  •«  Rule  48. 
oee  post. 
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A  motioiiy  though  on  the  calendar,  must  be  noticed  for  the 
particular  term  at  which  it  is  intended  to  be  made  $  and  a  no- 
tice of  a  motion  for  a  particular  tenn,  and  that  if  not  thea 
made  it  will  be  continued  on  the  calendar  from  term  to  tenn 
until  it  shall  be  made,  is  insufficient.^ 

£ze«M 

n<K ftfr taft*     Notices  of  uou-enumerated  motions,  may  sometimes  be 
^^^'  given  for  a  later  day  in  term ;  but  in  such  case  some  sufficient 

What  will  be  ^^^^  OAUst  be  shown  and  conteuned  in  the  affidavits  served*^ 
^fflifenr'    for  not  giving  notice  for  the  first  day."^    Misapprehension  of 
«.xcuiK!.       ^  ^^  ^^  ignorance  of  a  late  decision,  will  in  general  be  con- 
sidered a  sufficient  excuse  ;^  but  ignorance  of  the  rule  of  court 
requiring  eight  days'  notice,  will  not  be  received  as  an  excuse 
for  not  giving  sufficient  notice.^     Forgetting  the  commence- 
ment of  the  term  has  been  allowed  as  an  excuse.^   And  where, 
from  misapprehension,  the  attorney  was  not  prepared  with  suf- 
ficient affidavits  to  support  the  motion,  the  court  allowed  him 
to  give  new  notice  and  make  the  s^pUcation  on  another  day 
Howobjae-  iu  the  Same  term.*^ 

The  party  who  objects  to  the  notice  that  it  was  not  given 
for  the  first  day  of  term,  must  appear  afid  state  tlie  objection 
at  the  time  when  the  motion  is  brought  on,  or  he  will  be  deem- 
ed to  have  waived  the  objection.^  Counter  affidavits  may 
be  read  as  to  the  sufficiency  of  the  excuse  for  not  pving  ear- 
lier notice.^  Notice  of  a  motion  to  be  made  to  the  court  is 
not  of  itself  a  stay  of  proceediogs,  but  for  this  purpose  a 
judge's  order  is  requisite.^ 

Calculation  , 

of  time.  The  time  required  for  the  service  of  a  notice  is  to  be  cal- 

culated by  excluding  from  the  computation  the  day  on  which 


»'  5  Cowen.  Rep.  23.  *^  a  Caines'  Rep.  102. 

^  Fonnerly  this  was  sot  re-  ^^  3  Johns.  Rep.  243. 245. 

quired.  See  5  Cowen.  Rep.  423.  '^  Coleman,  89. 

"^  Role  55.  <»  3  Johns.  Rep.  248. 

••  1  Caines'  Rep.  150.  2  Gaines'  ••  2  Caines'  Rep.  179.  et  vide 

Rep.  110.  Role  58. 

''^  2  Wend.  Rep.  28ft. 


» 
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the  service  is  made,  and  including  the  day  on  which  the  notice 
apires;  bat  where  the  last  day  is  a  Sunday,  the  party  has  the 
next  day  to  comply  with  the  exigency  of  the  notice.^®^  How  eon- 

The  contents  of  a  notice  may  be  proved  by  the  production 
of  a  copy  sworn  to  as  a  true  copy,  or  if  no  copy  has  been 
kept,  by  an  affidavit  of  its  contents."^ 


«  Kale  62. 

*  dCaines'  Rep.  174.  13  John.  Rep.  470.  9  Johns.  Rep.  196. 


CHAPTER  V. 


OF  SPECIAL  KOnONS  AND  RULES, 


SECTION  I. 


OF  THE  DIFFBSEirr  KIinM  OF  XOTIONSy  ASD  OF  lOtllfOniO  ON  Alil^ 

AB017INO  THE  SAKE. 

Special  motioiiB,  so  called  to  disdnguisfa  them  from  conw 
mon  motions,  upon  which  conmion  rules  are  entered,  are  those 
motions  in  which  an  actual  application  to  the  court  is  requi- 
site. They  must,  as  we  have  already  observed,  be  brought 
before  the  court  on  a  notice  for  the  purpose,  and  if  the  oppo- 
dte  party  do  not  appear  to  oppose,  the  party  making  the  mo- 
tion is  entitled  to  the  rule  or  judgment  moved  for,  on  proof  of 
due  service  of  the  notice  and  papers  required  to  be  served  by 
him.^ 


finamttnted     Kiuds  ofmotioiu.']    Spedal  motions  are  divided  into  enu- 

cmuntnted.  merated  and  non-enumerated  motions.    The  former  are  so 

called  because  they  are  entered  and  numbered  or  enumerated 

upon  the  calendar  or  docket  of  the  court,  and  are  regularly  to 


>  Rule  40. 
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be  beard  accordiDg  to  the  order  of  that  enumeration ;  where- 
as the  other  species  of  motions  are  not  entered  on  the  calen^ 
dar,  and  are  brought. on  without  regard  to  priority. 

Eonmerated  motions  are. 

Motions  in  arrest  of  judgment; 

Motions  arising  on  special  verdict,  bill  of  exceptions,  case  ^^^ 
mcnred  at  the  trial,  case  agreed  between  the  parties  without  «>'^>'°"'^^> 
trial,  demurrer  to  evidence  or  pleadings,  writ  of  error  or  writ 
IB  the  nature  of  a  writ  of  error,  comprehending  the  writ  of 
■aadamos;  and, 

AB  motions  to  set  aside  a  nonsuit,  verdict,  inquisition,  or 
ftfoit,  odierwise  than  for  irregularity  exclusively.' 

NcNhemmierated  motions  include  all  other  questions  snb^  TOo^nne^ 
mitted  to  the  court.*  ''^- 

EimmeraUd  motions.']  The  party  noticing  an  enumerated  ^1^^ 
Bolios,^*^  nnist,  before  the  Tuesday  next  preceding  the  term, 
fk  in  the  dark's  office,  at  the  place  where  the  court  is  to  be 
bildi  a  note  of  issue,  containing  the  title  of  the  cause,  die 
More  of  die  modon,  die  date  when  the  quesdon  arose,  to- 
ptber  with  the  names  of  the  attomiea  on  record,  of  die  re- 
spective parties;  othermse  the  modon  cannot  be  entered  on 
tkeakndsar/ 

Jn  cases  of  qiecial  verdict,  cfemurrer  to  evidence,  biU  of  ^^^J^ 
exoqpdeiis,  case  reserved  at  the  trial,  and  modon  to  set  aside £^,^4^ 
a  Qoosnit  or  verdict,  the  quesdon  is  deemed  to  have  arisen  on  ^^  ^'^'^ 
im  day  when  the  verdict  in  the  cause  was  taken,  or  the  nonsuit 
was  granted.  In  cases  of  denmrrer  to  pleadings,  or  writ  of  error, 
or  writ  in  the  nature  of  a  writ  of  error,  the  da^  when  the  join- 
der m  demurrer,  or  joinder  in  error,  was  received  by  the  par- 
ty demurring,  or  having  assigned  the  errors ;  and  in  cases  of 
Fetnm  to  any  such  writ,  and  no  joinder  of  error  on  the  record, 


'  Role  47.  '*'  As  to  notice,  se^  ante,  p. 

'Ibid.  eStoTl. 

«  Rule  49. 

Vol.  II.  10 
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or  in  cases  of  motion  to  set  aside  inquisition  or  report,  the 
day  when  the  writ  with  the  return,  or  when  the  inquisition  or 
report  was  filed.^ 
S^^SSS!  ^^^^  *e  notes  of  issue  furnished  by  the  parties  or  their  at- 
tomiesy  it  is  the  duty  of  the  clerk,  as  early  as  the  Friday  pre- 
ceding the  term,  to  make  up  the  calendar  of  enumerated 
motions,  according  to  their  respective  dates ;  placing  causes 
of  the  same  date,  on  thp  ralpndsir  in  the  order  jn  which  the 
notes  of  issue  were  received  by  him.®  Where  there  are  several 
issues  in  law  joined  at  different  times,  in  the  same  cause,  its 
order  on  the  calendar  is  determined  by  the  date  of  the  first 
issued  Where  a  cause  duly  entered  on  the  calendar,  has  not 
been  brought  on,  it  will  not  be  entered  on  the  calendar  of  the 
next  term  as  a  matter  of  course ;  but  a  new  note  of  issue  must 
be  filed.' 

Praforenes  Iq  the  hearing  of  enumerated  motions,  a  preference  is  in 
certain  cases  given  by  statute.  To  entitie  a  cause  to  this 
preference,  the  action  must  be  against  a  corporation,  and 
must  have  been  commenced  by  summons  in  the  manner  we 
have  already  noticed  ;^  and  it  must  be  founded  upon  a  note  or 
other  evidence  of  debt  for  the  payment  of  money  absolutely  on 
demand,  or  at  any  particular  time.^®  In  such  case  it  is  pro- 
vided by  statute,  that  *^  every  issue  of  fact  joined  in  such 
cause,  shall  have  a  preference  at  the  court  at  which  it  shaU  be 
lioticed  for  trial,  to  all  other  causes ;  and  every  case  made, 
special  verdict  rendered,  bill  of  exceptions  and  demurrer  to 
evidence  taken  on  such  trial,  and  every  issue  of  law  joined  on 
the  pleadings  in  such  suit,  shall  have  a  preference  in  the  ar- 


^  Rule  50.  is  necessary  (under  the  terms  of 

*  Rule  51.  the  revised  act)  to  entitle  the  cause 
'^  3  Cowen.  Rep.  16.  to  a  preference,  that  it  should  be 

*  1  Caines'  Rep.  466.  founded  on  a  note,  &c.,  as  stated 
"  Ante,  Vol.  1.  p.  355.  in  the  text.  And  see  Laws,  1825, 
"  R.  St.  P.  3.  Ch.  8.  T.  4.  Vol.  »p.  449.  s.  4.  and  6  Cowen.  Rep. 

2.  p.  458.  459.    Quere,  whether  it  41. 
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gument  thereofi   in   any   court  where  the    same    may  be 
pleading."" 

Motions  in  arrest  of  judgment,  and  motions  to  bring  on  the  Preference 
argument  of  a  demurrer  or  bill  of  exceptions  as  frivolous,  are»»* 
beard  next  after  cases  to  which  a  preference  by  statute  ;  but 
it  18  provided,  that ''  no  such  motion  shall  be  allowed  in  the 
case  of  a  bill  of  exceptions,  if  the  party  excepting  shall,  at  any 
time  before  the  commencement  of  the  term  at  which  the  same 
is  noticed  for  argument,  obtain  and  serve  on  the  opposite 
party,  a  certificate  of  the  judge  who  tried  the  cause,  that  there 
is  probable  cause  to  stay  the  proceedings."^^ 

Causes  not  entitled  to  a  preference,  are  heard  accordinir  toCauseenot 

,  "        entitled  to 

their  standing  on  the  calendar,  if  the  party  entitled  to  bring  Ff^^'^^^ 
them  on  be  ready ;  ptherwise  they  are  not  called  again  until 
the  others  are  disposed  of.^^ 

The  party  bringing  on  the  argument,  must  at  the  opening  ^^y^^^ 
thereof^  furnish  each  of  the  justices  with  a  copy  of  the  case,  JJ^SJJjJJi^. 
InD  of  exceptions,  error  book,  or  other  papers,  on  which  the 
motion  is  founded.^^  A  note  of  the  points  or  questions,  in- 
tended to  be  made  by  the  respective  parties,  must  at  the  same 
time  be  furnished  to  the  opposite  party,  and  the  reporter,  and 
also  to  each  of  the  justices  ;^^  and  unless  this  be  done,  the 
court  wlU  not  suffer  the  argument  to  be  brought  on.^^  And 
thoa^  a  single  question  be  reserved  by  the  judge  at  nisi 
prim,  yet  as  that  may  give  rise  to  various  and  distinct  points 
of  argument,  a  note  of  the  points  must  be  delivered  as  in 
odier  cases.^'' 

The  names  of  the  attomies  on  record  of  the  respective  par- Namee  of  at- 

>  *  *         torniei  must 

ties  must  be  written  on  all  cases  and  other  papers  furnished  totwonpapen. 


"R.8t.ib.p.459.fl.ll.  "Ibid. 

"  Rule  52.  "  2  Caines*  Rep.  878. 

"  Role  58.  "  3  Johns.  Rep.  542. 
"  Kale  54. 
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the  court ;  and  diis  rule  applies  to  all  motioasy  whether  enu- 
merated or  non-enumerated." 

HdMrMiiir  Either  party  may,  ai  we  have  ahready  observedy  give  nodce 
of  bringing  on  the  argument  of  a  cause,  without' waiting  for 
a  default  on  the  other  side  $  and  the  only  mode  in  which  to 
procure  the  denial  or  dismissal  of  an  enumorated  modon 
where  there  is  an  order  to  stay  proceedings,  is  to  notice 
it  for  argument  and  bring  it  to  a  hearing."  If  the  cases  are 
not  ready  to  be  delivered  to  the  judges,  by  the  party  whose 
right  it  is  to  make  up  the  casesi  when  the  cause  is  moved  by 
the  opposite  party,  he  is  entided  to  judgment  by  default* 
On  the  other  hand,  the  party  making  the  motion,  if  the  op- 
posite party  do  not  appear  to  of^se,  is  entitled  to  the  rule  or 
judgment  moved  for,  on  proof  of  the  due  service  of  the  notice 
and  papers  required  to  be  served  by  him.^* 


Motion  10         Whenever  a  case  demurrer  or  special  verdict  is  duly  noticed 

Aril 
tnm 
4ar. 


trom^S^  for  argument,  if  either  {Mirty  intend  to  object  to  the  cause 


coming  on  to  argument,  on  the  ground  that  a  copy  of  the  case 
has  not  been  served,  or  for  any  other  reason,  he  must  give  no- 
tice, as  in  non-enumerated  motions,  of  an  application  to  the 
court  to  deny  the  motion  sought  by  the  case,  or  to  strike  the 
cause  off  the  calendar,  or  for  such  other  rule  as  he  may  be 
entitled  to  by  the  neglect;  but  when  the  cause  is  calkd,  the 
court  will  not  listen  to  any  application  of  this  nature.^ 

siiiRiiiMion      Where  the  parties,  by  consent,  submit  the  cause  to  the  court 
i^jconM^u  ^i^^^g^^^^  ^  ^  ^  pointtshottW  be  delivered  to 

the  judges  in  court;  and  it  is  proper  to  endorse  upon  them, 


i«  Rule  61.  "  Rule  46.  et  yid6  3  Caines' 

**  7  Cowen.  Rep.  414. 8  Caines'  Rep.  181. 

Rep.  151.  "  16  Johns.  Rep.  3.  6  Cewen. 

a»  1  Johns.  Rep.  816.  et  vide  8  Rep.  609.  et  vide  5  Cowen.  Rep. 

Johns.  Rep.  426.  n.  a.  Coleman,  22. 
129. 
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dutc  thqr  are  sobnitted  by  conflent:  but  where  the  counsel,  in 
open  court,  agree  to  submit  a  cause,  it  does  not  appear  to  be 
neceBsaiy  to  draw  up  or  sign  any  formal  consent*^ 

The  argument  is  opened  by  the  party  excepting  to  or  raov-  By  whatpw- 
ifigto  set  aside  any  proceeding,  as  the  party  moving  for  a  new  evened, 
trill,  or  in  arrest  of  judgment,  or  demurring,^  or  bringing  a 
writ  of  error.^  In  a  special  verdict,  the  counsel  fop  the  plain- 
tiff opens;  and  a  verdict  taken  for  the  plaintiff,  subject  to  the 
ojnikm  of  die  court  on  a  case  stated,  is  consid««d  so  far  in 
it  Mare  of  a  special  verdict,  that  the  counsel  for  the  plaintiff 
opmthe  argument.^ 

Oi^  one  counsel  is  heard  on  the  opening  of  the  cause;  the 
comMel  on  the  other  side,  not  exceeding  two  in  number,  then 
answer ;  and  the  counsel  who  opened,  or  some  other  on  the 
same  nde,  will  be  heard  in  reply. 

Where  there  are  concurrent  remedies,  by  either  of  wUch  wneneon- 
the  olject  sought  may  be  obtained,  the  party  wiH  be  conqpel-  ^S^"^- 
U  to  elect  between  them.    Thus,  where  a  special  verdict  is  ctoet. 
takm,  and  a  case  is  also  made,  the  par^  must  make  his  election 
to  proceed  on  one  or  fine  other,  and  wffl  not  be  allowed  to  ar- 
gas  both.'*    But  he  may  elect  to  argue  his  case,  and  after- 
wards have  it  placed  in  the  form  of  a  special  verdict ;  provided 
be  recpiested  this  liberty  at  the  trial,  or  there  has  been  a  stipu- 
htioQ  to  Am  eStdP    And  where  a  case  is  made  with  the  view 
sf  awviog  the  court  to  set  aside  a  verdict  as  against  evidence, 
tiie  court  cannot  compel  the  party  to  elect  between  the  case 
and  a  Ml  of  exceptions  which  has  been  signed  in  the  same 
taaie^  nor  en  a  case  be  made  with  a  stipulation  saving  to 
other  par^  the  right  to  turn  the  same  into  a  bill  of  excep- 
iioas.*    And  the  court  wiH .  not  compel  a  party  to  make  an  ^ 


^  lDvlap.Piraet.a89.  ^  1  Johns.  Rep.  192. 

**  3  Johni.  Eep.  431.  "  8 Cowen.  Rep.  125.  Riile37.40. 

*  1  DoBJap. Pnct. 388.  **  Ante,  Vol.  1.  p.532. 

^^  2  Johns.  Cas.  219.  »  lb.  Role  97. 
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election  between  a  bill  of  exceptions  and  a  demurrer  to  evi- 
dence.** 

Wben  If  sifter  the  argament  of  cause,  the  coort  are  equally  divided 

divftod.  in  opinion,  which  may  happen  where  one  of  the  three  judges 
has  not  heard  the  argument,  or  from  particular  reasons  declines 
giving  his  opinion,  judgment  is  rendered  in  support  of  the  pre- 
vious proceedings ;  as  on  demurrer  in  favour  of  the  pleading 
demurred  to,  on  a  writ  of  error  in  affirmance  of  the  judgment, 
and  after  verdict  in  favour  of  the  party  who  obtained  the  ver- 
dict.^^  But  the  court,  under  the  circumstances  of  the  case, 
may  think  proper  to  order  a  second  argument,  and  in  such 
case  a  stay  of  proceedings  will  be  granted  until  their  final  de- 
termination.^ 

Non-«iMime-      Nonrenumeroted  motions.']     It  is  provided  by  rule,  that 

rated,  and  ,  ■*  ... 

cominoBre-  <<motions  wiU  be  heard  in  open  court  in  criminal  cases,  on 

tonidiyi.  ^  ... 

calling  persons  bound  by  recognizance,  and  in  proceedings 
against  persons  brought  up  by  attachment,  on  the  first  Mon- 
day and  Thursday,  and  the  second  Friday  in  term,  which 
shaU  be  the  common  return  days,^  and  the  days  for  hearing 
non-enumerated  motions :  all  other  non-enumerated  motions 
are  to  be  submitted,  with  or  without  briefs,  as  the  'parties  may 
elect.'^ 

Since  the  adoption  of  the  revised  rules,  the  supreme 
court,  at  the  late  Slay  term,  have  established  the  following 
new  rules : 

"I.  It  is  ordered,  that  liereafter  the  following  motions  will 
be  heard  in  term  upon  the  regular  days  for  hearing  non-enu- 
merated motions: 

^'  1.  Motions  in  criminal  cases. 


^  5  Johns.  Rep.  12.  »  See  R.  St.  P.  3.  Ch.  1.  T.  3. 

»  2  Gaines'  Rep.  103. 1  Donlap.  s.  12.  Vol.  2.  p.  198. 

Pract.  829, 330.  ^  Rule  56. 
^  2  Caines'  Rep.  103. 
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^'2.  Motions  in  real  actions. 
"3.  Calling  persons  bound  by  recognizance. 
'^4.  Motions  in  proceedings  upon  attachment* 
"5.  Motions  to  correct  the  calendar. 

"U.  That  hereafter  two  terms  of  the  court  shall  be  held  in 
eadi  month,  except  as  hereafter  specified  for  the  purpose  of 
hearing  all  other  non-enumerated  motion :  such  terms  shall 
beheld  at  the  capitol  in  the  city  of  Albany,  on  the  Thursday 
succeeding  the  first  and  third  Tuesdays  in  each  month ;  except 
thai  DO  such  term  will  be  held  in  the  months  of  January,  May, 
and  Jaly.  In  the  month  of  October,  but  one  term  will  be  held, 
wtkh  will  be  on  Thursday  succeeding  the  first  Tuesday ;  and 
io  November  on  Thursday  succeeding  the  third  Tuesday. 

**III.  The  rules  and  practice  now  established  relative  to 
DOD-enamerated  business,  shall  continue  to  constitute  the  prac- 
tice of  this  court« 

"lY.  Motions  to  bring  on  arguments  upoilS  demurrers  and 
bilk  of  exceptions  out  of  their  order,  upon  the  calendar,  on 
the  ground  of  their  frivolousness,  shall  be  made  upon  the  open- 
ing of  the  court  on  any  day  during  the  first  week  of  the  calen- 
dar tenns  respectively,  and  not  afterwards." 

The  rule  is  the  same  with  respect  to  non-enumerated,  as  in 
emmierated  motions ;  that  if  the  opposite  party  do  not  appear 
to  oppose,  the  party  making  the  motion  is  entitled  to  the  rule 
moved  for,  on  proof  of  due  service  of  the  notice  and  papers 
which  he  is  required  to  serve.^     But  if  the  service  of  notice  J^«j^j^; 
be  insufficient,  the  court  will  deny  the  application,  though  J^y^^^J* 
unopposed.^     All  formal  objections  should  be  preliminary  ;^^p|^ 
and  where,  after  a  long  and  desultory  argument,  one  of  the  '^^^^^^y* 
tonnsel  took  an  objection  to  the  entitling  of  the  notice  of  mo- 


^  Rule  46.  =«  3  Caines'  Rep.  88. 
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tioD,  and  the  affidavit  on  which  it  was  founded,  the  court  said 
that  entering  into  the  argument  was  a  waiver  of  aU  ohjections 
against  its  coming  on.''  This  does  not,  however,  seem  to 
apply  to  cases  where  motions  are  submitted  on  written  briefs. 


to|SiS^^     The  court  will  not  grant  further  time  to  prepare  affidavits 
^^'^    in  opposition  to  a  motion,  unless  some  reason  is  shown  why 
the  affidavit  could  not  have  been  prepared ;  otherwise  die  pe- 
riod q€  sertice  ordered  by  the  rules  of  court  is  presumed  suf- 
ficient to  enable  the  party  to  be  ready  .^ 

op«iiiag  mo-     Where  a  rule  is  taken  by  default,  in  a  non-ennmerated  mo- 
tion, the  court  will  open  the  motion  of  course,  during  the 
same  term,  without  any  excuse  being  shown  for  the  previous 
default,  and  without  notice,  provided  the  counsel  who  took 
the  default  is  in  court  when  the  motion  is  made  to  open  the 
matter.^    But  if  the  counsel  who  to6k  the  rule  be  not  pre- 
sent, it  seems  requisite  that  it  should  appear  that  notice  of  the 
application  has  been  given,  and  that  cause  should  be  shown 
by  affidavit^    It  is  a  sufficient  excuse  that  the  distance  of  the 
attorney's  residence  prevented  him  from  being  in  rsadinesa  to 
oppose  the  motion  on  the  first  day.^^ 
S'l^SiSSt     ^  ^^  regularly  obtahied  in  the  absence  of  the  counsel  for 
gmvSbS   tiie  other  party,  will  not,  in  general,  be  vacated  at  a  subsequent 
kttiMaqiuiic  term  f^  but  a  rule  to  change  tiie  venue  taken  by  default  may 
be  opened  at  a  subsequent  term,  on  affidavits  excunng  the  de- 
fault^   Where  a  rule  taken  by  default  is  opened  on  excnaing 
the  default,  the  motion  must  be  heard,  as  to  the  party  who  took. 


^  3  Gaines'  Rep.  106.  of  course^  but  upon  sufficient  cause 

^  8  Gaines'  Rep.  127.  Aown.  TGowen.  Rep.  768.  Ther« 

*  1  Gowen.  Rep.  197. 2Gowen.  is  however  no  similar  pnvieioB  iz^ 

Rep.  508.  the  revised  roles.    And  see  Rote 

^  lb.  et  vide  1  Danlap.  Pract.  72. 

952.    In  October  tenn,  1827,  a  «>  1  Johns.  Gas.  242. 

rule  was  adopted,  that  no  defkult  ^^2  Johns.  Gas.  221. 

in  special  motions  should  be  opened  ^^^8  Gowen.  Rep.  135. 
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the  pakf  on  the  same  papers  upon  which  it  was  originally 
moved.^ 

Where  the  facts  upon  a  non-enumerated  motion  are  nume-  Attract  of 

*  ^  facts  rec<Hn* 

roos  and  complicated,  and  the  papers  prolix,  it  is  advisable,  to  mended. 
famish  the  court  with  an  abstract  of  the  facts;    otherwise  it 
may  happen  that  the  decision,  may  be  necessarily  delayed  until 
the  next  term.^ 

After  the  motion  has  been  made,  the  affidavits  on  both  sides  Amdaviu 

filed; 

vnst  be  filed  with  the  clerk.^     The  rule  is  either  drawn  up  ^*  ^*^, 

«  drawn  up ; 

fcythe  clerk,  or  by  the  counsel  for  the  party  obtaining  it,  and '^***'®' *^' 
oiered  by  the  clerk  in  his  minutes/^     If  the  clerk  made  a 
mistake  in  entering  the  rule,  the  court  will  order  it  to  be 
amended.^ 

A  rule  not  heing  a  matter  of  record,^  is  not  subject  to  re- 
viflOD  by  appeal  or  writ  of  error ;  nor  are  the  decidons  of  a 
court  upon  motion,  so  conclusive  as  to  prevent  the  same  court 
from  again  permitting  the  same  question  to  be  discussed.^^^ 

**  lUd.  use  in  the  progress  of  his  exami- 

^  5  Cowen.  Rep.  2d4.    The  re-  nation  as  cotinsel.    It  gives  the 

naiks  of  the  court  are  added  for  court   a   bird's-eye   view,  which 

tbe  purpose  of  showing  more  fully  they  can  very  readiiy  and  accu- 

their  wishes  in  this  respect :  '*  We  rately  fill  up  and  correct  from  the 

tale  this  occasion  to  suggest  to  body  of  the  papers,  while  it  will 

the  bar,  that  in  cases  of  this  cha-  not  in  general  add  much  to  the 

iicter  it  would  facilitate  and  ex-  labours  of  counsel." 

pedite  the  right  understanding  and  ^  5  Cowen.  Rep.  12.  Ante,  p. 

dednon  of  the  motion,  and  save  54. 

«  nmeh  labour,  if,  in  addition  to  *''  Caines'  Pract.  50.   1  Donlap. 

the  pomts  and  authorities,  counsel  Pract.  354. 

would  fimush  us  with  an  abstract  ^  1  Caines*  Rep.  7.    1  Tidd. 

of  the  &cts  of  the  case,  according  Pract.  512. 

to  their  understanding  of  them.  *'  As  to  the  nature  and  effect  of 

We  Biean  by  this,  such  a  sketch  a  rule,  see  ante,  p.  53. 

or  outline  as   every  *  gentleman  ^^  14  Johns.  Rep.  76. 

w^<dd  natanally  fonn  for  his  own 

Vol.  n.  I  j 


82  PRACTICE  IN  PERSONAL  ACTIONS. 

But  the  practice  of  the  court  does  not  permit  <|  second  appli- 
cation to  be  made  on  the  same  facts ;  but  there  must  be  addi- 
tional facts  to  warrant  another  motion.^ 

riSdic^nV^'  Many  motions  are  applications  to  the  equity  of  the  court,  in 
cases  where  the  court  of  chancery  has  concurrent  jurisdicdon; 
and  a  decision  of  a  court  of  law  upon  a  summary  application 
to  its  equity  is  not  such  a  res  judicata  as  to  preclude  the  court 
of  chancery  from  examining  the  question.^^ 

Spectto^  In  motions  to  set  aside  irregular  proceedings,  the  parly  who 
^'^''^  .  committed  the  irregularity  must  pay  the  costs ;  but  where  the 
application  is  to  set  aside  or  stay  some  regular  proceeding,  tb^ 
payment  of  costs  is  a  condition  annexed  to  the  relief  afforded  f^ 
and  the  power  of  imposing  costs  in  these  cases  does  not  de- 
pend upon  any  statute,  but  upon  the  equity  and  discretion  of 
the  court.^  And  so  where  a  party  b  allowed  to  amend  a 
procee4iQg,  it  ipust  be  on  payment  of  cost«.^ 
on  *o*diSon*  Where  a  rule  is  granted  on  payment  of  costs,  it  is  coudi- 
tional  and  of  no  effect,  unless  the  costs  are  paid ;  and  the  party 
who  is  to  pay  costs  must  seek  and  tender  them  to  the  other 
party,  otherwise  he  may  proceed  in  the  action  as  if  the  rule 
had  never  been  granted.^  But  the  party  is  not  bound  to^pay 
he  costs  unless  a  taxed  bill  is  presented  ;  and  after  an  offer  to 
pay  those  on  his  part,  it  is  the  duty  of  the  opposite  party  to 
have  them  taxed.^ 

Motion  de-  Wherever  a  motion  is  denied,  the  party  making  it  must  in 
general  pay  the  costs  of  opposing  f  and  a  rul^  drying  a 


'^'^  1  Dunlap.  Pract.  355.  8  Johns.  Rep.  353.    3  Made  & 

^^  14  Johns.  Rep.  63.  Selw.   454.   Rep.  temp.   H^w. 

^^  1  Johns.  Cob.  242. .  2  Johns.  314. 

Caa.  104.  "  8  Johns.  Rep.  352.  1  Johns. 

«  2  Johns.  Crs.  104.  Caa,  220. 396.  7  Cowen.  Rep.  421. 

'*  1  Johns.  Cas.  248.  1  Johns.  ^  2  Wend.  Rey.  293. 

Rep.  505.  1  Caines'  Rep.  153. 588.  "  1  Caines'  Rep.  113. 
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motion  carries  costoi  unless  the  contrary  be  expressed  in  the 
mk  f*  bat  to  bring  a  par^  into  coAtenhpt  for  non-payment  of 
costs,  the  rule  most  be  entered  eipressly  directing  him  to  pay 
thecosts.^ 

Where  a  motion  in  several  causes  is  resisted  oti  one  set  of 
papers,  there  can  be  but  one  bill  of  costs  taxed.^ 

Where  the  affidavits  on  which  a  motion  is  founded  are  load- 
ed with  iirelevant  matter,  manifestly  with  a  view  of  increasing 
tiie  costs  against  the  opposite  party,  the  court  will  not  require 
the  taxing  officer  to  dissect  the  affidavits,  to  determine  what  is 
potinent,  but  will  invariably  refuse  to  allow  any  costs  what- 
eier  of  the  motioni  though  it  be  successful.®^ 

If  a  party  neglect  to  apply  for  all  the  costs  to  which  he  is^^^*^^ 


apon  a  motion,  he  waives  those  for  which  he  does  not 
ask  and  cannot  at  a  subsequent  tend  make  them  the  ground 
of  a  second  application.^ 

A  party  who  has  received  notice  of  a  non-enumerated  mo*  cooti  of  at- 
two,  and  bag  attended  to  oppose  it,  is  entitled  to  the  costs  of 
hb  attendance,  if  die  motion  be  not  brought  on.^  For  this 
pmrpose  be  sfaovkl  move  the  court,  that  the  notice  be  dismiss- 
ed, and  that  be  be  allowed  the  costs  of  attendance ;  the  rule 
is  granted  of  course  on  die  suggestion  of  counsel,  and  on  read- 
ing the  title  of  the  cause  :^  but  this  does  not  apply  to  enume- 
ritcd  motions.^  As  costs  on  neither  side  are  allowed  on 
granting  or  refusing  a  rule  to  change  the  course,  the  court 
win  not,  in  sneh  case,  give  costs  for  attending  to  oppose. 

Motions  for  costff  for  not  bringing  on  motions  noticed  for 
the  first  week  in  term,  are  heard  on  Saturday  of  the  first  week ; 
and  m  other  cases  on  the  day  succeeding  that  for  which  the 


^  2Cowen.  Rep.  484.  ^  2  Caines'  Re]).  880. 

•  iCowen.  Rep.  2Sr.     .  "^  2  Wend.  Rep.  021. 

•  1  Wend.  Rep.  8B8.  •*  1  Dunlap.  Pract.  355. 

•  2 Wend.  Rep.  032.  sed  vide  2  «*  4  Cowen.  Rep.  157. 
Wend.  Rep,  255.  Ante,  p.  50. 
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notice  was  given.^^^  Where  costs  are  allowed  for  attending  to 
oppose,  the  party  must  see  to  the  entry  of  the  rule,  or  they 
will  not  be  subsequently  allowed.^ 

oiiisr  of  par-  Where  a  party,  before  iQOtion,  offers  to  comply  fully  with  the 
motion.  terms  of  the  order,  which  it  is  the  practice  of  the  court,  upon 
motion  in  like  cases  to  make,  and  also  pays  the  costs,  if  any, 
on  the  same  being  thereupon  taxed  and  demanded,  he  will  be 
entitled  to  costs  from  the  opposite  party,  if  the  motion  be  af- 
terwards made.^ 

When  the  object  of  a  special  motion,  of  which  notice  has 
been  given,  is  attained,  and  the  party  who  has  given  the 
notice  would  be  entitled  to  the  effect  of  his  motion,  if  made,  he 
will  not  be  subjected  to  costs,  though  he  countermands  his  no* 
tice,  and  omits  to  bring  on  the  modon.^^ 

Jom  ^  ^*^  ^°  ^'^  cases  where  a  motion  is  granted  on  payment  of  costs, 
or  on  the  performance  of  any  condition,^  or  where  the  order 
requires  such  payment  or  performance,  the  party  whose  duty 
it  is  to  comply  therewith,  has  twenty  days  for  that  purpose, 
unless  otherwise  directed  in  the  order.  And  where,  by  the 
terms  in  any  order,  an  act  is  directed  to  be  performed  instan- 
'ter,  it  must  be  understood  to  mean  within  twenty-four  hours.^ 

Party  may        It  is  provided  by  statute,  that ''  when  any  rule  or  order  of  a 

be  impriaon-  k  f  ^ 

ed  for  not  court  shall  havc  been  made  for  the  payment  of  costs,  or  any 
other  sum  of  money,  and  proof  by  affidavit  shall  be  made  of 
the  personal  demand  of  such  sum  of  money,  and  of  a  refusal 
to  pay  it,  the  court  may  issue  a  precept  to  commit  the  person 
so  disobeying  to  prison,  until  such  sum  and  the  costs  and  ex- 
penses of  the  proceeding,  be  paid."^^ 


"»  2  Wend.  Hep.  661.  fi22,  note.  ''•  Rule  60.  et  vide  7  Cowcn. 

••  1  Wend.  Rep.  283.  Rep.  421. 

«'  Rule  59.  et  vide  3  Cowen.  ^»  R.  St.  P.  3.  Ch.  8.  T.  13.  s.  4. 

Rep.  15.  Vol.  2.'  p.  585.  Post  Ch.  13.  et  vide 

«>  1  Wend.  Rep.  22.  2  Caines'  Rep.  93.  2  Johna.  Ca9. 

*®  This   is  contrary  to  former  114.  7  Cawen.  Rep.  470. 
practice.  See  7  Cowen.  Rep*.  421 . 
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The  demand  of  the  costs  must  be  made  by  a  person  having 
aotbority  to  receive  them,  and  a  copy  of  the  rule  served ;  and 
where  the  demaud  is  not  made  by  the  party  entitled  to  them, 
or  his  attorney,  such  authority  must  be  shown  to  the  party 
of  whom  they  are  demanded.^  But  it  is  not  necessary  to  de- 
fiver  a  certified  copy  of  the  rule,  nor  if  the  costs  are  demand- 
ed bjr  virtue  of  a  power  of  attorney,  is  it  requisite  that  a  copy 
of  the  power  should  be  served.''' 

The  court  will  not  hear,  on  a  non-enumerated  motion,  mat- 
ten  which  should  properly  be  brought  before  the  court  on  an 
auDerated  mofion,  as  questions  arising  on  the  trial  which  re- 
hteto  the  direction  of  the  judge,  and  the  like.''^ 


SECTION  II. 


OP  KOnOirS  to   set   ▲side   PHOCEBDINOS   for   IRRSOXTLARnT. 

An  irregularity,  as  we  have  already  had  occasion  to  re-  ^[^^^^^ 
nark,'  consists. in  the  want  of  adherence  to  some  prescribed 
rale  or  mode  of  proceeding,  either  in  omitting  to  do  what  is 
Mcessary  to  be  done,  or  in  doing  it  at  an  unseasonable  time, 
or  Hi  an  improper  manner.  Thus,  the  want  of  notice,  in  all 
cases  where  notice  is  required,  in  an  irregularity ;  as  notice  of 
the  role  to  plead,  declare,  or  reply,  or  notice  of  trial  or  in- 
fury ;  and  so  if  the  notice  be  not  given  in  due  time,  or  in  a 
proper  manner. 


^  1  CuneB'  Rep.  154.  B  Cowen.  ''^  3  Cowen.  Rep.  336.  6  Cowen. 

S«p.  as.  i  Bftc.  Abr.  286.  1  Price.  Rep.  48. 

«l.  »  Ante,  Vol.  1.  p.  365. 

^1  Wend.  Rep.  203. 
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Wherever  any  proceeding  is  irregular,  the  court,  on  motion, 
will  set  it  aside,  without  regard  to  merits.^ 


Motion  non- 
en  wnented. 


In  all  cases  where  the  object  of  a  motion  is  to  set  aside  some 
irregular  proceeding  of  the  opposite  party,  it  is  non-enumera- 
led ;  and  so  is  an  application  taset  aside  a  verdict  for  irregu- 
lar conduct  in  a  jury.'.  But  a  motion  to  set  aside  proceedings 
on  the  merits  of  the  case,  and  also  for  irregularity,  where  the 
former  is  the  subject  of  an  enumerated  motion,  must  be  brought 
ou  as  an  enumerated  motion/ 


Irregularity       ^^  general  an  irregularity  is  either  in  mesne  process,  or  the 
in  procMs.    proceedings  thereon  before  judgment,  or  in  the  judgment  or 
execution.^ 

If  there  be  any  irregularity  in  the  process,  the  defendant 
may,  as  we  have  already  seen,  move  to  set  aside  the  pro- 
ceedings, and  if  in  custody,  for  his  discharge  f  and  he  may  in 
like  manner  move  to  set  aside  the  proceedings  for  an  irregu- 
larity in  the  service  of  the  declaration  or  notice  of  trial  or  in- 
quiry, or  any  other  step  taken  by  the  plaintiff. 
Wtatnjndg-      A  judgment  by  default  is  irregular  when  the  defendant  has 
ftuitimgu-  not  been  served  with  process,  or  the  service  was  insufficient;'' 
or  when  no  declaration  has  been  regularly  filed  or  served,"  or 
where  the  default  has  been  entered  before  the  defendant's  ap- 
pearance, or  without  entering  a  rule  to  plead,  or  before  the 
time  for  pleading  has  expired,  or  after  a  plea  has  been  regu- 
larly filed  and  served** 
incKuiarity      Where  an  execution  is  irregular,  the  defendant  may  move 
'  to  set  it  aside,  and  that  he  be  discharged  out  of  custody,  ch: 
that  the  money  levied  may  be  restored  to  him.^^ 


'  3  Gaines'  Rep.  07.  "  Ante,  Vol.  1.  p.  966. 

"*  3  Gaines' Rep.  881.  Rule  47.       "^  3  Johns.  Rep.  257. 

^  1  Gaines'  Rep.  22.  4  Johns.        '  4  Taunt.  818. 
Rep.  183.  Rule  47.  »  1  Tidd.  Pnct.  502. 

'  1  Tidd.  Pract.  661.  'H  Taunt.  546. 
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To  warrant  an  application  to  set  aside  a  writ  for  irregu- 
brity,  it  shoald  appear  that  the  writ  has  been  returned.'* 

Where  there  has  been  any  irre^larity,  if  the  party  over-  codm- 
look  it  and  take  subsequent  steps  in  the  cause,  he  cannot  after-  £J[^!2^|^ 
wtfds  revert  back  to  the  irregularis  and  object  to  it  ;^  but  if 
at  the  time  of  his  proceeding,  he  were  ignorant  of  the  irregu- 
larity,  be  is  not  precluded  from  taking  advantage  of  it  when 
kiotD,^ 

Tke  motion  to  set  aside  proceedings  for  irregularity,  must  ^^^^^^'^ 
beoade  at  the  next  term  after  the  irregularity  hiq^pens,  J^l^^^'^^ 
oolessthe  party  has  been  ignorant  of  such  irregularity;^^  and 
vkere  an  attorney  has  been  negligent  in  not  informing  him- 
idfoTan  irregularity  for  several  terms,  he.  cannot  move  to 
^  aside  the  proceedings.'^  It  is  besides,  a  general  rule,  that 
>flertbe  lapse  of  twenty  years,  no  judicial  proceedings  will  be 
«t  aside  for  irregularis.^' 

h  is  said  that  there  is  a  distinction  between  a  mere  irregu-^jWftincuon 

.  "^^       between  ir- 

1^  and  a  complete  defect  in  the  proceedings,  and  that  the  JlSSl^ete 
former  may  be  waived  by  t|ie  adverse  party,  but  not  the****^'' 
latter."    For  a  mere  irregularity  in  the  copy  or  service  of 
process,  or  in  the  declaration,  be,  the  courts  will  only  set 
^  the  proceedings  that  are  irregular,  leaving  the  plaintiff 
at  Bbeny  to  continue  his  suit  from  the  last  regular  proceeding ; 


'' 1  Coven.  Rep.  48. 

"See  ante,  Vol.  1.  p.  960,  and 
solbohties  there  cited. 

"3CaiiiM'Rep.l07. 

'M  Johng.  Caa.  248.  2  Johns. 
C».74.  lOJohM.  Rep.486.  17 
JohM.  Rep.  2,  4CoweD.  Rep-  91. 
^Cowca,  Rep.  386.  1  H.  Black. 
%251.  STienn  Rep.  5.  2  Taunt. 
^    1  Tern  Rep.  192.    1  Eaat. 


Rep.  365.  6  Term  Rep.  404.  et 
vide  1  Marsh.  403.  550.  0  Taunt. 
0.  2  Taunt.  243.  5  Taunt.  330, 644. 

"  4Cowen.  Rep.  91.  10  Johiw. 
Rep.  486. 

^'  7  Johns.  Rep.  656.  13  Johns. 
Rep.  550.  3  Johns.  Rep.  275.  et 
vide  5  Cowen.  Rep.  446. 

"  1  Tidd.  Pnujt  564. 
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but'  for  a  complete  defeat,  the  proceedings  are  stayed  in 
toto." 

TmoMmaa»'     Oh  setting  aside  a  proceeding  in  good  faith,  for  irregu- 
^  lari^,  where  an  action  will  in  consequence  technically  lie,  bat 

apparently  with  only  nominal  damages,  the  court  will  require 
the  party  moving  to  stipulate  not  to  bring  the  action;^*  or  if 
the  action  has  been  already  brought,  be  will  be  required  id 
discontinue  it  on  payment  of  costs.^  But  no  such  condition 
will  be  annexed  to  the  rule,  where  there  are  circumstances 
which  appear  to  call  for  greater  damages ;  as  where  an  ir- 
regular ca.  sa.  is  oppressively  executed.^ 

It  belongs  exclusively  to  a  court  of  law  to  inquire  into  the 
regularity  of  a  judgment,  and  it  cannot  be  impeached  in  a 
court  of  equity,  on  the  ground  of  its  being  irregular.^ 


SECTION  lU- 


OF  MOTIONS  TO  STAT  PSOCSBDmOS. 

There  are  many  cases  in  which  the  court  will  order  pro- 
ceedings to  be  stayed,  though  regular;  this  is  done  with 
or  without  costs,  according  to  circumstances ;  and  the  stay  of 
proceedings  is  either  absolute,  or  for  a  time,  until  something 


"  lb.  et  vide  1  Bin^.  66.  5  Taunt.  »•  3  Johns.  Rep.  257. 

651.  664.    4  East.  589.    2  New  '•4Cowen.  Rep.^. 

Rep.  82.  1  Marsh  274.  5  Barn.  &.  '17  Cowen.  Rep.  475. 

Aid.  888.    1  Chit.  Rep.  400.    2  » 3  Johns.  Ch.  Rep.  275. 
Chit.  Rep.  237.  239. 
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be  done  for  the  benefit  of  the  defendant.     The  motion  to  stay 
proceedings,  is  a  non-enumerated  motion.^ 

Upom  pmfment  of  debt  and  costs.']  Where  the  defendant  in  what  ca 
is  willing  to  acknowledge  the  cause  of  action,  but  not  the 
alleged  amount  of  the  debt  or  damages,  he  may  in  the  manner 
we  shall  hereafter  mention,  pay  into  court  the  sum  actually 
dne.^  But  if  he  dispute  neither  the  cause  of  action,  nor  the 
amoont  of  the  debt  or  damages  as  stated  in  the  declaration,  he 
may  move  the  court  to  stay  the  proceedings  upon  payment  of 
tlie  same,  together  with  the  costs  of  the  action ;  and  this  is 
doDe  of  coarse  in  actions  for  the  recovery  of  a  sum  certain, 
ffhether  debt,  covenant,  or  assumpsit,  where  the  parties  are 
agreed  as  to  the  amount  due.^  But  if  the  parties  are  not 
agreed,  die  defendant  cannot  move  to  stay  the  proceedings, 
bat  must  either  pay  into  court  on  the  common  rule,  what  he 
conceives  to  be  due,^  or  make  a  tender  under  the  provisions 
in  the  revised  statutes,  which  will  be  hereafter  mentioned.^ 

In  actions  for  general  damages,  it  is  a  rule  that  the  proceed-  Aeuooa  for 

,  ,  ,  general  daiD- 

iogs  cannot  be  stayed,  on  making  satisfaction  to  the  plaintiff:  aca. 
and  accordingly,  in  an  action  against  the  sheriff  for  a  false 
mom  to  a  fieri  facias,  it  was  refused  to  stay  the  proceedings 
OQ  payment  of  the  money  levied.^  But  where,  after  verdict, 
in  an  action  for  slander,  the  defendant  tendered  the  amount 
recovered,  with  all  the  costs  up  to  that  dme,  the  court  ordered 
the  proceedings  to  be  stayed,  upon  payment  of  the  amount  so 
tendered.* 

•In  debt  on  bond,  conditioned  for  the  performance  of  cove- ^o" 
venants,  or  to  account,  indemnify,  be.,  the  proceedings  may 


"  Role  47.  ^  1  Tidd.  Pract.  585. 

^  See  post.  Chapter  8.  ^  Post,  Chapter  8. 

*  Sir.  515.  1217.  4  Term  Rep.       *  7  Term  Rep.  831. 
Wl.   1  Aichbd.    Pract.  205.    1        »  1  Johna.  Rep.  506. 
Tidi  Pract.  585. 
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be  stayed  on  payment  of  the  whole  penalty  and  costs.^  Bat 
in  action  on  a  money  bond,  the  court  of  king's  bench,  in  one 
case,'^  would  not  stay  the  proceedings  on  payment  of  the  pe- 
nalty, being  of  opinion  that  damages  might  be  recovered  be- 
yond that  amount.  This  case,  however,  seems  to  have  been 
since  overruled  f^  and  it  is  now  settled  in  the  English  courts 
that  the  proceedings  may  be  stayed  in  all  cases,  on  payment 
of  the  penalty  and  costs.^ 

Where  an  endorsement  was  made  upon  a  note  of  hand  by 
the  payee,  that  if  die  interest  was  paid  on  stipulated  days 
during  his  life,  the  note  should  be  given  up ;  default  having 
been  made  in  payment  of  the  interest,  the  court  refused  to  stay 
the  proceedings,  upon  payment  of  the  interest  and  costs.^ 

Bond  with        In  an  action  of  debt  on  a  bond  which  has  a  condition  by 

condition  fbr 

nayment  of  which  the  same  is  to  become  void  on  the  payment  of  a  less 
^  sura,  the  proceedings  will  be  stayed,  on  bringing  into  court 
the  principal,  interest,  and  costs ;  it  having  been  provided  by 
statute,  that  whenever  an  action  shall  be  pending  upon  any 
such  bond,  **  the  defendant  may,  at  any  time  before  judgment 
rendered  in  such  action,  pay  to.  the  plaintiff,  or  bring  into 
court  for  the  plaintiff's  use,  the  principal  sum  and  interest  due 
on  such  bond,  together  with  the  costs  incurred  in  such  action, 
and  thereupon  such  action  shall  be  discontinued."^ 

In  an*  action  on  a  bond  conditioned  for  the  payment  of 
money  generally,  without  naming  any  day  of  payment,  the 
plaintiff  is  entided  to  interest,  although  not  expressly  reserved 
as  well  as  to  costs.^ 


»» 2  Black.  Rep.  1190.    6  Tenn  ^  1  Tidd.  Pract.  596. 

Rep.  803.  1  Taunt,  220.  2  Marsh.  »  4  Taunt.  227. 

226.  ^  R.  St,  P.  8.  Ch.  6.  T.  2.  e.  13. 

«  2  Term  Rep.  388.  Vol.  2.  p.  358. 

» 6  Term  Rep.  808.   1  Taunt.  *1  Tidd.  Piact.  588.    7  Term 

220.  et  vide  1  Atk.  75.   Doug.  40.  Rep.  124. 
3  Bro.  Chan.  Cas.  489, 486. 1  East. 
Rep.  436.  3  Price,  219. 
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It  was  formerly  held  that  the  English  statute,  from  which  conetmctioii 
the  provision  above  cited  is  taken,  did  not  extend  to  an  action 
of  debt  on  bond,  conditioned  for  the  payment  of  an  annuity, 
or  of  money  by  instalments.^®^  But  it  is  now  settled  upon  the 
equity  of  the  statute,  that  in  such  an  action,  when  the  defend- 
ant is  solvent,  the  courts  wilt  stay  the  proceedings,  on  pay- 
ment of  the  arrears  and  costs,  and  giving  judgment  as  a  secu- 
rity  for  farther  payments,  with  a  stay  of  execution  till  they  be- 
come due."  But  the  courts  will  not  stay  the  proceedings, 
where  the  defendant  appears  to  be  insolvent ;  or  the  bond  is 
conditioned  for  the  payment  of  a  gross  sum  absolutely,  at  a 
day  certain,  and  afterwards  defeazanced  in  consequence  of  a 
subsequent  agreement  to  pay  the  money  by  instalments  f^  or 
where,  though  the  bond  is  conditioned  for  the  payment  of 
money  by  instalments,  it  is  expressly  agreed  that  if  default  be 
made  in  any  one  payment,  the  bond  is  to  stand  in  force  for  the 
whole  principal  and  interest  then  remaining  due.^^  So,  where 
the  defendant  gave  a  warrant  of  attorney  to  secure  a  sum  cer- 
tain, to  be  paid  half  yearly  by  instalments,  with  interest  on 
specified  days,  and  that  the  plaintiff  should  be  at  liberty  to 
enter  up  jadgroent  thereon  immediately,  *^but  no 'execution  to 
beissued  till  default  made  in  the  payment  of  the  said  sura,  with 
interest  as  aforesaid,  by  the  instalments,  and  in  the  manner 
herein  before  mentioned ;"  the  court  held  that  the  plaintiff 
might  take  out  execution  for  the  whole,  on  default  of  payment 
of  the  first  instalment^ 

If  default  be  made  in  payment  of  the  interest  on  a  bond, 
the  principal  whereof  is  not  yet  due,  the  courts  will  not  stay 
proceedings,  on  payment  of  the  interest  and  costs  ;^^  but  judg- 
ment must  be  entered  as  a  security  for  future  payments,  with  a 
stay  of  execution  till  they  become  due;  though  it  seems  that 


"••  1  Atk.  118.  1  Str.  615.  »  2  W.  Black.  Rep.  058. 

^  2  Str.  814, 957.  2  Black.  Rap.  ^  1  Maule  &  Selw.  706. 

M.  Banie8,228.   1  Bam.&Ald.  «>2Taunt.  387.  1  Bam.  &  Aid. 

214.  214. 

*3Burr.  Rep.  1870. 
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execation  may  in  such  case  be  restrained  to  the  mterest  and 
costs,^ 

Trover  for  In  trover  for  money,  the  money,  as  we  shall  hereafter  lee, 
may  be  brought  into  court  ;^  and  in  such  case  the  court,  un^ 
der  the  same  circumstances,  will  stay  the  proceedings  upon 
payment  of  such  sum  with  interests  and  costs  :^  or  in  case  of 
trover  for  a  specific  chattel,  they  would  perhaps  grant  a  rule, 
calling  upon  the  plaintifi*  to  show  cause  why,  upon  delivery  to 
him  of  the  chattel  in  question,  and  upon  payment  of  costs,  all 
proceedings  in  the  action  should  not  be  stayed.^  And  in  one 
case,  under  particular  circumstances,  the  court  ordered  tiie 
proceedings  to  be  stayed  in  an  action  of  trespass,  upon  the 
defendant's  restoring  the  goods  seized,  or  paying  the  full  value 
of  them,  with  costs  ;^  but  this  is  a  rare  instance.^''  In  trover 
for  a  bond,  a  stay  of  proceedings  was  refused,  the  plaintiff  in- 
sisting to  go  for  special  damages,  as  the  obligor  had  died  dar* 
ing  the  detention.^' 

In  ordinary  cases,  according  to  the  Enfi^lish  practice,  the 

proceedings  may  be  stayed  upon  application  to  a  judge  at 

chambers;  and  in  such  case  the  order  should  be   to  show 

cause.^  If  the  application  be  to  the  court,  it  should  be  brought 

If  money     on  as  a  non-enumerated  motion,  as  in  other  cases*    If  the  rule 

not  paid, 

t^tmaygo  or  order  be  drawn  up,  that  upon  payment  of  debt  and  costs 
within  a  certain  time,  the  proceedings  be  stayed ;  if  the  debt 
and  costs  be  not  paid  within  the  time  so  limited,  the  plaintiff 
should  proceed  in  the  action ;  for  the  rule,  being  conditional, 
he  cannot  thereupon  obtain  an  attachment.^^^ 


OB. 


*"  lb.  «  Salk.  507.  n.  c. 

"  Post,  Chapter  8.  *•  1  Archbd.  Prnct.  209. 

«*  1  Archbd.  Pract.  207.  >f>  11  East.  Rep.  319.    2  Str. 

*^  lb.  1220.  and  see  1  Campb.  550.  n. 

*«  7  Term  Rep.  49.  7  East.  Rep.  536.    2  Str.  669.    2 
*^  See  2  Str.  900.  7  Term  Rep.    Bos.  &  Poll.  515.    5  Taunt.  1.  and 

335.  2  Wils.  115.  poet,  chapter  13. 
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In  dker  aueM.!     lo  an  action  of  trespass,  the  proceedinirsWiMnda- 

''  I  A  o    magw  have 

were  stayed  in  the  coart  of  king's  bench,  on  the  gi'oand  ^^'j!^ 
that  the  plaintiff  had  before  brought  an  action  of  replevin,  and  j^««*uk, 
recovered  damages  for  the  same  cause  of  action.^"  So,  in  an 
action  against  a  sheriff  for  the  value  of  goods  levied  upon  and 
sold  under  an  execution,  proceedings  were  stayed  until  the 
plaintiff  bad  indemnified  the  sheriff,  there  being  conflicting 
claims  for  the  money .^  But,  where  A  and  B,  having  reco- 
vered in  separate  actions  for  libels  against  different  parties  en- 
gaged in  the  management  and  publication  of  the  same  news- 
|Miper,  commenced  fresh  actions  against  the  same  parties,  each 
suing  that  party  against  whom  the  other  had  recovered,  the 
ooort  would  not  interfere  in  a  summary  way  to  set  aside  the 
latter  proceedings.'^ 

After  verdict  and  judgment,  a  stay  of  execution  was  refused, 
antil  the  trial  of  an  indictment  for  perjury,  against  two  of  the 
witnesses  for  the  party  who  obtained  the  verdict.® 

If  a  plaintiff  deposit  a  negotiable  instrument  on  which  he  two  mits 
is  suing,  in  the  hands  of  a  third  person,  at  the  same  time  giv-  note, 
ing  him  notice  of  the  action,  he  does  not  thereby  part  with  his 
right  of  action ;  an  J  the  court  will  not  stay  the  proceedings  at 
the  instance  of  the  defendant,  though  the  depositary  sue  on  the 
same  instrument.^ 

Where  an  action  is  brought  pending  a  reference  which  it  Action pend- 
has  been  agreed  shall  operate  as  a  stay  of  proceedings,  orence,or<^ 
otherwise  contrary  to  good  faith,  the  codrt  will  not  suffer  the  ^<a, 
plaintiff  to  proceed  in  it.^     And  they  will  stay  the  proceedings 
where  an  action  is  brought  by  an  attorney,  without  proper 


»•  Lamb  vs.  Nutt,  cited  1  Tidd.        *»  4  Made  &  Selw.  140. 
ftict.  572.  "  1  Taunt.  109. 

*•  7  Taunt.  294.  •*  1  Tidd.  Pract.  678, 

'■2Bo6.dLPttU.e9. 
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^'thoSy"*  anthority;  for  otherwise  the  defendant  might betwicecharged.^ 
But  where  a  feme  covert,  living  apart  from  her  husband,  under 
a  sentence  of  separation,  with  alimony  allowed,  pendente  lite, 
brought  trespass  in  her  husband's  name,  for  breaking  and  en- 
tering  her  house,  and  taking  her  goods,  the  court  of  king's 
bench  refused,  on  the  application  of  the  defendants,  to  set  aside 
the  proceedings;  though  supported  by  an  af&davit  of  the  hus- 
band, that  the  action  was  brought  without  his  authority.^ 

On  showing  cause  against  a  rule  for  staying  proceedings, 
in  an  action  on  a  promissory  note,  in  the  king's  bench,  on  ao 
affidavit  that  the  note  was  obtained  without- consideration,  it 
being  objected  that  the  court  would  not  interfere  in  this  mat- 
ter, which  was  proper  for  the  trial  of  the  cause,  the  court  said 
it  was  often  done  on  such  applications,  if  the  other  side  did  not 
contradict  the  assertion  of  the  defendant;  but  where  there  were 
contradictory  a^davits,  the  court  would  not  interfere  in  this 
summary  way,  but  put  the  defendant  to  insist  on  it  as  a  defence 
at  the  trial.^ 

Where  the  attorney  6f  a  plaintiff  appeared  before  a  judge  to 
oppose  the  defendant's  discharge,  under  the  insolvent  act  of  the 
third  of  April  1811,  and  after  examining  the  defendant,  and 
hearing  his  explanations,  withdrew  without  making  any  fur- 
ther opposition,  and  the  defendant  obtained  his  discharge;  the 
court  held  that  the  conduct  of  the  plaintiff's  attorney  was  equi- 
valent to  an  abandonment  of  his  suit,  and  ordered  a  perpetual 
stay  of  execution  on  the  judgment.^ 

imunetioa       An  injunction  from  the  court  of  chancery  is,  as  lonir  as  it 

COT-  continues  in  force,  a  complete  stay  of  all  proceedings  at  law ; 

and  although  an  injunction  operates  upon  the  parties  only,  yet 


"  1  Tidd.   Pract.  678.  et  vide  •'  Turner  vs.  Taylor,  K.  B.  cited 

ante,  Vol.  1.  p.  195.  1  Tidd.  Pract.  673. 

^  9  East.  Rep.  471.  et  vide  2  ^^  17  Johns.  Rep.  85. 
Chit.  Rep.  392. 
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this  court  will,  as  a  general  rule,  notice  it  for  the  purpose  of  pro-  * 

motiog  the  ends  of  justice  and  of  preserving  harmony  between 
the  tvro  courts*^  But  where  an  injunction  has  been  dissolved 
by  the  chancellor,  and  an  appeal  entered  from  his  order,  the 
iojonction  is  not  revived  by  the  appeal  so  as  to  continue  to  ope» 
rate  as  a  stay  of  proceedings.^  Nor  will  proceedings  be 
stayed  in  an  action  on  the  ground  of  a  bill  in  chancery  for 
the  same  caose.^' 

Where  a  second  action  has  been  commenced,  the  court  will  u&tu  cosia 
stay  the  proceedings,  until  the  defendant  is  paid  the  costs  of  a  action  are 
(bimer  action  for  the  same  cause,  on  the  ground  of  vexation  ; 
and  this  whether  the  former  action  was  in  the  same  or  a  difler- 
ent  court,  and  whether  a  trial  had  been  had  therein  or  the 
plabtiff  had  suffered  judgment  as  nonpros  or  nonsuit.^ 

The  proceedings  have  been  stayed  in  this  court  in  one  case 
where  the  first  action  was  in  a  court  of  common  pleas  f^  and 
afterwards  where  the  first  action  was  in  the  circuit  court  of 
the  United  States.^ 

Where  an  action  was  brought  by  husband  and  wife,  the 
court  of  king^s  bench  stayed  the  proceedings,  until  the  pay- 
ment of  costs  in  a  former  action,  at  the  suit  of  the  husband 
only ;  it  being  for  the  same  demand.^  But  in  a  later  case, 
where  the  plaintiff  had  been  nonprossed,  in  an  action  for  work 
and  labour,  be.,  against  the  trustees  of  a  road,  without  naming 
them,  though  they  were  not  incorporated,  and  afterwards 
brought  another  action  against  two  of  the  trustees  by  name; 
the  court  rrfused  to  stay  the  proceedings  in  the  second  action, 
tin  die  costs  of  the  former  one  were  paid  ;  observing  that  this 
being  an  action  for  the  recovery  of  a  debt,  they  would  not 


^  18  Johns.  Rep.  199.  Johns.  Cas.  247.  19  Johns.  Rep. 

«  lb.  237.  8  Cowen.  Rep.  22. 

*■  2  Bos.  &  Pun.  387.  et  vide  6  *«  19  Johns.  Rep.  237. 

Twmt  74.  •*  8  Cowen.  Rep.  22. 

•  2  Tenn.  Rep.  114.    8  Wils.  **  Lampley  and  wife  vs.  Sands, 

149.   3  Bob.  &  Pull.  28.  n.  a.    1  cited  1  Tidd.  Pract.  584. 
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prevent  the  plaintiff  from  trying  his  canse,  unless  it  appeared 
to  be  vexatiously  brought.^ 

Where  a  suit  was  brought  in  a  court  of  common  pleas  in 
this  state,  and  removed  by  the  defendant  into  the  supreme 
court,  by  habeas  corpus:,  and  the  plaintiff  neglected  to  follow 
the  suit  iu  the  latter  court,  but  brought  another  action  for  the 
same  cause  in  the  common  pleas ;  it  was  held  that  the  court  be- 
low might  stay  the  proceedings  of  the  plaintiff  in  the  second 
suit  till  the  costs  of  the  first  were  paid.^ 

Appiieitioii       The  defendant  may  make  his  application  to  stay  the  pro- 
Ktlnj tuoB  ceedings,  at  any  time  while  the  second  cause  is  in  a  state  of 

before  Judy-       ,  >  • 

menu  litigation  f^  thus,  the  court  will  hear  a  motion  for  this  pur- 
pose, after  a  verdict  has  been  rendered  for  the  plaintiff  in  the 
second  cause,  subject  to  the  opinion  of  the  court,  and  a  case 
made  and  noticed  for  argument  by  the  defendant.^  But  the 
motion  comes  too  4ate  after  judgment  perfected  J*^ 

stay  of  pio-     Where  an  action  was  brought  by  a  non-resident  plaintiff,  the 

oeedlngi  on-  ,  ,  ,  «         'i 

tu  Mciirity   proceedings  might  formerly  in  general  have  been  stayed  until 

^^^'  security  was  given  for  the  payment  of  costs.^^     This  remedy  is 

now  extended,  and  the  cases  in  which  security  for  costs  may 

be  required,  and  the  proceedings  thereon,  regulated  by  statute. 

in_whatca-      It  IS  provided,  that  **  when  a  suit  shall  be  commenced  in 
any  <iourt : 

^*  1.  For  a  plaintiff  not  residing  within  the  jurisdiction  of 
such  court)  or  for  several  plaintiffs  who  are  all  non-resi- 
dent; or 

^*  2.  For,  or  in  the  name  of  the  trustees  of  any  debtor :  or, 


^  Gilbert  vs.  Ryland,  cited   1  *  3  Cowen.  Rep.  57. 

Tidd.  Pract.  564.  3  Dowl.  &  Ryl.  ''^  2  Cowen.  Rep.  603. 

53.  ^1  Term  Rep.  267.  362.  491. 

"^  3  Cowen.  Rep.  380.  2  H.  Black.  Rep.  118.     1  Tidd. 

^  3  Cowen.  Rep.  57.  ,1  Johns.  Pract.  579.  1  Dunlap.  Pract.  342, 

Cas.  247.  S.  C.  Coleman,  93.  343. 


MOTIONS  TO  8TAY  PROCEEDINGS.  97 

"^  For,  or  in  the  name  of  any  person  being  insolvent, 
who  shall  have  beep  discharged  from  his  debts,  or  whose  a 
penoo  shall  have  been  exonerated  firom  imprisonment,  porsu- 
aot  to  any  law,  for  the  collection  of  any  debt  contracted  be- 
fine  the  assignment  of  his  estate :  or, 

*'  4.  For,  or  in  the  name  of  any  person  committed  in  exe- 
colioQ  for  a  crime :  or, 

"  6  In  the  name  of  any  infant,  whose  next  friend  has  not 
given  security  for  costs : 

*'  The  defendant  may  require  such  plaintiff  to  file  security 
fi>r  the  payment  of  the  costs  that  may  be  incurred  by  the  de- 
fendant, in  such  suit  or  proceeding.''*^ 

It  is  likewise  provided,  that  ^' if,  after  the  commencement 
of  a  suit,  the  plaintiff  shall  become  a  non-resident,  or  all  the 
plaintiffs  shall  become  non-resident,  or  insolvent,  and  be  dis- 
chrged  or  exonerated  as  aforesaid,  or  be  sentenced  to  state 
prison  for  any  term  less  than  for  life,  the  defendant  may  also 
require  soch  secnri^  to  be  filed."^ 

The  order  for  securi^  for  costs  and  that  all  proceedings  how  order 
00  the  part  of  the  plaintiff  be  stayed,  until  such  security  be 
filed,  and  the  sureties  justify  if  excepted  to,  may  be  made  by 
Ae  court  in  which  the  action  is  pending,  or  by  any  judge  there- 
of in  vacation,  upon  due  proof,  by  affidavit,  of  the  facts  en- 
titKng  the  defendant  thereto.''^    The  security  must  be  given  Fonu  of  se- 
in  the  form  of  a  bond,  in  the  penalty  of  at  least  two  hundred 
and  fifty  doUars,  with  one  or  more  sufficient  sureties,  to  the 
defendant,  conditioned  to  pay,  on  demand,  all  costs  that  may 
be  awarded  to  the  defendant  in  such  suit  f  ^  and  it  must  be 
fikdwith  a  clerk  of  the  court,  and  notice  thereof  given  to  the 
defendant  or  bis  attorney.     The  defendant  may  except  to  the  Ezemaonto 
nflidency  of  the  sureties,  within  twenty  days  after  the  ser- 
^  of  soch  notice,  by  giving  notice  of  such  exception  to  the 
plaintiff's  attorney.^' 

"  R.  St  P.  3.  Ch.  10.  T.  2.  e.  1 .        '*  lb.  s.  8. 

Vol.  2.  p.  620.  •*  lb.  8.  4. 

"*  lb.  8. 2.  •''  lb.  s.  .">. 

V0L.I1.  13 
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The  sureties  must  justify  within  twenty  days  after  notice  of 
exception,  by  an  affidavit  that  they  are  worth  double  the  pe- 
nalty of  the  bond,  over  and  above  all  debts ;  and  a  copy  of 
the  affidavit  must  be  served  on  the  defendant  or  his  attorney* 
The  justification  operates  to  discharge  the  order  to  stay  pro* 
ceedings." 

It  seems  that  the  clerk  is  not  authorized  to  give  up  the  bond 
to  the  defendant,  on  the  forfeiture  of  the  condition,  bat  that 
an  application  for  this  purpose  must  be  made  to  the  court,  on 
notice,  as  in  other  cases,  and  an  affidavit  stating  the  due  taxa- 
tion of  costs,  the  names  of  the  sureties,  and  the  non-resi* 
dence,  be,  of  the  plaintiff.'^ 

The  same  title  of  the  revised  statutes,  containing  the  provih 
sions  above  cited,  further  provides,  that, 

attom^^^^^  '^  ^  ^^^  cases  in  which,  according  to  the  provisions  of  tlus 
title,  a  defendant  at  the  commencement  of  a  suit  shall  be  enti- 
tled to  require  security  for  costs,  the  attorney  for  the  plaintiff 
shall  I^e  liable  for  such  costs,  to  an  amount  not  exceeding  one 
hundred  dollars,  until  security  therefor  be  filed,  as  herein  pro- 
vided, whether  such  security  shall  have  been  required  by  the 
defendant  or  not."''^ 

HowdiV  *'  Such  attorney  jnay  relieve  himself  from  such  liability,  by 

filing  security,  and  the  sureties  therein  justifying,  if  excepted 
to  as  herein  provided,  without  being  required  to.  do  so  by  the 
defendant^  and  by  giving  notice  thereof  to  such  defendant  or 
Ills  attorney.""® 

Appiicouon  If  the  attorney  become  security  by  neglecting  to  file  a  bond, 
the  defendant  must  apply  to  the  court  for  a  rule  on  the  plain- 
tiff's attorney,  to  show  cause  why  he  should  not  be  ordered  to 
pay  the  taxed  costs ;  and  if  no  sufficient  cause  be  shown,  the 
court  will  grant  a  rule  ordering  him  to  pay  the  costs :  and 
copies  of  the  rule  and  of  the  taxed  bill  having  been  served,  the 
payment  of  the  costs  may  be  enforced  by  attachment**^ 


•''  lb.  s.  6.  «•  lb.  fl.  8.  p.  621. 

•«  3  Gaines'  Rep.  139.  "  1  Dunlap.  Pract.  91. 

'»  R.  St.  ib.  P.  7. 
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It  seems  that  the  court  will  not  order  the  plsuntiff's  attor- vvtaveattor- 

,     ,        ney  not  Ha- 

ney  to  pay  the  costs,  where  the  only  one  of  several  plaintifls,  bie. 
who  was  resident  within  the  state,  dies  pending  the  suit ;  but 
that  tbe  proper  course  is  for  the  defendant  to  apply  for  a  stay 
of  proceedings  nndi  security  for  costs  be  filed.^^ 

Where  a  writ  of  error  is  brought  to  this  court  on  a  judg- Writ  of  er- 
ment  obtained  in  a  court  of  common  pleks,  and  the  judgment 
is  affirmed,  it  seems  that  the  attorney  for  the  plaintiff  in  error 
is  not  bound  to  pay  the  costs  in  error,  on  the  ground  that  be* 
btt  the  judgment  was  obtained  in  the  court  below,  the  plain- 
tiff had  removed  out  of  the  state,  and  that  his  attorney  had  not 
filed  any  security  for  costs :  for  though  the  bringing  a  writ  of 
mor  b  considered  as  a  new  action,  yet  it  does  not  appear  to 
be  the  commencement  of  such  a  suit  as  comes  within  the  rule 
by  which  an  attorney  can  be  made  responsible  for  the  costs.^ 


SECTION  IV. 


OF  MOTIONS  TO  CONSOLIDATE  ACTIONS. 


It  is  provided  by  statute,  that  "  whenever  several  suits  shall  Jj^/]** 
k  pending  in  the  same  court,  by  the  same  plaintiff  against  the 
same  defendant,  for  causes  of  action  which  may  be  joined,  the 
court  m  which  the  same  shall  be  prosecuted,  may,  in  its  discre- 
tion, if  it  shall  appear  expedient,  order  the  several  suits  to  be 
consolidated  into  one  action."^  And  it  is  further  provided, 
that  ^*  if  one  or  more  of  such  suits  be  pending  in  the  supreme 
conn,  and  others  be  pending  in  any  other  court,  the  supreme 

■  2  Johns.  Caj.  67.  ct  vide  R.       "  R.  St.  P.  3.  Ch.  6.  T.  6.  s.  .S6. 
St  i.  7,  before  cited.  Vol.  2.  p.  368. 

''8JohnB.Rep.d63. 
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court  may  order  the  salts  in  otlier  courts  to  be  consolidated 
with  that  in  the  supreme  court  :"^  and  that ''  where  several 
suits  shall  be  commenced  against  joint  and  several  debtors,  in 
the  same  court,  the  plaintiff  may,  in  any  stage  of  the  proceed- 
ings, consolidate  them  into  one  action.''* 

Where  there  were  several  actions  pending  between  the  same 
parties,  on  promissory  notes,  of  different  dates,  for  different 
sums,  and  pajrable  at  different  times,  the  court  refused  a  mo- 
tion to  consolidate,  on  the  ground  that,  for  aught  that  ap- 
peared,' different  defences  might  be  set  up  in  the  different 
suits."  And  the  court  wiU  not  in  any  case  consolidate  actions 
against  different  defendants.** 

timnnee  tti  actions  Upon  a  policy  of  insurance  against  several  under- 
writers,  the  court,  by  consent  of  the  plaintiff,  wiU  make  a  rule, 
on  the  application  of  the  defendant,  (called  the  consolidation 
rule,)  for  staying  the  proceedings,  upon  the  defendant's  under- 
taking to  be  bound  by  the  verdict  in  that  action,  and  to  pay 
the  amount  of  their  several  subscriptions  and  costs,  in  case  a 
How  plain-  verdict  shall  be  given  therein  for  the  plaintiff."*  And  in 
compelled,  these  cascs,  although  the  court  will  not  directly  compel  a  con- 
solidation, yet  if  the  plaintiff  will  not  give  his  consent,  they 
will  grant  imparlances  in  all  the  actions  but  one,  till  the 
plaintiff  has  an  opportunity  of  proceeding  to  trial  in  that 
action;  and  in  the  mean  time  they  will  grant  him  no  indul- 


gences 
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Befenduit        On  the  Other  hand,  if  the  plaintiff  consent  to  the  rule,  the 

must  oon- 

■enttoreii-  court  Will  make  the  defendant  consent  to  reasonable  terms : 

■onable 

tenni.  gQch  as  admitting  the  policy,  producing  and  giving  copies  of 
books  and  papers,  and  undertaking  not  to  file  a  biD  in  equityi 
or  bring  a  writ  of  error.'^    The  rule  for  consolidating  qi- 


•»  lb.  8.^. 

•«  lb.  8.  38. 

^  9  Johns.  Rep.  262. 

"  1  Tidd.  Pract.  fi64. 


••  1  Tidd.  Pract.  664.  1  Johns. 
Cas.  29.  S.  C.  Coleman,  68. 

••  Coleman,  68.  1  Tidd.  Pract. 
665. 

«  1  Tidd.  Pract.  665. 
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plies  ooly  to  sereral  actions  on  one  policy,  and  does  not  extend 
to  several  policies  on  one  risk,  though  the  question  be  the 
same  in  all,  because  the  contracts  are  separate  and  inde- 
pendent" 

The  undertaking  on  the  part  of  the  defendants,  in  the  con-  coMtmetioii 
solidation  rule,  to  be  bound  by  the  verdict  in  one  action,  must  mri  ^!S!2der- 
be  understood  to  mean,  such  a  verdict  as  the  court  thinks      "** 
ought  to  stand  as  a  final  determination  of  the  matter;  there- 
fore where  the  defendant  after  a  verdict  for  the  plaintifi*  in  one 
actioD  obtained  a  new  trial,  the  court  of  king's  bench  would 
not  make  a  rule  previous  to  the  new  trial,  for  the  other  de- 
fendants to  pay  the  money  to  the  plaintifi*  pursuant  to  their 
ondertaking.^     And  the  rule  relates  solely  to  the  verdict ;  so 
dat  if  a  writ  of  error  be  issued  in  the  cause  tried,  and  exe- 
cution taken  out  for  want  of  bail  in  error  being  duly  put  in, 
and  writs  of  error  are  likewise  issued  in  the  other  causes,  and 
bail  duly  put  in  thereon,  execution  in  those  causes  is  thereby 
stayed.** 

If  the  court  think  it  reasonable  to  open  a  consolidation  mle, 
and  tiy  a  second  cause,  they  will  extend  to  the  second  trial,  all 
such  terms  imposed  upon  the  successftil  party  in  the  firsts  as 
are  requisite  for  attaining  the  justice  of  the  case.^ 

Afler  judgment  for  the  plaintiff  in  the  cause  tried,  the  de- Time  to  My 
fendants  in  the  other  causes,  have  eight  days  to  pay  the  money 
after  judgment,  and  taxation  of  costs;  or  fourteen  days  if  the 
judgment  is  rendered  in  Albany,  and  the  defendants  reside  in 
New  York,  or  vice  versa.*®  The  plaintiff,  however,  if  he 
deem  it  advisable,  may  proceed  immediately  to  enter  up  judg- 
iDeut  in  the  other  causes ;  but  if  the  money  be  paid  in  time,  the 
defimdants  are  not  liable  for  the  costs  of  entering  up  such 
judgments;  otherwise  they  are  liable  for  full  costs.    Or  if  the 


"  1  Cwnes'  Rep.  114.  "  5  Taunt.  165. 

*  Burr.  Rep.  1477.  "«  1  Johns.    Cas.    395.    S.  C. 

**  2  New  Rep.  430.  Coleman,  102. 
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plaintiff  does  not  choose  to  enter  up  judgment  until  after  the 
time  has  expired,  he  may  then  enter  it  nunc  pro  tunc,  and 
have  his  full  costs.^^ 

Where  a  suit  has  been  consolidated,  and  a  commission  sued 
out  in  the  consolidated  c^use  iu  which  the  defendant  has 
joined,  the  court  will  allow  the  evidence  taken  under  it,  to  be 
read  on  the  trial  of  the  principal  stiit.^^ 


SECTION  V. 


OF   HOTIOira    FOB  A  COMHIBSION   TO   BXAmiTB  WITX7E88BS  OUT  OP 
TKB  8TATB,  AND  THB   PB0CBBDIN08  THBBEON. 

In  What  can     Motion  foT  a  commUsion^  affidavit^  and  notice  J]    It  is 

CMUniHlOO 

migbeis  provided  by  statute,  that  *' whenever  an  issue  of  fact  shall 
have  been  joined  in  any  action  in  a  court  of  law,  being  a  court 
of  record,  and  it  shall  appear  on  the  application  of  either  party, 
that  any  witness  not  residing  within  this  state,  is  material  in 
the  prosecution  or  defence  of  such  action,  the  court  may,  upon 
such  terms  as  it  shall  think  proper,  award  a  commission  to  one 
or  more  competent  persons,  authorizing  them,  or  any  one  of 
them,  to  examine  such  witness  on  oath,  upon  the  interrogato- 
ries annexed  to  such  commission ;  to  take  and  certify  the  de- 
positions of  such  witness,  and  to  return  the  same  according  to 
the  directions  given  with  such  commission."^  And  it  is  like- 
wise provided  in  the  revised  act,  to  supply  an  omission  in  the 
former  statute;  that  where  interlocutory  judgment  has  been 
obtained  in  any  acdon,  a  commission  may  be  awarded  on  the 
application  of  the  plaintiff  in  the  like  cases,  and  in  the  same 


•^  1  Johns.  Caa.  395.  "  R.  St.  P.  3.  Ch.  7.  T.  8.  8. 11. 

~  1  Gaines'  Rep.  513.  Vol.  2.  p.  308. 
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maimer  as  if  an  issue  of  fact  had  been  joined ;  and  that  the  de« 
positions  taken  thereon,  may  be  used  in  evidence  on  any  pro- 
ceeding  to  assess  the  plaintiff's  damages,  with  the  like  effect,  as 
incaseof  trial.^^ 

An  application  for  a  commission,  is  a  non-enumerated  Mocioo  no* 
motion,  and  must  be  preceded  by  notice,'  as  in  other  cases  of 
motions,  in  which  should  be  stated  the  names  of  the  persons, 
to  whom  it  is  proposed  to  direct  the  commission,  and  the  names 
of  the  witnesses  whom  it  is  intended  to  examine.^  If  the  de- 
ieodant  intends  to  sue  out  a  commission,  he  should  give  notice 
of  it  before  he  receives  a  notice  of  trial,  or  within  a  reasonable 
time  aAer  issue  is  joined,  according  to  the  circumstances  of 
the  case,  and  such  notice  will  stay  the  proceedings:  but  if  he 
waits  until  he  receives  notice  of  trial,  before  he  gives  notice  of 
kis  intention  to  apply  for  a  commission,  he  must  pay  the  costs 
to  that  time :'  unless  it  appear  that  he  has  used  due  diligence/ 
And  in  cases  where  thus  liable  for  costs,  he  should  offer  or 
ttipolate  to  pay  the  plaintifl^s  costs  of  preparing  for  trial  at  the 
time  of  giving  notice  of  the  motion  for  a  commission;  other- 
wise the  court  will  oblige  him  also  to  pay  the  costs  of  opposing 
the  motion/ 

The  affidavit  on  which  a  commission  is  moved  for  must  AfBdavit. 
state  that  the  cause  is  at  issue,  or  assign  some  special  circum- 
stances, showing  the  necessity  or  propriety  of  a  commission 
before  issue  in  the  cause/  It  must  likewise  state  the  names  of 
the  witnesses,''  and  that  they  are  material,  and  reside  without 
the  state :'  and  if  the  application  be  made  on  the  part  of  the 

'**  R.  St.  ib.  8.  24.  p.  396.  Rep.  18.    2  Johns.  Rep.  478.    3 

'  2  Ctines'  Rep.  260.  Johns.  Rep.  259.    2  Caiiies'  Rep. 

'  1  Dimlap.  Pract.  543.  et  vide  259.    1    Caines'   Rep.  73.    Sed 

1  Cainet'  Rep.  5.  quere,  whether  under  the  present 

'  lIohiiB.Ca8.d91.S.  C.  Cole-  statute  a  commission  can  in  any 

man,  100.  case  be  issued  before  issue  joined  f 

*  1  Wend.  Rep.  283.  '  2  Johns.  Cas.  68.  285. 

*  2  Wend.  Rep.  242.  *  6  Cowen.  Rep.  209.  2  Johns. 

*  6  Cowcn.  Rep.  400.  1  Wend.  Cas.  68.  285. 
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defendaot,  liie  affidavit  must  likewUe  state,  that, he  has  a  good 
defence  on  the  merits  f  but  it  need  not  add  "  that  he  cannot 
safely  proceed  lo  uial  without  the  testimony  of  such  witnessesi 
as  he  is  advised  by  counsel  and  verily  believes."^®     The  affir 
davit  may  be  made  by  a  third  person,  not  a  party  to  the  suit" 
Diaeniimiof     An  application  for  a  commission  rests  in  the  sound  discre- 
how  ej»rcit>  tion  of  the  court,  which  will  grant  or  refuse  it  according  to 
circumstances,  and  as  may  appear  .essential  to  the  discovery  of 
tmlh,  or  to  prevent  delay :  it  is  therefore  competent  for  the 
opposite  party  to  resist  the  application,  if  he  can  show  reason- 
able grounds  on  which  it  ought  to  be  denied.^'   And  the  court 
in  such  case  will  order  the  party  applying  for  the  commission 
to  disclose  by  affidavit  what  he  expects  to  prove,  and  may 
then,  in  its  discretion,  grant  the  rule  either  absolutely  or  con- 
didonally,  unless  Uie  adverse  party  will  admit  what  is  sought 
lo  be  proved.    But  the  court  will  not  refuse  a  rule  for  a  com- 
mission to  lake  the  examination  of  witnesses,  because  it  ap- 
pears by  affidavit  of  the  opposite  party,  that  the  witnesses 
named  are  interested  in  the  cause,  but  will  leave  the  question 
as  to  their  competency  to  be  determined  at  the  trial.^^ 

The  court,  it  seems,  will  grant  a  commission  to  examine 
an  officer  in  the  army  of  the  United  States,  at  the  tinoe  within 
diis  state,  if  it  appear  that  he  is  a  material  witness,  and  is  ex- 
pected scKM)  to  be  ordered  away.^^ 
Second  com-  If  a  wituess  uuder  a  commission  disclose  a  collateral  fact  to 
which  die  inquiry  was  not  directed,  a  second  commiaaion  may 
issne  to  inquire  as  to  that  fact*^'^  And  so  if  a  witness  die  be- 
fore he  has  been  examined,  the  court  will  allow  a  new  com- 
mission ;  but  they  will  not  permit  the  name  of  another  witness 
to  be  inserted  in  the  old  commission/'  Where  the  depositions 
of  witnesses,  taken  under  a  commission,  were  read  on  the  trial 


"  2  Johns.  Gas.  285.   1  Wend.  ^'  3  Johns.  Gas.  187. 

Rep.  27.  >3  11  Johns.  Rep.  200. 

^<»  6  Gowen.  Rep.  209.  ^^  0  Jofins.  Rep.  266. 

"  6  Gowen.  Rep.  210.  2  Johns.  "  1  Gaines'  Rep.  Si5. 

Gas.  09.  ^«  3  Gaines'  Rep.  321 . 
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of  a  cause,  and  the  jury  not  being  able  to  agree  on  their  ver* 
diet  were  discharged,  a  second  commission  was  issued  to  exa- 
nune  the  same  witnesses,  it  appearing  to  the  court,  that  some 
of  the  doubts  which  existed  would  probably  be  removed  by 
such  re-examination.^'' 

If  more  than  one  person  be  named  as  a  commissioner  in  the 
notice  of  the  modon  for  a  commission,  the  opposite  party  will 
not,  of  course,  be  allowed  to  nominate  a  substitute'in  the  place 
of  one  of  such  persons  ;^^  but  he  may  in  all  cases  object  to  any 
commissioner  on  showing  cause  by  affidavit.^'' 

A  commission  may  be  directed  to  persons  residing  within 
this  state,  to  take  the  testimony  of  witnesses  out  of  the  state  :^ 
md  a  commission  may  be  issued  to  take  the  evidence  of  a 
witness  residing  out  of  the  state,  though  his  domicil  is  here.^' 

To  obviate  the  necessi^  of  an  application  to  the  court  it  is  jQ^tiM  of 
provided  in  the  revised  statutes,  that  if  an  action  be  pending  in  wmt  or  dr- 

•        •    cult  judge 

Ibe  supreme  court,  ^*  any  justice  of  that  court,  or  any  circuit  may  gnnt 
jodge,  may,  in  vacation  of  the  said  court,  grant  an  order  that  eommiMion. 
such  commission  issue,  upon  proof  that  due  nodce  of  applica- 
tktt  for  such  order  has  been  served  on  the  adverse  party,  at 
least  ten  days  before  the  time  of  making  such  application/'^ 
The  power  conferred  in  this  section  cannot,  however,  be  exer- 
dsedby  any  recorder  of  a  city,  or  supreme  court  commissioner, 
or  judge  of  any  county  courts.^  The  statute  further  provides 
that  '*  such  order  shall  be  filed  in  the  oifice  of  the  clerk  of  the 
court,  and  shall  be  granted  only  in  the  like  cases  and  upon 
the  same  terms  that  the  supreme  court  would  award  such  com- 
mission, and  shall  be  subject  to  the  control  of  the  court  in  all 
respects.""* 


"  17  Johns.  Rep.  343.  «  1  Wend.  Rep.  66. 

"  2  Wend.  Rep.  627.  «  R.  St.  P.  3.  Ch.  7.  T.  3.  s.  12. 

''  1  Caines'  Rep.  5.    3  Johns.  Vol.  2.  p.  393. 
Bep.2S0.  »  lb. 

*  8  Ctines'  Rep.  105.  »«  lb.  s.  13.  p.  394. 
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Jlj^a*  Settling  interrogatories.']     The  interrogatories  to  be  an- 

nexed to  the  commission  must  be  settled  by  a  judge  of  the 
court  in  which  the  action  is  pending  ;  or  if  the  action  be  in 
the  supreme  court,  by  a  justice  thereof,  a  circuit  judge,  or  any 
supreme  court  commissioner,  or  other  officer  authorized  to  per- 

Notice.  form  the  duties  of  such  commissioner.^^  Four  days  notice 
must  be  given  to  the  opposite  attorney,  stating  the  time,  and 
place,  and  person  before  whom  the  interrogatories  will  be  set- 
tled, and  a  copy  of  the  interrogatories  served*^  The  adverse 
pdurty  may  also  propose  cross-interrogatories,  a  copy  of  which 
must  be  served,  with  a  notice  of  two  daysof  their  presentment 
to  the  judge,  at  the  same  time  with  the  direct  interrogatories: 
and  the  parties  respectively  may  propose  supplemental,  direct, 
or  cross-interrogatories,  where  new  or  further  subjects  of  in« 
quiry,  arise  out  of  the  preceding  interrogatories  of  the  other 
party.^ 

In  settling  the  interrogatories  either  party  is  allowed  to  in- 
sert any  question  pertinent  to  the  cause,  which  he  may  pro- 
pose f  and  it  is  the  duty  of  the  officer  settling  the  same  to 
endorse  his  allowance  thereof,  and  annex  thereto  the  com- 
mission ;  and  to  direct  upon  the  commission  the  manner  in 
which  it  shall  be  returned.^  He  may,  ^'  in  his  discretion,  di- 
rect the  same  to  be  returned  by  mail,  addressed  to  the  clerk  of 
the  court  out  of  which  it  shall  issue ;  or  if  issued  out  of  the 
supreme  court,  addressed  to  the  clerk  of  the  county  in  which 
the  venue  in  such  action  shall  be  laid,  designating  the  name 
of  such  clerk,  and  his  residence."^ 

The  interrogatories  usually  conclude  with  a  general  inqni- 
ry,  whether  the  witness  knows  of  any  other  matter  or  tiling  to 
the  advantage  of  the  party,  besides  what  he  has  been  particu- 
larly interrogated  unto;  and,  under  this  general  ipterrogatoryf 


^  R.  St.  ib.  s.  14.  p.  394.  «  R.  St.  ib.  s.  15.  p.  304. 

»*  Rule  65.    1  Dunlap.  Pract.  «•  Ib. 

546.  «Ib. 

"?  Ib. 
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tbe  witness  may  state  facts,  not  previously  drawn  forth  by  the 
particalar  interrogatories.^^ 
The  party  who  has  obtained  the  rule  must  transmit  the  com-  Duty  of  mt- 

,    ,  ty  obtaiaiog 

mission  to  the  commissioners,  and  do  whatever  else  is  requi-  nue. 
ate  towards  obtaining  a  speedy  and  regular  examination  and 
return  of  the  commission;  and  it  is  usual,  and  'indeed  is  now 
partially  required  by  the  statute,'®^  to  send  to  the  com- 
nissioners,  minute  instructions,  both  as  to  the  manner  in  which 
they  are  to  proceed  to  take  the  examination  of  the  witnesses, 
and  as  to  the  cautions  to  be  observed  in  returning  the  commis- 
sion after  the  depositions  have  been  taken.^^ 

Execution  and  return  of  the  commisHon.']  The  statute  pro- 
vides, that  ^'the  persons  to  whom  such  commission  shall  be 
directed,  or  any  one  of  them,  unless  otherwise  expressly  di- 
rected therein,  shall  execute  the  same  as  follows: 

'*  L  They,  or  any  one  of  them,  shall  publicly  administer  an  oath  to  wit- 
oadi  to  the  witnesses  named,  in  the  commission,  that  the  an- 
nren  given  by  such  witnesses  to  the  interrogatories  proposed 
to  thorn,  shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth: 

"2.  They  shall  cause  the  examination  of  each  witness  to  be  DewMiuon 
reduced  to  writing,  and  to  be  subscribed  by  him  and  certified  aodteftuieA. 
by  such  of  the  commissioners  as  are  present  at  the  taking  of 
the  same: 

'^3-  If  any  exhibits  are  produced  and  proved  before  them,  EshiMteto 
they  shall  be  annexed  to  the  depositions  to  which  they  relate,^  ^e. 
aod  shall  in  like  manner  be  subscribed  by  the  witness  proving 
the  same,  and  shall  be  certified  by  the  commissioners : 

"4.  The  commissioners  shall  subscribe  their  names  to  each  Dntf  or 

,  ,  ,  coDuntMfon.-* 

sheet  of  the  depositions  taken  by  them;  they  shall  annex  ^^^^'f^^ 

■ 

18  Johns.  Rep.  257.  the  commissioners,  it  will  be  suffi- 

*  R.  St.  ib.  8.  16.  cient  if  a  copy  be  annexed,  and  the 

1  Dunlap.  Pract.  547.  exhibit  may  be*  produced  on  the 

But  if  this  be  impossible,  as  trial  separate  from  the  commis- 

u  the  exhibit  be  a  record  not  sub-  sion.  6  Cowen.  Rep.  444. 

)«ctU)  the  control  of  the  party  or 
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the  depositions  and  exhibits  to  the  commissioDi  upon  which 
their  return  shall  be  endorsed;  and  they  shall  close  them  ap 
under  their  seals,  and  shall  address  the  same,  when  so  closed, 
to  the  clerk  of  the  court  from  which  the  commission  issued,  or 
to  the  clerk  of  the  county  in  which  the  venue  shall  be  laid,  as 
shall  have  been  directed  on  the  commission,  at  his  place  of  re- 
sidence : 
When  com-     .  <<5.  If  there  is  a  direction  on  the  commission  to  return  the ' 

minion  to  be 

depcMitod  in  same  by  naail,  they  shall  immediately  deposit  the  packet  so  di- 
rected in  the  nearest  post  office : 
When  to  be      <'  6.  If  there  be  a  direction  on  the  commission  to  return  the 

delivered  to 

*8«n<*         same,  by  an  agent  of  the  party  who  sued  out  the  same,  the 

packet  so  directed,  shall  be  delivered  to  such  agent.  A  copy 

of  this  section  shall  be  annexed  to  every  commission  authorised 

by  this  article."»» 

Betnni  by        The  next  section  of  the  statute  provides,  that  **  if  such 

packet  be  delivered  to  an  agent,  he  shall  deliver  the  same  to 

the  clerk  to  whom  it  shall  be  durected,  or  to  one  of  the  juc^^es 

of  the  court  in  which  the  action  is  pending,  who  shall  receive 

and  open  the  same,  upon  such  agent  making  affidavit  that  he 

received  the  same  from  the  hands  of  one  of  the  commissioners, 

and  that  it  has  not  been  opened  or  altered  since  he  so  received  - 

If  aipntbe  it"^  If  such  agcut  be  dead,  or  from  sickness  or  other  casu- 

&c.  '  ^  '  alty,  imable  to  deliver  such  packet  personally,  as  in  the  last 

section  directed,  the  same  may  be  received  by  the  clerk  or 

judge,  from  the  hands  of  any  other  person,  upon  such  person 

making  affidavit  that  he  received  the  same  from  such  agent; 

that  such,  agent  is  dead,  or  otherwise  unable  to  deliver  the 

same;  that  it  has  not  been  opened  or  altered  since  such  person 

received  it;  and  that  he  believes  the  same  has  not  been  opened 

or  altered  since  it  came  from  the  hands  of  the  commissioners.^ 

Piling  eom-      'I^he  clerk  or  judge  receiving  and  opening  the  conunission 

rscQnT       and  return  is  required,  by  the  statute,  inunediately  to  file  the 

same  in  the  office  of  the  clerk  of  the  court  from  which  it  issued, 


^  R.  St  P.  3.  Ch.  7.  T.  8. 8. 16.       ^  lb.  a.  17.  p.  895. 
Vol.  2.  p.  894.  '*  lb.  8. 18 
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or  if  the  action  be  pending  in  the  supreme  court,  in  the 
office  of  the  clerk  of  the  county  in  which  t;^e  venue  in  the  ac- 
tion is  laid  f*  and  the  commission  must  be  actuaUy  filed  be- 
fore the  depositions  can  be  read  in  evidence.'' 

If  the  packet  containing  the  commission  and  return  is  trans-  Retmnby 
mitteH  by  mail,  it  is  the  duty  of  the  clerk,  to  whom  it  is  ad- 
dreflied,  to  receive  the  same  from  the  post  office,  and  open 
aod  file  it  in  his  office.^ 

The  parties  or  their  attomies,  may,  in  writing,  agree  on  the  Pvties  may 

•         1  •   1  •     •        i.      ^i_  •      ^«  /•     •.  direct  mode 

manner  m  which  a  commission  for  the  examination  of  witnesses  of  ratnm. 
may  be  returned ;  and  on  filing  such  agreement  with  the 
clerk  of  the  court,  the  attorney  of  the  party  suing  out  the 
same  may  endorse  thereon  a  direction,  according  to  such 

agreement,  and  the  commission  must  then  be  returned  accord- 

ingly» 

The  commission,  returns,  depositions,  and  exhibits  thereto  Recnn,  itc. 

'^  where  CO  be 

annexed,  remain  on  file  in  the  office  of  the  clerk  to  whom  kept. 

they  were  addressed,  unless  the  court  by  a  special  order, 

sbaD  direct  them  to  be  filed  in  the  office  of  some  other  clerk. 

They  are  at  all  times  open  to  the  inspection  of  the  parties,  Paruee  may 

vho  are  entided  to  copies  of  such  parts  thereof  as  they  may 

require,  on  payment  of  the  fees  allowed  by  law.^ 
The  examinations  and  depositions  taken  under  a  commis-  Depodtkun, 

sioB,  issued,  executed,  and  returned  according  to  law,  or  an  dence. 
exemplification  thereof,  where  the  originals  are  filed  in  any 
odier  county  than  that  in  which  the  cause  is  tried,  may  be 
ofrred  and  used  in  evidence  on  the  trial  by  either  party; 
«id  every  objection  to  the  competency  or  credibility  of  a  wit-Q^j^jjonito 
Dtti  80  examined,  or  to  the  competency  or  relevancy  of  any  £? 
<pcstion  put  to  him^  or  of  any  answer  given  by  him,  may  be 
made  m  the  same  manner,  and  with  tiie  like  eflfect,  as  if  such 
^^itiKis  were  personally  examined  at  the  trial/^ 


*  lb.  ■.  19.  »  lb.  B.  21. 
^  VO  Johns.  Rep.  354.  "^  lb.  s.  28. 

*  It  Stab.  8.  20.  «  lb.  s.  23.  This  is  contrary  to 
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amSS'uD-'      ^  ^  witness  examined  under  a  commission,  should  come  to 
£iM^^  this  country  before  the  trial,  the  fact  that  his  deposition  has 
^S^    ^  been  thus  taken  presents  no  objection  to  his  testimony  being 
received  in  court.^ 


Wftiver  of  Of  the  operation  of  a  commission  as  a  stay  of  proceedings*] 
Where  a  rule  for  a  commission  is  granted,  it  suspends  thecause 
until  a  vacatur  is  ordered  and  entered,  or  leave  obtained  to 
proceed  to  trial.^  But  if  the  defendant  appear  at  the  trial, 
and  examine  witnesses,  it  is  a  waiver  of  his  commission,  and 
the  vacatur  is  unnecessary.^ 

wuit  of  di«     If  the  commission  has  been  sued  out  by  the  defendant,  and 

ligence. 

he  does  not  use  due  diligence  to  get  it  returned  in  proper  time, 
or  the  return  is  not  properly  made,  the  court  will  permit  the 
trial  to  proceed,  notwithstanding  the  commission.^     And  on 
the  other  hand,  if  the  rule  has  been  obtained,  on  the  applica- 
tion of  the  plaintiff,  the  court  will,  under  similar  circumstances, 
permit  the  defendant  to  move  for  judgment,  as  in  case  of 
nonsuit,  and  compel  the  plaintiff  to  stipulate  to  go  to  trial  at 
the  next  circuit.^     If  the. motion  be  renewed,  the  court  will, 
on  reasonable  excuse  being  given,  allow  the  plaintiff  to  stipu- 
late a  second  time,  upon  payment  of  costs.^^ 
Whenpu^       Where  both  parties  have  joined  in  a  commission,  the  court 
j(rtned  to     will  not,  ou  the  plaintiff's  application,  vacate  the  rule,  but  will 
grant  him  leave  to  proceed  to  trial,  notwithstanding  the  com- 
mission.^    In  such  case,  the  defendant  is  not  precladed  from 
showing  cause  at  the  circuit  for  putting  off  the  trial  ;^  and 
therefore  as  the  defendant  can  receive  no  injury,  it  is  not  an 


commialon. 


the  rule  adopted  by  the  supreme  ^  lb. 

court  in  Francis  vs.  Oc^an  Insur-  *'  2  Johns.  Gas.  70. 

ance  Company,    6  Cowen.  Rep.  **  1  Caines'  Rep.  517. 

204,  and  animadverted  upon  by  *''  2  Caines'  Rep.  47. 

Spencer,  Senator,  2  Wendell.  Rep.  ^*  1  Caines*  Rep.  115.  et  vide 

71,  72.  1  Caines'  Rep.  508. 

«  17  Johns.  Rep.  345.  «  1  Caines'  Rep.  508. 

«  1  Caines'  Rep.  73. 


MOTIONS  TO  CHANGE  THE  VENUE.  Ill 

objection  to  a  motion  for  leave  to  go  to  trial,  that  a  reasona- 
ble time  for  returning  a  commission  has  not  elapsed.^ 

Wbat  is  to  be  deemed  a  reasonable  time  for  the  return  of  a  Wbat  rea- 
sonable time 

commissioni  depends  upon  various  circumstances,  as  the  dis-  for  return, 
tance  of  the  place  where  the  commissioners  and  witnesses  re- 
side and  the  facility  of  intercourse ;  a  commission  to  England 
should  in  general  be  returned,  at  the  furthest,  within  eight 
months."  Under  particular  circumstances,  the  court  will  va- 
cate the  rule  allowing  the  plaintiff  to  proceed  to  trial  and 
grant  further  time  for  the  return  of  the  commission.^  If  the 
opposite  party  has  delayed  the  return,  further  time  will  be 
granted ;  but  the  affidavit,  in  such  case,  must  be  positives  or 
most  state  some  facts  to  warrant  such  an  opinion.® 


SECTION  VI. 


OF  MOTIONS  TO  CHANGE  THE  VENUE. 


It  has  long  been  settled  that  in  transitory  actions,  the  court  Former  pnc- 
will  exercise  a  discretionary  power  of  changing  the  venue  ac-<>«^* 
cording  to  the  convenience  of  the  parties  and  witnesses  f^  but 
^t  in  local  actions  they  Gann6t  change  the  venue,  though  they 
^  pve  leave  to  enter  a  suggestion  on  the  roll,  in  order  to 
^e  the  trial  in  an  adjoining  county,  on  the  ground  that  a 
^  and  impartial  trial  cannot  be  had  in  the  proper  county.^ 


*"  2  Caine8'  Rep.  46.  »  2  Johns.  Rep.  196. 

'^  1  Caines'  Rep.  508.  and  ib.  ^.  2  Johns.  Rep.  458.    1  Tidd. 

>^  &•  et  vide  ib.  517.    2  Caines'  Pract.  651.  et  passim. 

%  258. 46.  M  1  Tidd.  Pract.  655. 

'*2Cunes'R6p.268. 
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The  distincdoDs  between  local  and  transitory  actions  have 
already  been  noticed  f^  but  it  seems  unnecessary  here  to  ad- 
vert to  them,  as  the  revised  statutes  have  expressly  provided 
where  the  venue  shall  be  laid,  and  in  what  cases  and  under 
what  circumstances  die  court  may  change  the  venue.  Indeed 
the  use  of  the  terms  local  and  transitory,  as  a  criterion  whether 
or  not  the  court  have  a  discretionary  power  to  change  the 
venue,  would  no  longer  be  proper,  and  might  mislead ;  as 
some  of  the  actions  which  the  statute  requires  to  be  tried  in  the 
county  where  the  cause  of  action  arose,  and  in  which  therefore 
the  court  has  no  such  discretion,  as  actions  ^  trespass  for  is- 
Juries  to  the  person,  on  transitoiy  actions.^ 

Statutory  The  Statute  provides  that  all  issues  of  fact  joined  in  the 
supreme  court,  or  joined  in  the  court  of  chancery,  or  m  any 
surrogate's  court,  and  sent  to  the  supreme  court  for  trial,  shall 
be  tried  in  the  proper  county,  as  follows : 

"  1.  Actions  for  the  recovery  of  any  real  estate,  or  for  the 
recovery  of  possession  of  real  estate,  actions  for  trespass  on 
land,  and  actions  for  trespass  on  the  case  for  injuries  to  real 
estate,  shall  be  tried  in  the  county  where  the  subject  of  the 
action  shall  be  situated. 

*'  2.  Actions  of  trespass  for  injuries  to  the  person,  and 
actions  on  the  case  for  injuries  to  the  person  or  pergonal  pro- 
perty, shall  be  tried  in  the  county  where  the  cause  of  action 
arose. 

'<  3.  Actions  of  slander,  for  libels,  and  all  other  actions  for 
wrongs,  and  upon  contracts,  shall  be  tried  in  the  county  where 
the  venue  shall  be  laid,  unless  the  court  shall  deem  it  neces- 
sary for  the  convenience  of  parties  and  their  witnesses,  or  for 
the  purposes  of  a  fair  and  impartial  trial,  to  order  such  issues 
to  be  tried  in^some  other  county,  in  which  case  the  same  shall 
be  tried  in  the  county  so  designated. 

"  And  the  court  shall  have  power  to  change  the  venue  in  any 
of  the  actions  specified  in  this  section  when  it  shall  appear  that 

»•  Vide  ante,  Vol.  1.  p.  85.  "  Vide  ante,  Vol.  1.  p.  80. 
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a  fair  and  impartial  trial  cannot  be  had  In  the  county  in  which 
such  venue  is  laid."^ 

It  appears  by  these  provisions,  that  with  the  exceptions  spe- 
d6ed  in  the  section,  the  court  are  authorized  to  change  the 
venae  as  they  may  deem  necessary  for  the  convenience  of  the 
parties  and  their  witnesses ;  and  that  they  may  do  this  in  all 
cases  where  they  are  satisfied  that  a  fair  and  impartial  trial 
caonof  be  bad  in  the  county  in  which  the  venue  is  laid. 

The  usual  ^rounds  on  which    the  venue  is  changed,  inu^^uui 

,  ,  o  grounds  of 

actiODS  where  the  court  have  a  discretionary  power,  are  the  chauging 
preponderance  of  witnesses  material  to  the  par^  making  the 
application,  residing  within  the  county  to  which  it  is  sought 
to  have  the  venue  changed.  Formerly  the  court  made  a  dis- 
tincdoQ  been  actions  ex  contractu,  in  which  class  were  in- 
claded  actions  for  libels  disposed  in  several  counties,^  and 
certifin  other  actions,  and  actions  ex*delicto ;  in  the  former,  the 
plainttflT  might  lay  his  venue  where  he  pleased,  and  convenience 
alone  bdng  consulted,  the  number  of  witnesses  usually  con- 
trolled; but  in  the  latter,  the  county  where  the  cause  of  action 
arose  being  considered  prima  facie  the  place  where  the  venue 
ought  to  be,  it  was  held  that  the  defendant  upon  showing 
that  the  cause  of  action  arose  exclusively  within  that  county, 
and  that  he  had  material  witnesses  residing  there,  was  entitled 
to  have  the  venue  changed  accordingly,  without  regard  to  the 
Bomber  of  the  plaintiff's  witnesses :  though  still  the  plaintiff 
anght  retain  his  venue  on  stipulating  to  give  material  evidence 
arising  in  the  county  where  the  venue  was  laid.^  But  this 
distinction  was  afterwards  abolished,  and  it  was  provided  by 
mle,  that  in  "  all  transitory  actions,  motions  to  change  the 
▼wrne  shall  hereafter  be  determmed  according  to  the  con- 


"  R.  St  P.  3.  Ch.  7.  T.  4.  b.  2.  ^4  Co  wen.  Rep.  45.  1  Coweii. 

Vol.  2.  p.  409.  R«p.  196.  400.  8  Johns.  Rep.  354. 

"  9  Johns.  Rep.  248.  2  Cainea'  9  Johns.  Rep.  248.    2  Johns.  Rep. 

V  W.  4  Cowen.  Rep.  403.  453. 

Vol-  II.  1  .'5 
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No  difldnc-  venienoe  of  the  witneBses.  without  any  disliiiction  between 

uon  Mtwwn  *' 

^m!^'    actions  ex  contractu  and  ex  delicto."'^     This  rule  is  not  con- 
ud  ex  deiio-  tained  in  the  revised  rules,  it  having  been  probably  thongbtto 

have  been  rendered  unnecessary  by  the  statutory  revinon 

already  cited. 


Change  of        The  oourt  will  not  change  the  venue  on  the  ground  that  an 
sioiuitfaAt  impartial  trial  cannot  be  had  in  the  county  in  which  it  is  laid, 
hodT'^^'^  merely  because  the  sheriff  of  the  county  is  a  party  to  the 
suit;^  or  in  an  action  of  dander,  merely  on  account  of  violent 
party  spirit;^  or  where  4be  venue  is  laid  in  the  city  or  coun^ 
or  New  York,  because  the  corporation  is  plaintiff:*^  but  there 
must  be  other  additional  circumstances  which  must  be  particu- 
larly set  forth  in  the  affidavit  on  which  the  motion  is  founded.^ 
Where  a  motion  wag  made  in  a  Ubel  suit,  to  change  the  venue, 
supported  by  the  ordinary  affidavit,  as  to  material  witnesses 
rending  within  the  county,  it  was  opposed  by  the  productioD 
of  the  affidavits  of  several  individuals,  stating  that  the  exdte- 
ment  in  the  county  was  such,  that  in  their  opinion  the  plain- 
tiff could  not  have  a  fair  and  impartial  trial  before  a  jury  of 
that  county ;  the  court  grantefl  the  moticm,  and  they  remark 
that  they  will  not  on  any  speculative  opinion  formed  by  in- 
dividuals, however  respectable,  interfere  with  the  ordinary 
course  and  practice  of  the  court,  in  the  administration  of 
justice." 

The  venue  will  be  changed  when  the  circuit  judge  of  the 
district,  in  which  .die  county  in  which  the  venue  is  laid  is 
situated,  has  previous  to  his  appointment,  been  counsel  for  the 
plaintiff.^ 

Keqnsntes  of     MoAmwi,  ofidoM^  ifcj    A  motiou  to  dhaugc  the  venue  on 
the  part  of  the  defendant,  is  accompanied  by  affidavit  of  the 


"  Rule,  October  Term,  1827.  7  "2  Johns.   Cas.    116.   S.    C 

Cowen.  Rep.  768.  Coleman,  128.  1  Gaines'  Rep.  488. 

"  2  Caines'  Rep.  46.  3  Caines'  Rep.  127. 

"  1  Gaines'  Rep.  487.  ••2  WendeU.  Rep.  ^0. 

«*  2  Johns.  Cas.  335.  ••  2  Wendell.  Rep,  290, 
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facts  on  which  it  is  founded.  It  has  been  the  practice  ta  state 
in  the  affidavit,  that  the  cause  of  action,  if  any,  arose  in  the 
county  of  A,  (the  county  to  which  it  is  moved  to  change  the 
venue,)  and  not  in  the  county  of  B,  (the  county  in  which  the 
venue  is  laid,)  nor  elsewhere  out  of  the  county  of  A  ;^  and 
this  formerly  in  actions  of  tort  where  the  county  in  which  the 
caose  of  action  arose  was,  prim»  facie,  the  county  in  which  the 
cause  ought  to  be  tried,  was  unquestionably  material ;  but  now 
that  the  convenience  of  parties  and  witnesses  is  in  all  cases  to 
control,  it  seemff  unnecessary. 

The  convenience  by  which  the  court  are  controlled  in  mo- 
tkms  to  change  the  venue,  is  almost  universally  determined, 
though  there  may  be  other  circumstances,  by  the  balance  of  BaUBM  or 
witnesses.  The  defendant's  affidavit  must  therefore  show  that  ^^' 
he  has  a  number  of  material  witnesses  residing  in  the  county 
to  which  he  moves  to  have  the  venue  changed  f^  and  the  plain- 
tiff may  resist  the  motion  by  a  similar  affidavit  on  his  part,,  of 
material  witnesses  residing  within  the  county  in  which  the 
remie  is  laid.''®  If  the  number  of  witnesses  sworn  to  on  each  side 
be  e<]Qal,  the  plaintiff  will  be  allowed  to  retain  the  veoue.''^ 

The  affidavit  in  support  of  the  motion,  must  contain  theNamaof 
naopes  of  the  witnesses,'"  and  must  stale  that  each  of  them  isibr. 
OBterid,  and  that  iwithont  the  testimony  of  each  of  them, 
the  defendant  cannot  safely  proceed  to  trial,  as  he  ia  advised 
by  counsel,  and  verily  believes;'"  and  this  is  likewise  essential 
in  the  plaintiff's  affidavit  to  retain  the  venue,  where  the  ques- 
tio»  turns  on  the  balftn<?e  of  witneasesJ^ 

The  advice  of  eomvsel  must  be  so  stated  in  the  affidavit  as  Advice  ^r 
to  apply  not  only  to  the  materiality  of  the  witnesses,^^  but  to    ^"^ 


*  6  Coven.  Repw  591.   3  Tem       "^^  5  Cowen.  Bep.  414. 
Bep.  405.  ''^  6  Cowen.  Rep.  389. 

*  1  Jobaft.  Caa.  240.  1  Caiaea'        "^  6  Cowen.  Bep.  38.  389.    3 


Rep.  107.  Idd.    3  Cainea'  Rep.  Cowen.  Rep.  14. 

374.  3  Caines'  Rep.  95.  ^<  7  Cowen.  Rep.  102. 

^  2  Cmines'  Rep.  374.  3  Caines'  ^'  8  Cowen.  Rep.  14. 
Hep.  95.  2John§.  Rep.48l. 
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the  fact}  that  the  party  cannot  safely  proceed  to  trial  without 
their  testimony.'^ 

The  defendant  must  likemse  swear  that  he  has  a  good  and 

substantial  defence  on  the  merits,''^  as  he  is  advised  by  counsel.^ 

Where  the  defendant  himself  is  a  counsellor  of  the  conrt,  the 

'     advice  of  counsel  need  not  be  sworn  to ;  and  the  cotort  will  notice 

the  fact  that  he  is  a  counsellor  without  proof  aliunde.'"' 

The  ground  of  action  need  not  be  set  forth  in  the  affida^t; 
if  it  be  such  that  the  court  have  not  a  discretionary  power  to 
change  the  venue,  this  fact  must  be  shown  by  the  opposite 
party.'^  The  affidavit  should  in  general  be  made  by  the  de- 
fendant himself;  but  where  the  defendant's  attorney  swore  that 
the  fact  on  which  the  application  was  founded,  had  been  de- 
rived by  him  from  the  plaintiff,  this  was  held  sufficient,  the  fact 
not  being  denied  by  the  plaintiff.^' 

Counties  ad-  The  court  would  not  change  the  venue  from  the  county  of 
Kings  to  the  city  of  New  York;  the  court  house  of  the  county 
of  Kings  being  so  near  the  city  of  New  York,  that  there  was 
no  hardship  in  carrying  witnesses  from  one  place  to  the  other.^ 
But  the  plaintiff  will  not  be  allowed  to  retain  the  venue  on  the 
ground,  that  he  has  a  greater  number  of  witnesses  residing  in 
an  adjoining  state  ;^  though  perhaps  if  the  plaintiff  should 
swear  that  he  had  received  the  assui'toces  of  such  witnesses, 
that  they  would  attend  at  the  circuit,  the  court  would  ^ve 
some  weight  to  this  circumstance.^ 

The  plaintiff  may  retain  the  venue  on  stipulating  to  pay  the 
expense  of  the  defendant's  witnesses;^  but  the  defendant  has 


'•  6  Cowen.  Rep.  38. 889.  "8  Games'  Rep.  189. 

■^■^  4  Johns.  Rep.  492.    5  Johns.  "  4  Cowen.  Rep.  582.  2  Wen- 
Rep.  861.  deU.  Rep.  282. 

'^  16  Johns.  Rep.  8.  "2  WendeU.  Rep.  282, 8. 

^  3  Cowen.  Rep.  846.  "^  4  Johns.  Rep.  492.  2  C«wen. 

'*  2  Gaines'  Rep.  46.  Rep.  496. 

■'  2  Johns.  Gas.  116.  S.  G.  Gole- 
man,  126, 
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no  right  to  change  the  venue  upon  stipulating  to  pay  the  ex- 
pense of  the  plaintiff's  witnesses.^ 
The  venue  may  be  chanired  after  issue  joined,  and  indeed  change  of 

^  o  .  •^  '  Tonue  may 

at  any  time,  if  there  has  been  no  loss  of  trial,  and  no  delay  will  J|^  "y 
be  produced  f  but  the  motion  will  be  refused  if  it  appear  that 
Ae  plaintiff  may  lose  a  trial  by  the  delay.^^ 

The  creneral  rule  is,  that  on  a  motion  to  change  the  venue,  <^o*<"' 
00  costs  are  allowed  on  either  side,^  but  they  abide  the  event 
of  the  sttit.'^  But  this  rule  applies  merely  to  the  costs  of  the 
motion,  and  not  to  the  costs  of  preparing  for  trial ;  and  there- 
fore, where  a  cause  was  noticed  for  trial,  and  the  defendant 
obtained  an  order  to  stay  proceedings,  with  a  view  to  move  to 
change  the  venue,  and  the  motion  was  refused,  the  court  or- 
dered him  to  pay  the  costs  of  preparing  for  trial  up  to  the  time 
of  the  order.*^  And  where  the  party  moves  on  defective 
papers,  and  for  that  reason  fails  in  his  applicatioui  costs  are 
aDowed.". 

Where  the  venue  is  changed,  a  certified  copy  of  the  rule  ^'•^^JjJ,^*^'^ 
nrast  be  served  on  the  plaintiff's  attorney,  a  mere  notice  of  the  JJJJ^ 
nik  being  insufficient;  and  until  this  be  done,  the  plaintiff  has 
bright  to  consider  the  original  venue  as  the  place  of  trial.^ 

Ofiht  change  of  venue  on  application  of  the  plaintiff.']  If  ^^°  ^^ 
the  plaintiff  wish  to  alter  his  venue,  he  must  give  notice  of  a 
niotioD  to  amend  the  declaration  for  that  purpose ;  he  cannot 
loave  directly  to  change  the  venue,  and  a  notice  of  such  mo- 
tion is  insufficient^  The  court  do  not  seem  to  consider  an 
plication  of  this  nature  in  the  same  light  as  an  ordinary  mo- 
tion to  change  -the  venue,  or  as  governed  precisely  by  the 
sioie  rules.*^     The  amendment  may  be  made  aAer  the  venue 


*  2  Cowen.  Rep.  496.  "  1  Cowen.  Rep.  47. 

^  3  Johns.  Rep.  447.  3  Caines'  '  ^  1  Cowen.  Rep.  569. 

^.  104.  w  4  Cowen.  Rep.  541. 18  Johns. 

"  4  Cowen.  Rep.  554.  Rep.  335. 

**  4  Johns.  Rep.  492.  1  Cowen.  ^  16  Johns.  Rep.  149. 

^.  569.  w  13  jphng^  Rgp.  330. 

"•  30  Johns,  Rep,  475. 
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has  been  changed,  on  motion  of  the  defendant  ;^  or  if  the 
plaintiff  wish  to  restore  the  yenue  to  the  original  coun^,  he 
may  more  aim^y  to  vacate  die  former  rule.^  Under  qpecial 
dteumstances  the  applioation  will  be  granted^  even  after  the 
caoise  hasf  been  once  tried.^ 

The  declaration  on  file  should  be  altered  so  as  to  make  it 
coofbrmable  to  the  rale ;  bat  this  iht  court  will  order  to  be 
done  at  any  time  aot  as  to  mahe  the  pleadings  on  file  regular, 
and  the  defendant  cannol  avail  himself  of  the  want  6f  the  alter- 
adm.  It  is  not  necessary  that  any  copy  of  the  amended  de- 
cbratioD  shpirid  be  served  upon  the  dc&ndant,  but  it  is  suffi- 
cient tor  secve  him  with  a  certified  copy  of  the  rule,  and  he  is 
boundi  to  plbad  in  the  same  manner  as  if  the  venue  h^d  not 
been  changed*^ 

Where  the  plaintiff  may  amend,  of  couiiae^^  he  may  amend 
so  as  to  change  tiie  venue*' 


SECTION  vn. 


OF    KOTIONS   FOB  A   STRUCK  JUBT,  AND   TBIAL   AT   BAB. 

iBj^hat  MoHon  for  struck  JuryJ]     It  is  provided  by  statute,  that 

"  when  it  shall  appear  to  the  supreme  court,  or  to  any  court  of 
common  pleas,  in  which  any  cause  shall  be  pending,  that  a 
fair  and  impartial  trial  will  be  more  likely  to  be  obtained  by 
having  a  struck  jury,  or  that  the  importance  or  intricacy  of 


••  Str.  1202.  9  Johns.  Rep.  248.        "•  Vide  ante,  Vol.  1.  p.    420. 
"^  9  Johna.  Rep.  248.  Rule  28. 

••  13  JohBs.  Rep.  829.  >  7  Cowen.  Rep.  164. 

'  "*  18  Johns.  Rep.  466.  et  vide  2 

Johns.  Cas.  226. 


MOTIONS  FOR  STRUCK  JURY. 


3,^m 


the  cause  feqtures  such  a  jury,  tbe  court  shall  order  b  ifiecial 
jny  to  be  struck  for  the  trial  of  such  xause/'^ 

The  affidavit  on  which  the  motion  is  made  must  present  such  AffiOaTit. 
facts  as  will  satisfy  the  court  that  the  cause  is  intricate  or  im- 
portantf'  or  that  it  is  likely  that  a  more  impartial  trial  will  be 
obtsioed  by  having  a  special  jury  struck;  though  if  there  be 
DO  opposition  the  motion  is  granted  of  course,  as  in  other 
cases*^ 

A  special  jury  has  been  granted  in  an  action  for  a  libel  ^"*^*°    . 
against  a  publicofficer,  such  as  the  attorney.general.^adis-g^J^^JJSe^ 
trict  attorney,  or  the  recorder  of  New  York,*  or  a  representa- " '*™*' 
tive  m  congress.''    In  such  cases  the  affidavit  on  which  the 
motion  is  founded  must  show  that  the  libel  was  of  the  plaintiff 
in  bis  official  character,'  and  must  deny  its  truth.^     A  struck 
jury  was  refused  where  the  subject  matter  of  a  libel  related  to 
a  remote  transaction,  although  concerning  the  conduct  of  a 
foreign  minister  resident  here,  who,  however,  had  been  long 
soperseded."^ 

In  an  action  brought  by  a  turnpike  company,  against  a. per- 
son opening  a  highway  near  the  turnpike  gate,  to  avoid  the 
payment  of  toll,  the  court  allowed  a  special  jury,  on  the  ground 
that  questions  of  this  kind,  affecting  the  public,  are  important 
in  their  consequences.^^  But  the  circumstance  that  the  govern- 
ment of  the  United  States  is  interested  in  a  cause,^^  or  the 
value  of  the  subject  in  controversy,^^  does  not  make  it  of  im- 
portance enough  to  grant  a  struck  jury. 


•  R.  St  P.  3.  Ch.  7.  T.  4.  b.  46, 
VoL  2.  p.  418.  The  power  of  or- 
deting  a  struck  jury  was  possessed 
hf  Ae  supreme  court  at  eommon 
law,  independently  of  any  statute. 
Salk.  405.  5  Term  Rep.  460.  As 
to  the  mode  of  striking  a  special 
>uy>eeeuite,  Vol.  I.  p.  476. 

'  2  Cunes'  Rep.  98.  d80.  1 
Johns.  Rep.  814. 

*  2  Ctioes*  Rep.  880. 


^  1  Caines'  Rep.  408. 

^  1  Johns.  Rep.  61. 

^  4  Johns.  Rep.  482. 

^  1  Caines'  Rep.  498.  2  Johns. 
Rep.  373.  4  Johns.  Rep.  482.  491. 

»  1  Caines'  Rep.  498. 

**  4JohTis.  Rep.  186. 

"  1  Johns.  Rep.  141. 

''  3  Caines*  Rep.  64. 

^^  2  Johns.  Rep.  211.  sod  vide 
1  Johns.  Rep.  141. 
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The  testing  the  genuineness  of  ,a  signature  to  a  note  is  not 
a  question  of  intricacy  demanding  a  struck  jury ;  nor  is  a  con^ 
troversy  between  private  individuals,  however  respecuble,  and 
though  exciting  much  speculation  and  interest,  so  important  as 
to  autliorize  the  granting  of  such  jury." 

Fmeuce  If  after  a  special  jury  has  been  struck,  the  cause  goes  off  for 

ta  a^dSflSr  default  of  jurors,  no  new  jury  can  be  struck,  but  the  cause  must 
of  juitmL     ^  ^^^  ^^  ^^  ^^^  ^^^  appointed  :^*  and  where  the  plaintiff 

having  obtained  a  rule  for  a  special  jury,  and  no  special  jury- 
men appearing,  the  cause  was  tried  by  a  common  jury,  with- 
out the  consent  or  acquiescence  of  the  defendant,  who  rendered 
a  verdict  for  the  plaintiff,  the  verdict  was  set  aside."  The 
court,  however,  may  discharge  the  rule  for  a  special  jury,  as 
was  done  where  the  same  special  jurymen  were  struck  to  try 
several  causes  on  the  same  question,  and  the  court  being  disr 
satisfied  with  the  verdict  in  the  first  cause,  directed  it  to  abide 
the  event  of  another;  for  after  having  tried  thie  same  question 
in  one  cause,  the  jurors  would  not  come  unbiassed  to  the  other." 

Motion  far  trial  at  bar.']  Anciently  all  causes  commenced 
in  any  of  the  courts  at  Westminster,  were  tried  at  the  bar  of 
the  same  court  ;^'  but  since  the  establishment  of  justices  of 
nisi  prius,  trials  at  bar  have  become  very  rare.  And  it  is 
provided  by  statute,  that  all  issues  joined  in  the  supreme  court, 
or  in  the  court  of  chancery,  or  in  any  surrogate's  court,  and 
sent  to  the  supreme  court  for  trial,  shall  be  tried  at  a  circuit 
court  or  sittings,  in  the  proper  county  ;  "  unless  the  supreme 
court  shall,  on  the  motion  of  either  party,  in  cases  of  great 
difficulty,  or  which  require  great  examination,  order  such  trial 
to  be  had  at  the  bar  of  the  said  court."^* 

Permission  to  try  the  cause  at  bar  must  be  obtained  by 


"  2  Wend.  Rep.  296.  "  3  Black.  Com.  352. 

"  5  Term.  Rep.  453.  "  R.  St.  P.  3.  Ch.  7.  T.  4.  b.  1. 

">  4  Maule  &  Selw.  467.  Vol.  2.  p.  409. 

"  3  Taunt.  404     . 
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modoDi  founded  on  affidavit  of  the  circumstances  which  render 
snch  trial  proper;  and  the  consent  of  parties  is  not  suffi* 
dent*  * 

The  grounds  on  which  trials  at  bar  have  been  granted,  are  on  whst 
the  great  value  of  the  subject  matter  in  question,  the  probable 
length  of  the  inquiry,  and  the  likelihood  that  difficulties  may 
arise  in  the  course  of  it  f^  and  upon  every  application,  the 
court  will  exercbe  its  own  discretion  upon  the  peculiar. cir- 
coiostances  of  the  case.^  It  is  not  sufficient  to  say  generally 
in  the  affidavit  that  the  cause  is  expected  to  be  difficult ;  but 
the  particular  difficulty  which  is  expected  ought  to  be  pointed 
OQt,  that  the  court  may  judge  whether  it  be  sufficient.  And 
in  one  instance  a  trial  at  bar  was  refused  in  ejectment,  on  the 
mere  allegation  of  length,  and  probable  questions  of  difficulty 
in  a  cause  respecting  pedigree.^  It  has  been  said  that  a  trial 
at  bar  was  never  d«iied  to  any  officer  of  the  court,  nor  hardly 
to  any  gentleman  at  the  bar.^ 

As  permission  to  try  a  cause  at  bar  is  a  favour,  equitable  Ttmwim 
terms  will  be  imposed  upon  the  party  asking  it ;  as  that  he 
should  consent  to  the  examination  of  an  aged  witness,  that  his 
deposition  might  be  read,  in  case  of  his  death  before  the 
trial." 

A  motion  for  a  trial  at  bar  ought  regularly  to  be  made  after 
issue  joined,*"  and  in  the  term  preceding  that  in  which  it  is  in- 
tended to  be  had.^  The  plaintiff  may  countermand  his  notice 
of  trial,  as  in  other  cases ;  and  a  new  trial  may  be  moved  for 
afier  a  trial  at  bar,  as  well  as  at  nisi  prins.** 

*  8tr.  606.  "»  DMig.  487. 

*  Salk.  646.  pi.  19.    Str.  479.  *"  Str.   696.    Barnes,  455.    1 
Bunest  438.  447.    Doug.  437.    1  Term.  Rep.  364.  n.  a. 
TeRBRep.364.  n.a.  '^  Salk.  649.  pi.  23. 

"  1  Tenn  Rep.d63.  »  1  P.  Wma. 212.    Ld.  Raym. 

"  2  liild.  Pmct.  850.  1356.  S.  C.  Str.  564.  Str.  1165. 

^  Salk.  651.  pi.  30.  S.  C.  6    Burr.  Rep.  395. 
Mod.  123. 
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SECTION  VIII. 


OF  MOTIONS  TO  8ST  ASIDE  VERDICT  OB  NONSUIT,  AND  FOR  A  NEU' 
TRIAL  ;   AND  HEREIN  OF  KAKINO  AND  SETTLING  CASES. 


AtUintf 
aboltahed. 


.Formerly  the  princlpil  remedy  for  reversal  of  a  verdict  un- 
duly given,  was  by  writ  of  attaint*^  But  attaints  upon  untrue 
verdicts,  are  now,  as  we  have  already  seen,^  expressly  abolished 
by  statute :  and  it  has  been  for  a  long  time  the  practice,  in  case 
of  a  defect  of  judgment  arising  from  matter  dehors  the  record, 
to  apply  to  tlie  court  for  a  new  trial,  which  is  a  rehearing  of 
the  cause  before  another  jury.' 


Uotkm  tor  Motions  for  a  new  trial  are  however,  comparatively  speaking, 
BOTo.  of  modern  date;  the  ancient  mode  of  proceeding  having  been 
to  move  for  a  venire  facias  de  novo.  This,  however,  was  an 
imperfect  remedy,  as  it  was  a  rule  that  a  venire  facias  de  novo 
could  only  be  granted  upon  matter  appearing  upon  the  face  of 
the  record.^  » 

By  the  revised  statutes  the  venire  is,  as  we  have  seen,^  abo- 
lished ;  so  that  it  would  seem  that  there  can  no  longer  be  any 
such  thing,  technically  speaking,  as  a  motion  for  a  new  venire, 
but  that  the  relief  in  aU  cases  should  be  by  ordering  a  new 
trial. 


Want  of 
tie«. 


The  principal  grounds  or  reasons  for  setting  aside  a  verdict 
or  nonsuit,  and  granting  a  new  trial,  are  :^ 

First ;  the  want  of  due  notice  of  trial  {^  but  if  the  defendant 
appear  and  make  defence,  a  new  trial  will  not  be  granted  on 


^8  Black.  Com.  368. 
»  Ante,  Vol.  1.  p.  643. 
'  2  Archbd.  Pract.  252. 
*  1  SeUon.  Pract.  518, 519. 
'  Ante,  Vol.  1.  p.  468. 


*  Thifl  arrangement  is  adopted 
from  Tidd. 

•'  Ante,  Vol.  1.  p.  4^7.    2  Tidd 
Pract.  937. 
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this  ground.*  Where  the  defendant's  attorney  received  short 
notice  of  trial,  and  did  not  therefore  attend  the  circuit,  and  an 
inquest  was  taken  against  the  defendant,  by  d0ault,  of  which 
the  attorney  was  not  informed  until  it  was  too  late  to  apply  at 
Hne  next  term  to  set  aside  the  default  i  it  was  held  that  the 
notice  of  trial,  though  not  regular,  was  sufficient  to  put  the 
defendant's  attorney  on  inquiry  as  to  the  plaintiff's  proceed- 
ings, and  that  he  ought  to  have  applied  at  the  next  term  after 
the  inquest  was  taken.^ 

Secondly;  that  there  is  a  material  variance  between  thevtrianeebe- 
Circuit  roll  and  the  declaration/®  noaa  ua 

TOU. 

,  Thirdly ;  for  want  of  a  proper  jury  :^^  as  where  a  person  not  Want  or 
snmmoned,  was  sworn  on  the  jury  in  the  name  of  a  person  for 
^om  a  summons  to  serve  on  that  jury,  was  delivered,  the 
irregularity  having  been  noticed  before  the  verdict  was  de^ 

liveitsd.« 


Fourthly;  the  misbehaviour  of  the  prevailing  party  towards  iiubeha- 
4e  jury  or  witnesses,"  is  a  good  ground  for  a  new  trial.     But  wardajmy 
^rely  desiring  a  juror  to  appear,  is  no  cause  for  setting  aside 
*e  verdict." 


Fifthly;  for  the  misbehaviour  of  the  Jury.**    The  affidavits  Mtooondua 

ftf  k    .  .  .  of  Jaion. 

Ottbejorors  cannot  be  received  to  impeach  their  verdict,  by 


•28alk.646. 

Mo  Johns.  Rep.  486. 

"  See  ante.  Vol.  1.  p.  455. 

"2Tidd.Pract.037. 

^  0  Taunt.  460.  Barnes,  456. 
.  to  consequence  of  irregularity 
^  ^wing  jurors,  &c.,  vide  ante» 
^^1.  p.  512,  513, 

|'7Mod.l56. 

'*  1  Str.  643.  Where  it  was 
^^n^i  that  handbills  reflecting  on 


the  plaintiff's  character,  had  been 
distributed  in  court,  and  shown  to 
the  jury  on  the  day  of  trial,  the 
court  granted  a  new  trial;  and 
would  not  receive  from  the  jury 
affidavits  in  contradiction,  though 
the  defendant  denied  all  knowledge 
of  the  handbills.  3  Brod.  &  Bing. 
272. 

»<  See  ante,  Vol.  1.  p.  560,  551» 
552. 
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showing  their  own  misconduct ;  but  they  may  be  admitted  in 
exculpation  of  themselves,  and  in  support  of  their  verdict^^ 

Abwnce  of       Sixthly ;  the  court  wUl  sometimes,  though  rarely,  and  only 

party,  attor-  •  j 

n^ioreouii-  under  peculiar  circumstances,  grant  a  new  trial,  on  the  ground 
of  the  absence  of  a  party  or  his  attorney  or  counsel.^'''  ,  The 

ofwitnoflB.  unexpected  absence  of  a  witness,  is  likewise  sometimes  ad* 
mitted  as  a  ground  for  a  new  trial  ;^"  though  in  general,  if  the 
defendant  is  apprised  of  a  material  witness,  and  neglects  to 
make  an  application  to  postpone  the  trial  of  the  cause,  but 
goes  to  inH  without  his  testimony,  the  court  will  not  after- 
wards grant  a  new  trial  for  the  purpose  of  letting  in  the  evi- 
dence of  the  witness.^^ 

Where  a  material  witness  had  been  regularly  subpoenaed  by 
the  defendant,  ^nd  attended  at  the  circuit,  and  shortly  before 
the  cause  was  called  on,  absented  himself  without  the  know- 
ledge or  consent  of  the  party,  or  his  attorney,  and  his  absence 
was  not  discovered  until  after  the  jury  was  sworn,  by  means  of 
which  a  verdict  passed  against  the  defendant,  the  court  granted 
a  new  trial,  it  appearing  that  as  well  the  witness,  as  the 
persons  answerable  over  to  the  defendant,  were  insolvent.^ 
And  so  an  inquest  which  had  been  taken  by  default,  was  set 
aside,  upon  its  being  shown  that  the  defendant  had  obtained  a 
discharge  under  the  insolvent  law,  that  its  production  was  pre- 
vented by  accident,  and  that  he  lived  ai  a  great  distance,  and 
through  bddily  infirmity,  was  prevented  from  attending  the 
trial,  although  it  appeared  that  he  was  of  sufEcient  ability  to 
pay.^^  But  where  the  plaintifi*  had  examined  a  witness,  and 
delivered  him  over  to  the  defendant  to  cross-examine,  and 
before  any  opportunity  offered  to  enable  the  plaintiff  to  ask 


'"  4  Jbhns.  Rep.  487.  3  Gaines'  "  2  Salk.  645.    6  Mod.  12.    1 

Rep.  61.  and  see  1  Wend.  Rep.  Price,  1.  2  Chit.  Rep.  196. 

20r.  5  Cowen.  Rep.  106.  ^>  1& Johns.  Rep.  208.  1  Caittes* 

'^  3  Taunt.  484.   1  Price,  201.  Rep.  154.  2  Johns.  Cas.  S18. 

2  Chit.  Rep.  260.    1  Cames'  Rep.  >•  14  Johns.  Rep.  112. 

111.  2  Caines*  Rep.  336. 384.  "»  3  Gaines'  Rep.  100. 
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him  any  questions  in  explanation,  Uie  witness  fell  down  in  a 
fit,  and  the  plaintiff  proceeded  to  examine  other  witnesses,  and 
try  the  cause ;  the  court  refused  to  grant  a  new  trial,  to  give 
the  plaintiff  an  opportunity  of  letting  in  the  further  testimony 
of  the  strtne  witness.^  And  the  court  will  not  set  aside  a  BnrpriM. 
verdict  on  the  ground  that  the  plaintiff  was  surprised  at  the 
defeoice  set  up,^  or  upon  a  suggestion  that  the  party  was  not 
appiised  of  particular  evidence,  and  therefore  not  prepared  to 
answer  it  f^  or  because  a  witness  has,  either  from  inattention, 
or  the  want  of  being  prepared,  made  a  mistake  in  giving  his 
evidence;^  or  on  account  of  the  manner. in  which  he  was 
swDfn,"  or  of  an  objection  to  his  competency  discovered 

after  the  trial."  » 

i 

Seventhly ;  another  ground  tipon  which  die  court  will  grant  a  Newiy  dis- 
new  trial,  is  the  discovery  of  new  and  material  evidence  since  th(B  dence. 
first  triid.^  In  such  case,  the  affidavit  on  which  the  motion  is 
ibooded  must  state  what  the^evidence  is,  in  order  that  the  court 
may  judge  whether  or  not  it  is  material;^  and  must  show  that 
the  testimony  has  been  discovered,  and  not  merely  received 
since  the  former  trial.*® 

The  new  trial  will  not  be  granted,  if  it  appear  that  the  evi* 
deuce  might,  with  reasonable  attention  and  diligence,  have  been 
procured  before  the  first  trial  f^  nor  will  it  be  allowed  for  the 
fwpMe  of  introducing  new  and  cumulative  evidence,  as  to  the 
&cti  which  were  principally  controverted  on  the  former  trial  ;^ 


°  2  Caines'  Rep.  85.  Johns  Rep.  480.  1  Cowen.  Rep. 

"9  Johns.  Rep.  77.  381,882. 

^  2  Atk.  319.  2  CbH.  Rep.  204.  »  1  Caines'  Rep.  24.  3  dunes' 

^Hooie,  179.  8  Taunt.  2:36.  Rep.  182»  186.  4  Johns.  Rep.  425. 

*"  8ty.  Rep.  27.    sed  vide  5  ^2  Caines'  Rep.  155. 

Tiont  2T7.  1  Bing.  145.  ^  1  Price,  143.  et  vide  5  Cowen. 

"  Biod.  &  Bing.  232.  Rep.  122. 

**  I  Term  Rep.  717.    1  Bos.  &  »  2  Caines'  Rep.  129.  8  Johns. 

^-  ^.  a.  Rep.  84.    15  Johns.  Rep.  210.   9 

"  2  W.  Black.  Rep.   955.  2  Cowen.   Rep.  366.   sed  vide  12 

^^  ^p.  87.  155.   3  CaineB'  Johns.  Rep.  354.    14  Johns.  Rep. 

"«P-  30fr.  1  Johng.  Caa.  402.    8  186.  1  Maule  &  Selw.  9. 165. 
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Dor  on  the  ground  of  mistake  or  surprise  in  a  witness,  ei- 
amined  on  th^  trial,  especially  after  a  lapse  of  time  and  negli- 
gence in  the  party  ;^  nor  for  the  purpose  of  impeaching  the 
testimony  of  a  witness.^ 

In  an  action  of  slander,  for  charging  the  plaintiff  Vith  pass- 
ing counterfeit  bank  notes,  the  court  refused  to  grant  the  de- 
fendant a  new  trial  on  an  affidavit  of  newly  discovered  evi- 
dence which  went  merely  in  support  of  a  plea  of  justificadoD ; 
but  the  court  say,  it  would  have  been  otherwise  if  the  defend- 
ant had  discovered  new  evidence  which  went  to  the  plea  of  not 
guilty,  and  that  only.^ 

Where  in  an  action  on  the  case  for  seduction,  the  daughter 
swore  that  she  was  gotte^  with  child  on  a  certain  day,  upon 
which,  as  it  appeared  by  the  affidavits  of  several  mtnesses,  the  de- 
fendant was  thirty  or  forty  miles  distant ;  and  the  defendant  swore 
that  he  did  not  know,  and  had  no  reason  to  believe  that  she 
would  fix  upon  that  time,  and  that  consequently  he  was  notable, 
and  did  not  attempt  to  prove  an  alibi  on  the  trial ;  it  was  held  that 
*   the  newly  discovered  evidence  was  neither  cumulative,  nor 
within  the  objection  that  its  tendency  was  merely  to  impeach 
the  testimony  of  a  witness,  as  it  would  go  to  disprove  the  main 
fact  in  question  upon  the  trial ;  and  the  court  ordered  a  new 
trial.** 


AdY«riep»r      Ou  a  motiou  for  a  new  trial,  on  the  ground  of  newly  dis- 
Sf  wiuiM  covered  evidence,  it  is  competent  for  the  adverse  party  to  show 

ii  unworthy  ,^,.,,  .  .  . 

ofaredit  by  affidavit  that  the  witness  whose  testimony  is  stated  to  be 
material  and  newly  discovered,  is  wholly  unworthy  of  credit," 
and  papers  will  be  received  in  support  of  the  character  of  the 
person  thus  impeached*^ 


"  2  Games'  Rep.  129.  et  vide        ^  9  Johns.  Rep.  264. 
5  Taunt.  277.  »  b  Cowen.  Rep.  106. 

^  1  Gaines'  Rep.  24.    3  Johns.        "  18  Johns.  Rep.  469.  2  Gaines* 

Rep.  255.    4  Johns.  Rep.  425.    5  Rep.  260. 
Johns.  Rep.  248. 1  Johns.  Gh.  Rep.       ^  2  Gaines'  Rep.  281 . 
432,  sed  vide  1  Bos.  &  Pull.  429. 
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Eighthly ;  that  the  jury  have  found  a  verdict  without  or  con-  verdict  cm- 
traiy  to  evidence,*  is  another  ground  for  granting  a  new  trial.  *«****• 
Bot  where  there  is  evidence  on  both  sides,  and  the  cause  has  been 
fairly  submitted  to  the  jury,  and  it  does  not  appear  that  injus- 
tice has  been  done,  it  is  not  usual  to  grant  a  new  trial  ;^®  nor 
will  a  verdict  be  set  aside  on  the  sole  ground  that  is  against 
the  weight  of  evidence,  unless  in  a  very  clear  case.^^     And  in  Penaiae. 
penal  actions  and  in  actions  for  a  libel,  and  for  defamation, 
and  other  actions,  vindictive  in  their  nature,  the  court  will 
not  grant  a  second  trial  unless  some  rule  has  been  violated  in 
the  admission  or  rejection  of  evidence,  or  in  the  exposition  of 
the  law  to  the  jury,  or  there  has  been  tampering  with  the  jury.^ 

In  an  action  against  the  sheriff  for  an  escape,  the  court  re- 
fused to  grant  a  new  trial,  though  the  verdict  was  against  the 
weight  of  evidence  ;  the  action  sounding  in  tort,  and  the  sum 
in  controversy  being  small,  and  the  evidence  as  to  the  damages 
contradictory.^  A  nonsuit,  or  verdict  for  the  defendant,  will 
iK»t  be  set  aside,  though  contrary  to  evidence,  where  it  is  evi- 
dent that  the  plaintiff  can  only  recover  nominal,  or  very  small 
damages.^ 

Ninthly ;  where  the  witnesses  on  whose  testimony  a  verdict  WitnewM 

-     ,  ,  ,    convictad  of 

wasobtained  have  since  been  convicted  of  peijury  in  giving  their  perjury, 
^idence,  it  seems  that  the  court  will  grant  a  new  trial ;  or  on 
the  finding  of  a  bill  of  indictment  against  them,  stay  the  pro- 
<^ceding8  until  the  indictment  is  tried,  if  a  probable  ground  be 
^  to  induce  the  court  to  believe  that  the  witnesses  are  per* 


*  1  Borr.  Rep.  12.  54.  2  Burr. 
H  W.  036.  3  Bam.  &  Aid. 
^  2  Ttimt.  358.  3  Wile.  47.  1 
^ili.  66.  1  Price,  369.  1  Caince' 

•28tr.  1106. 1142.  lWils.22. 
^  Ctmes'  Bep.  168.  3  Johns.  Rep. 
ITO.  571.  382.    17  Johns.  Rep. 

^*.  iedvide  8  Taunt.  01.    1 

**«€«,  278. 


«  2  Wend.  Rep.  3B2.  5  Cowen. 
Rep.  106.  7  Cowen.  Rep.  613. 

**  3  Johns.  Rep.  180.  9  Johns. 
Rep.  36.  2  Cowen.  Rep.  479.  6 
Taunt.  297.    2  Price,  282. 

^  8  Johns.  Rep.  369. 

**  6  Taunt.  233.  18  Johns.  Rep. 
129. 

4*  Benfield  vs.  Petrie,  Petrie  vs. 
Milk,  and  Tor  vs.  Yates,  cited  2 
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EzcealYe 
damagef. 


Tenthly ;  a  new  trial  will  be  granted  for  excessive  damages.^ 
But  in  actions  for  torts,  as  slander,  libel,  maficious  presecutioD, 
and  tbe  like,  a  new  trial  will  not  be  granted  for  excessive  damages, 
unless  the  amount  is  so  flagrantly  outrageous  and  extravagant 
as  manifestly  to  show  that  tbe  jury  acted  cotraptly,  or  under 
the  influence  of  passion,  partiality,  or  prejudice.^^  It  is  not 
Qsual  to  grant  a  new  trial  for  smallness  of  damages.^ 


tf MiraedoD      Lastly ;  a  new  trial  will  be  granted  for  the  nusdirection  of 
the  judge,^  or  on  account  of  his  admitting  or  refusing  testir 
mpny  contrary  to  law.^    But  it  is  a  matter  which  rests  in  the 
sound  discretion  of  the  court  to  grant  a  new  trial  or  not,  an* 
der  all  the  circnmstances  of  the  case ;  and  they  will  not  there- 
fore set  aside  a  verdict  fiur  the  misdirection  of  die  judge,  where 
it  appears  that  the  misdirection  was  not  material,  and  that  it 
has  not  occasioned  injustice  f^  nor  for  the  admission  of  illegal 
testimony,  where  it  is  shewn,  on  the  ]nodon,that  tlie  same  fiiot 
would  be  proved,  at  a  subsequent  trial  by  legal  evidence,  pro- 
vided such  evidence  be  incontroverdble  in  its  nature,  *as  a  re- 
cord or  the  like.^     And  a  new  trial  will  not  be  granted^ 


Tidd.  Plract.  038.  et  vide  1  Bos. 
&  Pull.  4OT.  3  Burr.  Rep.  1771.  1 
Bing.ddO.  4  Made  &  Selw.  140. 
2  Price,  3.  8  Taunt.  182.  4  Taunt, 
640.  9  Price,  76.  89. 

^  1  Str.  692.  1  Burr.  Rep.  609. 
1  Term.  Rep.  277.  4  Term  Rep. 
651.  2  WilB.  160.    3Wil6. 18.62. 

*''  9  Johns.  Rep.  45.  10  Johns. 
Rep.  443.  12  Johns.  Rep.  284. 
5  Cowen.  Rep.  106.  8  Cowen. 
Rep.  214.  2  Wend.  Rep.  352. 

««  2  Salk.  647.  2  Str.  940. 
1051. 

«>  Salk.  6^.  pi.  24.  2  Wils.  273. 
1  Wils.  76.  6  Twmt.  238.  3  Johns. 
Ca8.39. 


^'^  7  Johns.  Rep.  Ma 

"  10  Johns.  Rep.  447.  2  Johns. 
Rep.  46.  3  Johns.  Rep.  628.  1 
Johns.  Cas.  250.  1  Wils.  57. 

*■  3  Johns.  Cas.  125.  2  Caines' 
Rep.  224.    But  on  a  bill  of  excep- 
tions the  court  will  not  look  to 
other  matter,  so  as  to  deprive  a 
party  of  the  benefit  of  his  excep- 
tion; but  wiU  grant   s  new  trial 
where  improper  evidence  has  been 
given,  though  such  evidence  was 
merely  cumolative,  uDleaa  it  has 
been  waived,  either  expressly  or 
by  implication.    See  ante«  V<k.  1. 
p^   534,   535,   »d    e«see     there 
cited. 
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although  a  judge  errs  in  refusing  a  nonsuit,  if  in  a  subsequent 
stage  of  the  cause;  the  facts  necessary  to  the  maintenance  of 
the  action  are  shown.^ 

Where  the  cause  of  action  was  triflinir,  and  the  plaintiff  re- ca«M  of  ■«- 
covered  only  nominal  damages,  die  court  refused  to  set  aside 
averdictfor  the  misdirection  of  thejudg-e,  provided  (he  plain- 
tiff shoald'elect  to  discontinue  without  costs  :^  and  the  court 
have  refused  to  set  aside  a  verdict  on  motion  of  the  defendant, 
where  the  recovery  was  only  nominal  or  for  a  very  small  sum ; 
and  the  defendant  was  entitled  to  costs  as  the  verdict  stood.^ 
So  likewise  a  verdict  for  the  defendant,  or  nonsuit,  Wilt  not  be 
^  aside  where  it  is  evident  that  the  plaintiff  can  only  recover 
ooniDal  damages:^  and  the  court  will  not  hear  a  motion  to 
set  aside  a  nonsuit  at  the  trial,  where  the  plaintiff  has  since 
M,  the  only  effect  obviously  being  merely  to  unsettle  the 
question  of  costs,** 

Where,  afler  the  plaintiff  had  rested  his  cause  at  the  circuit  Buj>sMtioii 
OQ  the  trial  of  a  question  of  fact,  the  defendant's  counsel  called 
9  witness  on  his  part,  but  upon  the  judge's  intimating  an  opi- 
nion in  favour  of  the  defendant,  forbore  to  examine  the  witness 
^  to  introduce  any  further  testimony,  although  urged  to  do 
90  by  the  defendant,  and  the  jury  found  for  the  plaintiff;  it 
was  held  that  the  suggestion  of  the  judge,  he  not  having  ex- 
doded  or  refused  to  hear  any  testimony,  was  no  ground  for 
gmoting  a  new  triaL^  And  so  where  counsel  rose  to  address 
the  jufy,  and  the  judge  told  him  he  should  charge  against  him, 
^  he  did  not  therefore  address  the  jury,  it  was  held  that  this 
was  a  voluntary  relinquishment  of  the  right  to  address  them. 


"  2  Wend.  Rep.  561.  ^  3  Johns.  Rep.  239.    1  Johns. 

^  3  Johns.  Rep.  528.  Cas.  265. 

**  5  Johns.  Rep.  137.  6  Johns.        '^  5  Cowen.  Rep.  289. 
R^  270.  ••7  Cowen.  Rep.  29. 

V0L.II.  17 
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and  not  compulsory  by  the  decision  of  the  judge,  and  the  coart 
refused  for  this  reason  to  grant  a  new  trial.^ 
Omifrfon  to      It  «eems  that  where  the  judire  omits  to  notice  material  testi- 

notice  tMtt-  ^      ^ 

monf.        mony  in  his  charge  to  the  jury,  the  court  will  not  grant  a  new 
trial  unless  the  party  call  his  attention  to  such  testimony.^ 

Though  an  objection  is  not  specifically  taken  at  the  trial, 
yet  if  it  appear  on  a  case  made,  that  the  plaintifi*  ought  not  to 
have  recovered  on  grounds  which,  if  they  had  been  taken, 
could  not  have  been  obviated,  the  verdict  will  be  set 
aside.^^ 

• 

Defect  In        On  a  motiou  for  a  new  trial  no  advantage  can  be  taken  of. 

to fonn'^^  any  defect  in  the  pleadings,  or  of  a  mistake  in  the  fonn  of 

action.        election.^    And  the  court  will  not  grant  a  new  trial  on  the 

ground  that  the  defendant,  by  the  mistake  of  his  attorney,  had 

pleaded  a  plea  which  did  not  cover  the  whole  defence**^ 

Application      It  is  uo  longer  usual  for  the  court  of  chancery  to  interpose 

ipud^  to  •  1* 

court  in  by  directing  the  parties  to  proceed  to  another  trial,  but  appli- 
poMi^-  cations  for  a  new  trial  should  now  be  made  to  the  court  in 
which  the  action  is  pending.^®^  And  this  court  has  granted  a 
immt  fkom  new  trial  on  a  feigned  issue  out  of  chancery,  where  an  inquest 
by  default  had  been  improperly  taken,  and  on  the  ground  of 
newly  discovered  evidence;  though  in  such  case  it  is  more  pro- 
per to  make  the  application  to  chancery.^  And  in  a  late  case, 
where  a  motion  was  pending  for  a  new  trial  on  a  feigned  is- 
sue to  try  the  question  of  adultery,  the  court  on  motion  ordered 
the  cause  to  be  stricken  from  the  calendar,  on  the  ground 


••  9  Cowen.  Rep.  140.  ^  7  Gowen.  Rep.  474. 

~  2  Cowon.  Rep.  479.  *^  2  Johns.  Ch.  Rep.  226.    1 

^  1  Wend.  Rep.  380.  Johns.  Ch.  Rep.  97.  S.  C.  14  Johns. 

"  1  Johns.  Rep.  509.    3  Johns.  Rep.  63.    18  Johns.  Rep.  515. 
Rep.  105.    4  Johns.  Rep.  403.    5       ^6  Taunt.  444.    4  Maule  ^ 

Cowen.. Rep.  106.  Selw.  192.  1  Cowen.  Rep.  216. 
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that  this  was  a  matter  more  properly  cognizable  in'  the  court 
of  chancery.** 

A  new  trial  cannot  be  irranted  in  civil  cases  at  the  instance  Newtnai 

cannot  ba 

of  one  of  several  defendants  ;^^^  nor  for  a  part  only  of  the  ^l^^f 
caase  of  action:^  therefore,  where  one  issue  out  of  four  ^^^^^^l[T 
against  evidence,  the  court  granted  a  new  trial  not  only  as  to  *°^ 
that  issue,  but  for  the  whole ;  but  then  the  issue  found  against 
evidence  must  be  a  material  one ;  for  if,  out  of  three  issues, 
two  be  found  against  evidence,  yet  if  the  material  issue  in  the 
cause  be  agreeable  to  evidence,  the  court  will  not  grant  a  new 
trial'' 


It  is  a  general  rule,  that  a  party  shall  not  move  for  a  new  party  eaanoi 
trial  after  be  has  moved  in  arrest  of  judgment.^^    This  rule,  new  trial 
however,  only  applies  to  cases  where  the  party  had  knowledge  inamtoi 
of  the  facts  on  which  the  motion  for  a  new  trial  is  founded, 
at  the  time  of  moving  in  arrest  of  judgment ;  and  therefore  a 
new  trial  was  granted  after  a  motion  in  arrest  of  judgement  on 
affidarits  of  two  of  the  jury,  that  they  drew  lots  for  their  ver- 
dict.»« 


The  motion  for  a  new  trial  must  be  made  within  the  time  when 
limited  by  the  rule  for  judgment,  unless  further  time  has  been  be  made, 
obtained  by  a  judge's  order  :^  and  in  no  case  will  a  motion 
for  a  new  trial  be  heard,  after  judgment  has  been  perfected,^ 
even  on  the  ground  of  evidence  discovered  since  the  trial,''^ 
tmless  where  the  order  to  stay  proceedings  has  been  refused 
throogh  the  misapprehension  of  the  judge,''^  or  there  has  been 
some  mistake  as  to  the  practice  by  the  attorney.''' 


•  1  Cowen.  Rep.  216.  »«  BuU.  N.  P.  326. 

'*  12  Mod.  275.  Str.  814.  Bon.  «•  See  ante,  Vol.  1.  p.  &54. 

N.  P.  326.  3  Salk.  362.  pi.  3.  ^  Coleman,  94. 

"*  Burr.  Rep.  1224.    Str.  814.  3  ^"^  15  Johns.  Rep.  354. 

Wik.  47.  •"  3  Caines'  Rep.  57. 

"  BqU.  N.  p.  326.  '"  Coleman,  04.  3  Cowen.  Rep. 

*•»  Salk.  647.  pL  17.  Burr.  Rep.  354.  Ante,  Vol.  1.  p.  656. 
334. 
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2  orfi? ^  The  order  may  be  granted  as  well  in  term  as  in  vacation.'* 
^^  After  four  days  from  the  time  of  entering  the  rule  for  judg- 
ment a  judge  has  no  power  to  grant  a  stay  of  proceedings, 
though  the  record  is  not  filed  f^  but  although  a  rule  for  judg- 
ment may  have  been  entered,  yet  a  judge  may  either  grant  an 
order  to  stay  proceedings,  or  cancel  his  own  order  for  that 
purpose.'^'  If  a  judge  has  granted  an  order  to  stay  proceed- 
ings on  a  case  made,  on  account  of  an  improper  item  allowed 
by  the  jury,  the  court  may,  on  such  item  being  relinquished, 
vacate  the  order.'* 

It  is  no  ground  for  discharging  an  order  granted  on  a  case, 
that  the  party  making  the  case  had  not  brought  on  the  argu- 
ment ;  for  the  opposite  party  might  have  noticed  the  cause  for 
argument,  and  both  are  therefore  equally  in  default.''^ 

The  court  will  not,  when  a  motion  for  a  new  trial  is  pend- 
ing on  the  part  of  the  defendant,  order  the  amount  of  the  ver- 
dict to  be  paid  in,  although  his  bail  have  become  insolvent,  or 
from  his  circumstances  the  plaintiff  is  in  danger  of  loang  his 
debt." 

Where  mo-       Motions  to  set  aside  a  verdict  or  nonsuit  for  an  irre<nilarit\*, 

Hon  enume-  . 

rated  or  n<m- exclusively  f  are  non-enumerated;  in  all  other  cases  thev  are 
enumerated."^    Where  the  motion  is  for  irregularity,  or  on  the 

to  b?mde.  ground  of  newly  discovered  evidence,  it  is  founded  on  affidavits.^ 
In  all  other  cases  a  case  must  be  preparedby  the  party  intending 
to  make  the  motion,  stating  the  facts  upon  which  the  motion 


^'  3  Cainee'  Rep.  106.  ••  By  the  thirty-fourth  rule  a 

^*  3  Cowen.  Rep.  354.  case  is  required  to  be  made,  in  all 

''^  3  Cainea'  Rep.  106.  caaee  except  where  the  motion  is 

''^  lb.  founded  on  an  irre^arity ;  but  the 

""  3  Caines'  Rep.  151.  See  ante,  provisions  relative  to  settlii^  and 

Vol.  2.  p.  76.  amending  cases,  &c.,  are  evidently 

*"  1  Caines'  Rep.  11.  518.  et  inapplicable  where  the  motion  is 

vide  7  Cowen.  Rep.  477.  and  post  founded  on  newly  discovered  evi- 

"  Of  Reference."  dence.                                      _^ 

'•  Rule  47.  y-.C 
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is  founded,  which  is  prepared,  amended,  and  settled,  accord- 
ing to  the  rules  of  the  coart.^' 

A  copy  of  the  case  must  be  served  within  four  days  after  Ji^ed."** 
the  trial  on  the  opposite  party,  who  may  within  four  days 
thereafter^  prepare  amendments  thereto,  and  serve  a  copy  on 
the  party  who  prepared  the  case.  After  receiving  the  pro- 
posed amendments,  the  party  who  prepared  the  case  has  four 
days  to  serve  the  opposite  party  with  a  notice  to  appear  before 
the  judge  who  tried  the  cause,  to  have  the  case  and  amend- 
ments settled ;  the  time  for  settling  the  case  must  be  specified 
in  the  nodce,  and  must  be  not  less  than  four  nor  more  than 
twenty  days  after  service  of  such  notice.  The  judge  there- 
upon corrects  and  settles  the  case  in  such  manner  as  he  deems 
consistent  with  the  truth  of  the  facts.'^ 

It  is  further  provided  by  rule,  that  "  if  the  party  shall  omit  SSlJlJSe? 
to  make  a  case  within  the  time  above  limited,  he  shall  be  deemed  ^* 
to  have  waived  his  right  thereto ;  and  when  a  case  is  made, 
3ttd  the  parties  shall  omit,  within  the  several  times  above  limited, 
the  one  party  to  propose  amendments,  and  the  other  to 
notify  an  appearance  before  the  judge,  they  shall  respectively 
he  deemed,  the  former  to  have  agreed  to  the  case  as  proposed, 
and  the  latter  to  have  agreed  to  the  amendments  as  proposed.'"^ 

The  proposed  amendments  may  either  be  written  on  the^JJJ^^,?" 
copy  of  the  case  served,  or  on  a  separate  piece  of  paper;  if**"* 
not  written  on  the  case  the  amendments  must  refer  to  the  line 
and  page  in  which  they  are  proposed  to  be  inserted.^     But  it 
is  irregular  for  the  party  proposing  amendments,  to  draw  up 
an  entirely  new  case  by  way  of  substitute."* 

If  it  appear  by  affidavit  that  a  case  made  does  not  set  forth  wberaflir- 
tne  facts  as  they  appeared  on  the  trial,  and  that  the  amend-  sranted. 
OMnts  proposed  wercf  prevented  by  accident  from  reachbig  in 
dne  time  the  hands   of  the  counsel  employed  to  attend  to 
^  aetdement,  the  court  will  grant  further  time  to  settle  the 
^^^^    Where  after  a  verdict  and  within  the  time  allowed  for 


"  IWe  34.  ^l  Caines'  Rep.  345. 

**  ^'  •«  1  Cainee'  Rep.  344. 

"  ^«35.  »«  1  Games'  Rep.  23. 
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making  a  case,  the  defendant's  attorney  appUed  to  the  plsdn- 
tiflTs  attorney,  for  certain  papers,  which  had  been  read  in  evi- ' 
dence  and  which  were  necessary  to  be  put  in  the  case,  which 
were  refused  by  the  plaintiff's  attorney,  and  the  defendant's 
attorney  could  not  for  that  reason  make  up  the  case;  the  comt 
ordered,  that  the  plaintiff's  attorney  furnish  the  papers  to  the 
defendant's  attorney,  or  permit  him  to  take  eitracts,  and  that 
the  proceedings  should  in  the  mean  time  be  stayed**^ 
Amend-  A  party  making  a  case  has  been  allowed,  on  showing  a 

mistake,  to  amend  his  case  upon  terms,^  even  after  it  has  been 
argued*^  Where  there  were  cross  causes,  the  plaintiff  in  each 
of  which  had  obtained  a  verdict,  subject  to  the  opinion  of  the 
court  on  a  case  to  be  made,  and  in  the  cases  material  facts  were 
omitted,  the  court  would  not  allow  the  plaintiff  to  enter  up 
judgment,  but  ordered  the  case  to  be  corrected.*® 

We  have  already  had  occasion  to  mendon,'^  that  the  prac- 
tice of  taking  a  general  verdict,  subject  to  the  opinion  of  the 
court,  on  a  case  containing  all  the  evidence  given  on  the  trial, 
toStoopto^  has  been  abolished  by  rule.**     But  a  verdict  may  be  taken 
ion  of  court  gubj^ct  to  the  Opinion  of  the  court,  where  the  parties  a£pree  on 
the  facts  proved,  or  where  the  facts  are  found  by  the  jury ;  and 
in  such  case  it  is  the  duty  of  the  party  in  whose  favour  the 
verdict  is  taken,  to  prepare  the  case.^ 
caM  mmt        A  case  made  under  these  circumstances,  is  a  substitute  for 

■et  forth 

Actonndnoia  Special  verdict,  and  must  state  in  the  same  manner  as  a 

evUlenee.  ' 

special  verdict,  the  facts  proved  at  the  trial,  and  not  merely,  as 
is  indeed  evident  from  the  terms  of  the  rule  above  cited,  the 
evidence  of  these  facts.^  But  in  other  cases,  as  on  motions 
to  set  aside  a  verdict  as  against  evidence,  &c.y  it  is  obvious 
that  the  evidence  itself  must  be  stated."'^ 


■^  2  Johns.  Gas.  71.  And  see  1  "  Ante,  Vol.  1.  p.  548. 

Gaines'  Rep.  74.  ^  Rule  96. 

~  2  Johns.  Rep.  481.  "  lb. 

"  3  Johns.  Rep.  140.  *«  2  Wils.  268. 

«^  1  Gaines'  Rep.  74.  *'  2  Dunlap.  Pract.  669. 
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Where  a  verdict  is  taken  subject  to  the  opinion  of  the  court,  2[Jh^2c*° 
it  seems  that  no  order  to  stay  proceedings  is  necessary ;  and  d^i«n^ 
that  it  does  not  come  within  the  rule  allowing  either  party  to 
notice  the  case  foi  argument ;  but  that  if  the  party  whose  duty  it 
IS  to  prepare  the  case,  neglect  to  do  so,  or  to  bring  it  on  to  argu- 
ment, the  proper  course  for  the  opposite  party  is  to  g;jve 
notice  of  a  motion  to  enter  judgment  in  his  own  favour,  which 
b  brought  on  as  a  non-enumerated  motion.'* 

It  is  provided  by  rule,  that  *^  in  cases  of  exception  taken,  Biiiiof  ex- 

^  •^  »  r  ^  ceptionB,  de- 

demarrer  to  evidence,  special  verdict,  or  case  subject  to  the  «nurr«r  xo 

'    '^  '  •'  evidence  fcc. 

opiDion  of  the  court,  tb^  party  shall  not  be  required  to  prepare 
attbe  trial  hisbilj  of  exceptions,  or  bis  demurrer,  or  statement 
of  the  evidence,  or  special  case,  or  to  put  in  form  the  special 
verdict;  but  shall  merely  reduce  such  exceptions  to  writing,  or 
make  a  minnte  of  the  demurrer  to  evidence,  and  of  the  facts 
foand  specially  by  the  jury,  as  the  case  may  happen  to  be,  and 
deliver  it  to  the  judge,  or  the  judge  shall  himself  note  the 
points  as  he  may  elect;  and  the  bill,  demurrer,  case,  or  special 
verdict,  shaU  afterwards  be  drawn  up,  amended,  and  settled, 
within  such  times,  and  under  the  same  regulations,  as  are 
made  with  respect  to  cases."^ 

The  time  for  preparing  a  case,  bill  of  exceptions,  special  JJuKJume. 
verdict,  or  demurrer  to  evidence,  and  the  time  for  preparing 
unendments  the  reto,  may  be  enlarged  by  the  judge  before 
whom  the  cause  was  tried,  or  by  one  of  the  justices  of  the 
sopreme  court,  but  not  by  any  other  officer.^^ 

Cases  maybe  male  with  a  stipulation,  giving  to  either gjjj^^ 
pafty  the  right  to  turn  the  same  into  a  special  case ;  though 


"«15  Joboa.  Rep.  481.  et  vide    meat  of  motions  generally,  see 
I  Johns.  Cas.  908.  2  Johns.  Cas.    ante,  Vol  2.  p.  72. 
219.    Am  to  hringing  on  an  argu-       ^  Rule  38. 

-»•  Rule  89. 
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not^  into  a  bill  of  exceptions.^^    The  advantage  of  providiiig 
that  a  case  may  be  turned  into  a  special  verdict,  is  that  the 
party  is  thus  enabled  to  bring  a  writ  or  error ;  for  a  case  not 
forming  a  part  of  the  record,  no  writ  of  error  will  lie  upon  it.' 
The  mode  of  turning  a  case  into  a  special  verdict,  and  the 
timfe  within  which  this  is  to  be  done,  are  provided  for  in  the 
following  rules  of  court: 
uiraed^to        "  Where  there  shall  be  a  stipulation  in  a  case,  giving  either 
dteu***  ^'*  psu^y  leave  to  turn  the  same  into  a  special  verdict,  the  party 
to  whom  that  right  shall  be  reserved,  shaA  have  thirty  days 
aAer  the  adjournment  of  the  court,  at  the  term  when  jndg* 
roent  shall  be  given,  to  prepare  and  serve  such  special  verdict. 
The  party  upon  whom  the  same  shall  be  served,  shall  have 
twenty  days  to  prepare  and  serve  amendments ;  and  in  case 
such  amendments  shall  not  be  agreed  to,  the  same  shall  he 
settled  by  one  of  the  justices  of  this  court,  on  a  notice  to  be 
given  within  ten  days  after  service  of  such  amendments.^ 

"  In  case  such  special  verdict  shall  not  be  served  within  the 
said  thirty  days,  the  prevailing  party  shall  be  at  liberty  to 
perfect  his  judgment  and  proceed  thereon.  And  in  case  no 
amendment  shall  be  proposed  and  served  within  the  twenty 
days  allowed  for  that  purpose,  the  special  verdict  shall  be 
deemed  assented  to,  as  proposed  and  served."^ 

coftioo  We  have  already  noticed  the  general  rules  by  wbicb  ihe 

court  is  governed  in  awarding  costs  where  a  new  trial  is 
granted.^  If  a  new  trial  is  ordered  on  the  ground  of  newly 
discovered  evidence,  the  party  obtaining  the  favour,  must  pay 
the  costs :  and  if  for  the  irregularity  or  misconduct  of  one  of  the 
parties,  the  party  guilty  of  it,  mast  pay  the  costs  of  the  former 
trial,  and  of  the  application.'^  The  costs  allowed  are  in  general, 
it  seems,  those  of  the  supreme  court,  unless  where  it  is  clear 


"*  See  ante,  Vol.  1.  p.  582.  ^  Rule  41. 

*••  Rule  37.  «  Ante,  Vol.  1.  p.  565. 

'  3  Black.  Com.  378.  ^  Ante,  Vol.  2.  p.  82.     2  Dun- 

^  Rule  40.  lap.  Pract.  685. 
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that  the  plaintiff  cannot  recover  above  two  hundred  and  fifty 
doOan.*  If  the  motion  be  denied,  the  opposite  party  is  enti- 
tled to  the  costs  of  of^sosing  it.'' 

An  inquest,  taken  by  default,  may  in  all  cases  be  set  aside  loqueBtiby 
ferirregalarity,*  as  when  it  has  been  taken  after  due  notice  of 
a  motion  for  a  commission,'  with  costs  to  be  paid  by  the 
plaintiff. 

It  seems  that  on  a  feigned  issue  out  of  chancery,  if  an  inquest 
be  inregularly  taken,  relief  must  be  sought  in  tfab  court,  and 
that  it  will  be  set  aside  as  in  other  cases*^^  An  inquest  was 
set  aside  on  motion,  which  was  taken  after  the  parties  had  ap- 
pomted  a  meeting  for  the  purpose  of  effecting  a  compromise, 
and  before  such  meeting  bad  taken  place*^^ 

If  die  inquest  has  been  regularly  taken,  it  may  still  be  set  setting  miuo 
aside,  npon  an  affidavit  of  merits,  and  upon  payment  of  costs.^^  wi>«re  '«ca' 
Tlie  afidavit  of  merits,  to  set  aside  an  inquest,  is  usually  made 
by  the  defendant  and  states  that  an  inquest  has  been  taken 
by  default,"  setting  forth  when  and  where,  and  that  tiie 
defendant  has  a  good  and  substantial  defence  on  the  merits, 
as  he  advised  by  counsel  and  verily  believes.^^  An  affidavit 
that  the  defendant  has  a  good  and  substantial  defence  in  the 
cause  is  in  general  sufficient,  without  stating  that  the  defence 
is  on  the  merits."  The  fact  that  an  inquest  has  been  taken 
nay  likewise  be  shown  by  the  certificate  of  the  clerk  of  the 
6imi  or  sittings,  provided  a  copy  of  the  certificate  has  been 
previonsly  served  on  the  plaintiff's  attorney." 


*  3  Caiaee'  Rep.  134.    Good-  >'  2  Caines'  Rep.  377. 

<i^  VI.  Jerome,  August  Tens,  ^'  14  Johns.  Rep.  345.  3  Johns. 

1811.  Et  Tide  ante,  Vol.  1.  p.  467.  Rep.  453.  2  Caines'  Rep.  30. 

^  2  Caines'  Rep.  258.  "  3  Johns,  Rep.  244. 

*  Coleman,  52.    1  Johns.  Cas.  ^*  3  Caines'  Rep.  07. 

ld^<  >^  3  Johns.  Rep.  449.  See  ante, 

*  1  Johns.  Cas.  135.  Vol.  1.  p.  624. 

"  1  Caines'  Rep.  487.  *'  3  Johns.  Rep.  244, 246. 
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of  de%nd^  In  the  absence  of  the  defendant,  the  affidavit  may  be  made 
ma/ b?''*^'  bjr  his  attorney ;  and  an  affidavit  made  under  such  cuxrnm- 
toraey^^  ^^'  Stances,  that  the  defendant  had  represented  to  the  deponent 
that  he  had  a  good  and  substantial  defence,  and  that  from  his 
representations  and  the  papers  produced,  he  verily  believes 
that  there  was  a  legal  defence,  was  held  sufficient.^''  Where  se- 
veral suits  are  brought  against  the  maker  and  endorsers  of  a 
note,  an  affidavit  of  merits  to  set  aside  an  inquest  in  all  the 
causes,  may  be  made  by  the  maker,  he  being  acquainted  with 
the  facts,  and  the  defence  being  the  same  in  all  the  causes.^ 
Counter  affidavits  on  the  part  of  the  plaintiff  are  inadmis>- 
siblcJ* 

Where  two  defendants  had  pleaded  separately,  and  one  of 
them  afterwards  moved  to  set  aside  the  inquest  by  default,  and 
it  appeared  that  his  defence  was  a  discharge  under  the  insol- 
vent act,  the  court  refused  the  motion,  upon  the  plaintiff's  sti- 
pulating to  enter  a  verdict  upon  the  postea  for  such  de- 
fendant.2» 


Copy  of  rule     Where  a  new  trial  is  granted,  a  certified  copy  of  the  role 
moitbeKnr-  ^^^  |^  served  ou  the  opposite  party.     No  notice  is  taken  of 
the  former  trial  upon  the  record.^^ 


"  8  Johnfl.  Rep.  141.  ^  3  Johns.  Rep.  253. 

1*  6  Cowen.  Rep.  dd5.  ^  6  Tenn.  Rep.  640. 

^*  3  Johns.  Rep.  141.    1  Johns. 
Rep.  313.  2  Gaines*  Rep.  30. 
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SECTION  IX. 


OF  XOTIOirS  IN  ABRBST  OF  JUOOXENT,  FOB  A  BEPLEADEBy  AND  FOR 
JUDGMENT  NON  OBSTANTE  VBBEDICTO* 

The  only  ground  of  arresting  judgment  is  some  matter  in-  on  what 
trinsic,  appearing  on  the  face  of  the  record,  which  would  ren- 
der it  erroneous  or  reversible ;  for  though  it  seems  to  have 
been  otherwise  formerly,^  yet  it  is  now  settled  that  judgment 
canoot  be  arrested  for  extrinsic  or  foreign  matter,  not  appear- 
ing on  the  face  of  the  record ;  but  the  court  are  to  judge 
apoD  the  record  itself,  that  their  successors  may  know  the 
groands^  of  their  judgment^ 

After  judirment  on  demurrer,  there  can  be  no  motion  in  After  jodg- 
•'^    °  '  mentoa  de- 

arrest  of  judirment,  for  any  exception  that  miffht  have  been  """WiP^y 

•^      o  »  J  r  o  cannot  move 

taken  on  arguing  the  demurrer;  the  reason  of  which  is  that J^j^^JJ^*"' 
the  matter  of  law  having  been  already  settled  by  the  solemn  ^^^ 
determination  of  the  court,  they  will  not  afterwards  sufler  any  ^^^.'^  ^^ 
one  to  come  in  as  amicus  curiae,'^  and  tell  them  that  the  judg- 
ment which  they  gave  upon  mature  deliberation  is  wrong :  but 
it  is  otherwise  after  judgment  by  default,  for  that  is  not  given 
m  so  solemn  a  manner.^     And  when  this  court  has  reversed  a 
judgment  of  a  court  of  common  pleas,  and  ordered  a  new 
trial,  on  which  a  verdict  has  been  found  for  the  plaintiff,  the 
defendant  cannot  move  in  arrest  of  judgment,  for  a  defect  of 
the  form  in  the  record,  which  he  had  an  opportunity  of  assign- 
ing for  error.* 


**  1  Stlk.  77.  ^  1  Str.  425.  6  Taunt.  650.  S. 

^  1  Ld.  Raym.  232.  8.  C.    1  C  2  Marsh.  326.    6  Moore,  209. 

^.  77.  lb.  315.    4  Burr.  Rep.  per  Richardson  J. 

2»r.  »  lOJohnp.  Rep.200. 

**  See  Salk.  77, 8.  315.  6  Mod. 
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'^or  <<»^n«t-     The  parties  cannot  move  an  arrest  of  judgment,  for  any 
atiusr  verdteL  ^^S  ^^^  ^  aided  after  verdict,  or  that  is  amendable  at  com- 
mon law,  or  that  is  amendable  or  cured  as  matter  of  form 
by  statute  i''  nor  can  a  party  take  advantage  of  his  own  mis- 
pleading to  arrest  the  judgment.^ 

Nor  defend*  It  is  likewise  a  rule,  that  the  defendant  cannot  move  in  ar- 
rai^tiiaTe  rest  of  judgment  for  any  thing  that  he  might  have  pleaded  in 
in  aiMte-      abatement.^     And  if  there  be  a  misjoinder  of  counts,  and  a 


roenU 


verdict  for  the  plaintiff  on  the  counts  well  joined,  and  for  the 
defendant  on  the  others,  the  misjoinder  is  not  a  cause  for  ar- 
resting the  judgment.^  But  where  there  are  several  counts  in 
the  declaration,  and  one  bad,  upon  a  general  verdict,  judg- 
ment will  be  arrested  unless  the  verdict  can  be  amended  by 
the  judge's  notes,  so  as  to  apply  it  to  the  good  counts ;  and  it 
is  not  too  late  on  a  motion  in  arrest  of  judgment  for  the  plain- 
tiff to  move  for  such  amendment.^^ 

Arrest  after  A  defendant  airainst  whom  a  default  has  been  taken,  does 
not  waive  his  right  to  move  in  arrest  of  judgment  for  a  sub- 
stantial defect  in  the  declaration,  by  attending  the  execution  of 
a  writ  of  inquiry,  though  it  may  be  otherwise  as  to  mere  for- 
mal  defects*^  Where  a  declaration  in  assumpsit  contained 
special  counts,  and  also  the  common  counts,  and  after  the  ex- 
ecution of  a  writ  of  inquiry,  judgment  was  arrested  for  the  in- 
sufficiency of  the  special  counts,  the  plaintiff  hi^l  leave,  on 
payment  of  costs,  to  issue  a  writ  of  inquiry,  de  novo,  on  the 
conamon  counts.^  And  where  there  were  several  counts  in  a 
declaration,  and  after  interlocutory  judgment,  damages  were 
separately  assessed  upon  each,  and  judgment  was  arrested 
upon  the  first  count,  there  being  no  objection  to  the  others,  the 


"^  1  Tidd.  Pract.  949.  See  ante,  ^  9Cowen.  Rep.  151.  1  Johns. 

Vol.  1.  Part  2.  Ch.  10.  p.  695.  Rep.  606.  11  Johns.  Rep.  100. 

^  12  Johns.  Rep.  858.  ^  1  Cainea'  Rep.  104. 

»  2  Black.  Rep.  1120.  »  1  Caines'  Rep.  106. 

•^  2  Manle  &  Selw.  533.  ' 
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plaintiff  was  allowed  to  enter  a  nolle  proseqia  on  the  first 
coam,  and  take  judgment  on  the  others.^ 

Motions  in  arrest  of  judgment  are  brought  on  as  enume- Motion,  ^. 
rated  motions  f^  and  are  entitled  to  preference  after  cases  to 
which  a  preference  is  given  by  statute.^     Notice  of  the  mo- 
tioD  muflt  be  given  within  the  four  first  days  of  the  term  next 
after  trial." 

On  an  arrest  of  judgment,  costs  are  ^ven  to  neither 
party." 

An  informal  issue  is  aided  after  ver^ct  by  statute  ;^  but  a  Repleader, 
venfict  cannot  help  an  immaterial  issUe.^  An  immaterial 
mneis,  when  that  which  is  materially  alleged  by  the  pleadings 
is  not  traversed,  but  an  issue  taken  on  such  point  as  will  not 
detennine  the  merits  of  the  cause :  an  informal  issue  is  where 
SQch  allegation  is  not  traversed  in  a  proper  manner.^^ 

Where  the  issue  is  immaterial  the  court  will  award  a  re- 
pleader respecting  which  the  following  rules  were  laid  down  in 
the  case  of  Staple  and  Haydon  :^ 

First,  that  at  common  law,  a  repleader  was  allowed  before  rqim  re- 
trial, becanse  a  verdict  did  not  cure  an  immaterial  issue ;  but  "'^ 
now  a  repleader  ought  never  to  be  allowed  till  trial,  because 
thefanlt  of  the  issue  may  be  helped,  after  verdict,  by  statute  :^  Se* 
€OQdly,that  if  a  repleader  be  denied  where  it  should  be  granted, 
or  granted  where  it  should  be  denied,  It  is  error  :  Thirdly,  that 
the  judgment  of  repleader  is  general,  namely,  quod  partes  re- 
pbcitent ;  and  the  parties  must  begin  again  at  the  first  fault, 
wUch  occarioned  the  immaterial  issue  f^  thus  if  the  declara- 


'*  3  Johns.  Rep.  189.  227.    Garth.  871.    1  Lev.  82.    2 

^  Bole  47.  Mod.  18.    3  Gaines' Rep.  163.    6 

^  Rote  52.  Johns.  Rep.  5. 

'^  9  Cowen.  Rep.  151.  ««  %  Salk.  579.  et  vide  6  Mod. 

"  U  Johns.  Rep.  141.  Gowp.    1.  2  Ld.  Raym.  922.  3  Salk.  121. 

W.  1  Chitty  on  Plead.  8.  «  This  principle  does  not  apply 
*  See  ante,  Vol,  1.  p.  596, 7.        to  an  issue  to  the  court,  6  Johns. 

Gab.  C.  P.  147.  Rep.  5. 


« 


A 


^Tida.Pract.  952.  Gro.  Eliz.       «  1  Ld.  Raym.  169. 
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tion  be  ill,  and  the  bar  and  replication  are  also  ill,  the  parties 
must  begin  de  novo  ;  but  if  the  bar  be  good  and  the  replica- 
tion ill,  at  the  replication  :^  Fourthly,  no  costs  are  allowed 
on  either  side  :^^  Fifthly,  that  a  repleader  cannot  be  awarded 
after  a  default  at  nisi  prius.  To  which  may  be  added,  that  a 
repleader  can  never  be  awarded  after  a  demurrer,  or  writ  of 
error,  but  only  after  issue  joined  f  nor  where  the  court  can 
give  judgment  on  the  whole  record  :^  and  it  is  not  granta- 
ble  in  favour  of  the  person  who  made  the  first  fault  in  pleading.^ 

aon^oteuuite  ^^^^  ^  P^^^  coufcsscs  the  actiou,  and  does  not  sufficiently 
vendicto.  avoid  it,  judgment  is  g^ven  on  the  confession,  without  regard 
to  a  verdict  for  the  defendant,  which  is  called  a  judgment  non 
obstante  veredicto ;  and  in  such  case  a  writ  of  inquiry  may  be 
issued.^  The  proper  mode  of  entering  judgment  in  this 
case,  appears  to  be,  to  set  forth  the  pleadings,  issue,  and  ver- 
dict, and  the  opinion  of  the  court,  that  notwithstanding  such 
verdict,  judgment  should  be  for  the  plaintiff/^ 

Motion  for  judgment  non  obstante  veredicto  must  be  on  the 
record,  and  not  on  affidavits.® 


DUdiieUon 
between  re* 


The  distinction  between  a  repleader  and  a  judgment  non 
ptel!d?J2  obstante  veredicto,  seems  to  be  this :  that  where  the  plea  is 
non  obstante  good  in  form,  though  not  in  fact,  or  in  other  words,  if  it  con- 
tain a  defective  tide,  or  ground  of  defence,  by  which  it  is  ap- 


«  3  Keb.  664. 

*•  2  Vent.  196.  6  Term  Rep. 
131.  Barnes,  125.  2  Bos.  &.  Pull. 
378. 

«  3  Salk.  306. 

"  Willee,  582, 3. 

*•  1  U.  Raym.  171.  Doug.  396. 
747.  et  vide  2  Saund.  319.  b. 

"  Cro.  Eliz.  214.  Carth.  370. 
1  Salk.  173.  6  Mod.  1.  2Ld.  Raym. 
924. 1  Str.  394.  2  Str.  873.  Barnes, 
255.  Com.  Rep.  548.  WiUes.  364. 


Barnes,  266.  1  Burr.  Rep.  SOL 
Cowp.510.  Doug.  749.  6. Taunt. 
305.  2  Moore,  464.  1  Brod.  & 
BiDg.  280.  3  Dowl.  6l  Ryl.  27.  2 
Bani.&Cre8.302.  16  Johns.  Rep. 
230.  18  Johns.  Rep.  14. 

"  Willes,  364.  S.  C.  Barnes. 
266.  et  vide  1  Tidd.  Pract.  952.  2 
Term  Rep.  758.  3  Brod.  Sl  Bing. 
297. 

^  2  Wend.  Rep.  624. 
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parent  to  the  court,  upon  the  defendant's  own  showing,  that 
in  any  way  of  putting  it,  he  can  have  no  merits,  and  the 
issoe  joined  thereon  be  found  for  him,  there,  as  the  awarding 
of  a  repleader  could  not  mend  the  case,  the  court,  for  the  sake 
oftheplaiqtiff,  will  at  once  give  judgment  non  obstante  vere- 
dicto ;®  but  where  the  defect  is  not  so  much  in  the  title  as  in 
the  manner  of  stating  it,  and  the  issue  joined  thereon  is  imma- 
terial, so  that  the  court  know  not  for  whom  to  give  judgment, 
whether  for  plaintiff  or  defendant,  there,  for  their  own  sake, 
they  will  award  a  repleader.^  A  judgment  therefore  non  ob- 
stante veredicto  is  always  upon  the  merits,  and  never  granted 
hot  io  a  very  clear  case:^  a  repleader  upon  the  form  and 
manner  of  pleading.^ 


''ISalk.  173.  6Mod.  1.  2Ld. 
BAym.924.  1  Str.  394.  2  Str. 
873.  WiUes,  364.  1  Burr.  Rep 
^l.  Doog.  749.    2  Cowen.  Rep. 


"*  3  Salk.  305.    1  Ld.  Raym. 


391.  2  Str.  847.  994.  1  Burr.  Rep. 
301.  5  Taunt.  386.  1  Marsh.  95. 

''  Raikes  vs.  Townsend,  cited  2 
Tidd.  Pract.  9S3.  2  Smith.  Rep. 
9.  3  Taunt.  237. 

M  See  further,  1  Chitty  on  Plead. 
632, 3,  4,  and  cases  cited. 


CHAPTER  VI. 


OF  OTKR. 


Piofiulin 
curia. 


lo  actions  upon  instraments  under  seal,  ag  a  bond,  be,  it 
is  generally  necessary  to  make  a  profert  in  curia  of  the  instro- 
ment,  or  to  allege  an  excuse  for  not  doing  so  :^  and  in  all  cases 
where  the  plaintiff  necessarily'  makes  a  profert,  the  defendant 
may  have  oyer.'  So  likewise  if  the  defendant  in  his  plea 
make  a  necessary  profert  of  any  deed,  be.,  the  pbuntiff  is  en- 
titled to  oyer/ 

Unless  there  have  been  a  profert,  however,  oyer  cannot  be 
prayed ;  and  therefore  if  a  deed  be  pleaded  without  a  profert, 
the  other  party  should  demur  specially  for  the  want  of  it,  parti- 
cularly if  it  be  essential  to  his  plea,  be,  that  the  deed  should 
be  set  forth.^ 


How  oyer 
given. 


Formerly  all  demands  of  oyer  were  made  in  court,^  where 
the  deed  is  by  intendment  of  law,  when  it  is  pleaded  with  a 
profert  in  curia  ;^  and  it  is  accordingly  supposed  to  be  read  in 


^  1  Com.  Dig.  Pleader,  0.1, 2, 3. 
4  Term  Rep.  338,  339.  For  the 
cases  in  which  a  profert  in  curia  is 
necessary,  &c.,  see  cases  cited  1 
Chitty  on  Plead.  348  to  351.  1 
Dunlap.  Pract.  264, 5. 

^  2  Salk.  597.  1  Samid.  9.  b. 

'  2  Archbd.  Pract.  216. 

«  1  Tidd.  Pract.  685.  6  Mod. 
122. 


*  2  Archbd.  Pract.  216. 

'  Craving  oyer  of  a  bond,  &c.,  is 
to  hear  it  read ;  the  generality  of 
defendants  in  the  times  of  ancient 
simplicity  being  supposed  incaps^ 
ble  to  read  it  themselves,  8  Black. 
Com.  299. 

^  12  Mod.  598.  3  Salk.  119. 
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court,  and  is  so  entered  upon  the  record.'  In  practice,  how- 
ever, oyer  is  now  usdally  demanded  and  granted  by  the  attor- 
Dies;'  and  in  general,  copies  of  the  instrument  are  filed  and 
served  with  the  declaration,  without  any  formal  demand  of 
oyer.  It  is  in  some  cases  absolutely  necessary  that  the  de- 
feodaot  should  crave  oyer,  and  set  forth  the  deed  upon  the  re- 
cord ;  as  for  instance,  where  be  pleads  performance  of  a  con- 
ditioD  or  covenant,^^  or  demurs  to  a  declaration  for  a  variance 
from  the  instrument  on  which  it  is  founded. 

A  defendant  who  prays  oyer  of  a  deed  is  entitled  to  a  copy 
of  the  attestation,  and  names  of  the  witnesses,  as  well  as  of 
every  other  part  of  the  deed.^^  And  where  the  defendant  is  enti*  oyer  canooc 

*  ,  .  be  diipem^ 

tied  to  have  oyer  of  a  deed,  it  cannot  be  dispensed  with  by  the  ^^  ^ 
coirt,  nor  can  he  be  compelled  to  plead  without  it,  nor  will 
the  plaintifl*  at  the  trial  be  allowed  to  give  secondary  evidence 
of  its  executioi^  and.  contents,  even  though  tne  deed  be  lost:^ 
htm  such  case  die  plaintiff,  instead  of  making  profert,  ought 
to  have  alleged  that  th^  deed  was  lost,  and  thus  have  excused 
bimself  from  producing  it;^'  though  he  still  will  be  allowed  to 
aoKDd  his  declaration.'^     Where  the  deed  is  in  the  hands  of  a 


*  lb.  the  vmriance ;  the  circuit  judge  re- 

*  1  Tidd.  Pract.  696.  6  Mod.  28.  fused  to  nonsuit  the  plaintiff;  on 
**  Com.  Dig.  Pleader,  P.  2.    2  the  ground  that  the  profert  was 

Sftond.  409.  n.  2.  6  Cranch.  257.  mere  matter  of  form,  and  might  be 
"  Willes,   288.      Com.     Dig.  amended  on  application  to  the  su- 
Pktder.  P.  1.  preme  court :  the  verdict  being  for 
^  Com.  Dig.  Pleader,  P.  1.    1  the  plaintiff^  this  with  other  points, 
Saond.  9.  a.    4  East.  Rep.  665.  was  put  into  a  case  with  a  view  to 
"  3  Term.  Rep.  153.  n.  c.  move  for  a  new  trial,  and  the  court, 
'*  lb.   1  Sannd.  9.  a.    Where  on  motion  before  the  case  was 
the  plaintiff's  attorney,  in  declar-  argued,    allowed    the  plaintiff  to 
Big  on  a  bond,  from  which   the  amend,  by  adapting  the  declara- 
Mals  had  been  torn,  inadvertently  tion  to  the  fact ;  it  not  appearing 
i>Bade  pfofert  and  gave  oyer,  and  that  the  defendant  had  been  mis- 
went  to  trial  on  non  est  factum,  led  by  the  form  of  declaring,  4 
^heretbe  objection  was  taken  for  Cowen.  Rep.  124. 

Vol.  n.  19 
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third  person,  the  court  wiU  oblige  him  to  give  oyer,  and  pro- 
duce it  at  the  trial.'^ 

How  d«-  The  demand  of  oyer  is  a  kind  of  plea,^®  and  should  regu- 

'  larly  be  made  by  a  note  in  writing,  before  the  time  for  pleading 
is  expired  i^''  if  made  afterwards,  the  demand  is  a  nullity." 
Though  oyer  be  not  in  strictness  deroandable,  yet  if  it  be 
given,  the  party  demanding  has  a  right  to  make  use  of  it:** 
but  a  profert  will  not  entitle  to  oyer,  where  otherwise  it  would 
not  be  demandable.^ 

If  the  defendant  would  insist  upon  bis  demand  of  oyer,  he 
diould  move  the  court  to  have  it  entered  upon  the  record  f 
and  on  the  other  hand,  if  the  plaintiff  would  contest  the  oyer, 
be  may  either  counterplead  it,  or  strike  out  the  rest  of  the 
pleading  and  demur  ;^  upon  which  the  judgment  of  the  court 
is,  either  that  the  defendant  have  oyer,  or  that  be  answer 
without  it^  On\he  latter  judgment,  the  defendant  may  bring 
a  writ  of  error ;  for  to  deny  oyer  where  it  ought  to  be  granted 
is  error,  but  not  e  converso.^* 

iBwiiattiin*     There  is  no  settled  time  prescribed  for  the  plaintiff  to  give 

oy6f  niut  bo  «  ■  «^ 

''^^'ZIa''^  oyer  f^  but  the  defendant  in  all  cases  has  the  same  time  to 
plead  after  the  delivery  of  oyer,  that  he  had  when  he  demanded 
it.^  The  time  allowed  the  defendant,  to  give  oyer  to  the 
plaintiff,  according  to  the  English  practice,  is  two  days  exclu- 
sive after  it  is  demanded  f  and  if  it  be  not  given  in  that  time, 
the  plaintiff  may  sign  judgment  as  for  want  of  a  plea«^ 


"  Com.  Dig.  Pleader,  P.  1.  "2  Lev.  142. 

>•  3  Salk.  119.  pi.  4.  «  2Salk.  497.  6 Mod.  28.  2Ld. 

"  Com.  Dig.  Pleader,  E.  2.  Raym.  970.  1  Wils.  16.  1  Saond. 

>•  2  Tidd.  Pract.  637.  9.  b.  .2  Saund.  46.  n.  7. 

"  Doug.  476, 7.  et  vide  1  Saund.  »  2  Tidd.  Pract.  637.  and  n.  i. 

S17. 2.  «•  14  Johns.  Rep.  828.  8  Tern 

"^  1  Saond.  9.  b.    Salk.  497.  Rep.  356.  et  vide  8  Cowes.  Rep. 

pi.  2.  132. 

»  6  Mod.  28.  «  Carth.456.  2  TVrm  Rep.  40. 

"  2  Lev.  142.  2  Salk.  497.    1  »  6  Mod.  122.  BameB,245. 
Tidd.  Phict.  637. 
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Where  oyer  has  been  demanded,  and  given,  but  di&rent 
from  the  deed  as  set  forth  in  the  declaration,  and  the  defendant 
pkads  non  est  factum,  the  plaintiff  cannot,  on  serving  a  new 
ojer,  setting  forth  the  instrument  correctly,  after  the  ezpira- 
tioo  of  twenty  days,  enter  judgment  by  default.^  But  if  cor- 
rect oyer  has  once  been  given,  and  the  plaii^tiff  afterwards 
amends  his  declaration,  it  is  not  necessary  to  serve  new  oyer 
with  the  amended  declaration.^ 

If  there  be  a  variance  between  the  declaration  and  the  oyer,  viruiieebe- 
the  defendant  may  demur  specially  on  that  ground ;  but  he  Ji^Ycl* 
cannot  take  advantage  of  it  at  the  trial.^^     But  of  a  variance 
between  the  deed  and  oyer,^  or  the  deed  and  the  declaration,^ 
he  may  take  advantage  at  the  trial,  under  the  plea  of  non  est 
factum.    If,  however,  the  defendant  plead  without  calling  on 
the  plaintiff  to  set  forth  the  attestation  and  names  of  the  wit- 
neiKs  in  the  oyer,  it  is  a  waiver  of  the  objection,  that  they 
were  not  (riven.^     And  if  the  variance  be  such  as  could  be  wimb  vin- 
amended  by  the  court  after  verdict,  it  will  be  disregarded  on  the  diingvded. 
trial,  unless  it  be  calculated  to  surprise  and  mislead  the  adverse 
party.** 

The  defendant  was  formerly  allowed  oyer  of  the  original  ^^1^  *^ 
writ,  in  order  to  demur  or  plead  in  abatement  for  any  apparent  ^'' 
iosofficiency  or  variance*^  But  this  indulgence  having  been 
abused,  and  made  an  instrument  of  delay,  it  has  been  settled 
in  the  king's  bench,  that  the  defendant  shall  not  be  allowed 
oyer  of  an  original  writ ;  and  that  if  he  demand  it,  the  plaintiff 
niay  proceed  as  if  no  demand  had  been  made.'' 


•  2  Cainea'  Rep.  176.  ^  R.  St.  P.  3.  Ch.  7.  T.  3.  s.  79. 

^  1  Johns.  Caa.  415.  Coleman,  Vol.  2.  p.  406.  et  vide  19  Johns. 

112.  Rep.  49.  ante,  Vol.  1.  p.  427. 

'  8  Jdma.  Rep.  410.  1  Cowen.  ^  Gilb.  C.  P.  52.    12  Mod.  35. 

Rep.  670.  189.    1  Wils.  97.    6  Term  Rep. 

»  5  Taunt.  707.  363. 

">  llEa«t.Rep.633.   ICampb.  »  1  Tidd.  Pract.  637.    R.  T. 

70.  19  Geo.  III.  K.  B.    6  Tenn  Rep. 


M 


18  Johns.  Rep.  445.  363. 
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Bond  and         A  bond,  and  the  condition  of  a  bond,  are  considered  as  dis- 

condition  '  ' 

disuncL  tinct,  the  bond  being  complete  without  the  condition ;  there- 
fore there  may  be  oyer  of  the  one  without  any  of  the  other; 
and  praying  oyer  of  the  one  does  not  entitle  the  party  to  oyer 
of  the  other,  but  it  must  be  demanded  of  both  if  wanted."* 

If  the  defendant,  after  craving  oyer  of  a  deed,  do  not  set 
forth  the  whole  of  it,  the  plaintiff  may  sign  judgment  as  for 
want  of  a  plea  f^  but  he  cannot  demur  for  that  cause  :^  or  if 
the  defendant  in  his  plea  set  out  the  deed  untruly,  the  pi  iiotiff,by 
his  replication,  may  pray  that  it  be  enrolled,  and  so  procure  it 
to  be  truly  set  forth/'  But  if  the  defendant  only  crave  oyer  of 
the  bond,  he  is  not  bound  to  set  out  the  condition,  although  the 
plaintiff  has  given  him  oyer  of  it«^ 


»  1  Saund.  9.  b.  289.  n.  2.  Com.  *^  2  Salk.  602. 

Dig.  Pleader,  P.  1.  1  GaIli8on,87.  *^  Com.  Dig.  Pleader,  P.  1.   1 

^  4  Term  Rep.  870.    5  Term  Gallison,  86, 7. 

Rep.  662,  663.  ^^  1  Saond.  289.  n.  2. 
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OF  BILLS  OF  PARTICVLABS* 


How  obtained;  requMtes.']  In  all  cases  in  which  the  plain- 
tiff declares  generally,  without  specifying  the  particulars  of 
hiscaose  of  action,  a  judge,  upon  application,  will  order  him 
to  give  the  defendant  the  particulars  in  writing ;  and  that  all 
proceedings  be  stayed  in  the  me&n  time.* 

Thb  order  may  be  obtained  before  the  defendant  has  ap-  JJ^^J^^^ 
peared ;  because  the  defendant,  on  seeing  the  plaintifTs  parti-  **^°^' 
cular,  may  not  think  it  worth  while  to  be  at  any  farther 
expense,  and  settle  the  suit.^  The  proceedings  are  not  stayed 
until  the  order  is  served  on  the  opposite  party  f  and  an  order 
for  a  bill  of  particulars  is  not  of  itself  a  stay  of  proceedings, 
and  it  will  not  have  that  effect  unless  it  direct  a  stay/ 

The  order  is  granted  on  an  affidavit  showing  its  "^^^^sity,^^^^ 
and  in  the  first  instance  should  be  in  the  alternative;  that  a^^^'^'^'^ 
bill  be  famished  b^  the  plaintiff  at  a  certain  day,  or  that  he 
tben  show  cause  why  be  should  not  furnish  it:  if  no  good  cause 
be  shown,  on  affidavit  of  service  of  the  order,  and  that  the  bill 
is  not  yet  delivered,  the  Judge  will  grant  an  absolute  order.*  If 
the  order  be  absolute  in  the  first  instance,  or  otherwise  irregu- 
lar, it  will  be  set  aside  on  motion  f  but,  though  improvidently 


*  2  Arehbd.  Pract.  221.  *  2  Wend.  Rep.  020. 

'  2  Cowen.  Rep.  468.    1  Chit.  '  19  Johns.  Rep.  268. 

B«p.  724.  coDtn,  1  Bos.  &  Poll  *  1   Cowen.    Rep.    571,  672. 

978.  678.  n.  a.    2  Cowen.  Rep.  468. 

M  Chit.  Rep.  047.    1  Cowen.  667. 

^'  675.  n.  "^  2  Cowen.  Rep.  687. 
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Mnreannot  made,  OF  not  in  due  form,  it  cannot  be  treated  by  the  defendant 

fee  treated  m  '  '  *^ 

nuiutjr.       2s  ^  nullity,  but  is  effectual  to  stay  proceedings,  till  revoked 
or  altered  by  the  judge,  or  set  aside  by  the  court.' 

Beqniritflfof  The  bill  of  particulars  should  contain  a  particular  account, 
in  writing,®  of  the  items  of  the  demand,  and  when  and  in  what 
manner  it  arose ;  but  it  need  not  state  the  credits  or  payments 
made  by  the  defendant.*®  In  general,  if  the  plaintiff's  parti- 
cular convey  the  requisite  information  to  the  defendaint,  howe- 
ver inaccurately  drawn  up,  it  is  sufficient;^*  for  it  is  not  to  be 
construed  with  all  the  strictness  of  a  declaration :  and  if  a  bill 
of  particulars  state  the  transaction  upon  which  the  plaintiff's 
claim  arises,  it  need  not  specify  the  technical  description  of  the 
right  which  results  to  the  plaintiff  out  of  that  transaction.*^  A 
bill  of  particulars,  referring  to  an  account  rendered,  is  suffi- 
ciently definite.*^ 

DAtM.  The  date  of  the  items  should  always  be  given  in  the  bill  with 

as  much  particularity  as  possibles  if  the  plaintiff  cannot  state 
the  precise  day,  he  should  give  the  month  or  the  year;  and 
this  is  a  matter  in  relation  to  which  the  judge  who  grants  the 
order  must  exercise  a  sound  discretion  on  hearing  both  parties, 
under  all  the  circumstances  of  the  case.*^ 

BUI  given         A  speciication  of  the  plaintiff's  claim,  given  upon  request, 

der.  is  equally  binding  on  the  trial,  as  a  bill  obtained  in  pursuance 

of  a  judge's  order  ;*^  but  it  will  not,  without  a  stipulation  to 
that  effect,  enlarge  the  time  to  plead.** 

In  all  cases  where  an  insufficient  bill  of  particulars  is  deli- 
vered, the  party  may  obtain  an  order  for  farther  particulars ;" 
but  he  cannot  treat  the  bill  served  as  a  nullity,  and  afterwards 


"  2  Cowen.  Rep.  463.    1  Chit.  "  1  W^endeU.  Rep.  289. 

Rep.  TZ^.  "  4  Cowen.  Rep.  66. 

•  1  Taunt.  866.  »  7  Cowen.  Rep.  315. 

»•  16  Johns.  Rep.  222.  »•  6  Cowen.  Rep.  605. 

"  1  Campb.  69,  n.    et  vide  7  "4  Cowen.  Rep.  64.    I  Tidd. 

Cowen.  Rep.  316.  Ptact.  644. 

"  4  Taunt.  169.  et  vide  2  Bos. 
&  PuU.  248. 
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move  to  set  aside  the  plaintiff's  proceedings  for  not  furnishing 
a  safficient  bill.^' 

After  serving  the  bill  of  particniars,  or  of  further  particulars 
where  the  first  are  insufficient,  the  plaintiff  is  at  liberty  to  pro- 
ceed in  the  action,  the  terms  of  the  order  being  thereby  com- 
pfied  irith;  and  the  defendant  has  the  same  time  to  plead  after  Time  to 
service  of  particulars,  that  he  had  when  the  alternative  order 
wasserved.^^ 

Qmsequence  of  not  fwmi^hing  hUL']  According  to  the 
English  practice,  if  the  plaintiff  neglect  to  deliver  the  particu- 
Itn  of  his  demand,  the  only  consequence  is,  that  he  cannot,  in 
die  mean  time,  proceed  in  his  action.^  But  it  is  otherwise  here ;  our  practice 

*■  diron  from 

and  it  is  settled,  that  after  an  absolute  order  for  a  bill,  the^^^i^ii^- 
coort,  on  motion,  will  grant  a  rule,  that  the  plaintiff  furnish  to 
the  defendant  the  particniars  of  his  demand,  and  pay  the  costs 
of  the  motion,  or  that  a  judgment  of  non-pros  be  entered.^ 
Famishing  a  bill  of  particulars  after  a  regular  notice  of  a  mo- 
tion for  judgment  of  non  pros,  for  not  delivering  one  pursuant 
to  a  judge^s  order,  is  an  answer  to  the  application,  provided 
the  costs  be  paid  up  to  that  time ;  but  not  otherwise*^ 

A  plaintiff  may  be  non-prossed  as  to  his  common  counts 
only,  for  not  furnishing  a  bill,  leaving  him  to  proceed  upon 
ills  special  bill.» 


When  liU  will  or  wUl  not  be  grantedj  and  effect  thereof.'] 
In  general,  as  we  have  already  remarked,  the  defendant  is  en-  General 

•  t  •  ■  rulee. 

titled  to  a  bill  of  particulars,  where  the  declaration  does  not 
tfifldose  the  particulars  of  the  plaintiff's  demand  ;^®^  as  in 
actions  of  assumpsit  or  debt  for  goods  sold,  or  for  work  and 
labour. 


"  1  Wend.  Rep.  289.  15  Johns.  Rep.  222.    14  Johns. 

^  8  Cowen.  Rep.  132.  Rep.  329. 

*  2  Archbd.  Pract.  222.  «  5  Cowen.  Rep.  279. 

■  5  Cowen.  Rep.  279.  4  Cow-        »  lb. 
«»'Bep.56.   1  Cowen.  Rep.  &72.       *"  ITidd.  Pract.  642.  Ante  p. 

149. 
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In  assumpsit  for  non- performance  of  a  contract  for  the  sale 
of  a  house,  with  counts  to  recover  back  the  deposit,  the  phuik- 
tiff  having  in  his  first  count  alleged  that  the  defendant,  who 
was  to  make  a  good  title,  had  delivered  an  abstract,  wUck 
was  insufficient,  defective,  and  objectionable,  the  court  of  com- 
mon  pleas  obliged  the  plaintiff  to  give  a  particular  of  all 
objections  to  the  abstract,  arising  upon  matters  of  fact ;  bat 
said  he  was  bound  to  state  in  his  particulars  any  objections  in 
point  of  law.^     So,  if  an  action  be  brought  on  a  bond,  con- 
ditioned for  the  performance  of  covenants,  or  to  indemnify, 
&c.,  the  defendant  may  call  for  a  particular  of  the  breaches 
for  which  the  action  is  brought :  and  where  a  general  form  of 
declaring  is  given  by  statute,  it  seems  reasonable  that  the 
plaintiff,  if  requiredi^  should  give  an  account  of  the  particulars 
of  his  demand  in  order  to  enable  the  defendant  to  prepare  for 
his  defence.^    But  whenever  the  particulars  of  the  demand 
are  disclosed  in  the  declaration,  as  in  special  assumpsits,  cove- 
nant, or  debt  on  articles  of  agreement,  or  in  actions  on  matters 
of  record,  an  order  for  such  particulars  does  not  seem  to  be 
requisite.*^ 
BoiMin  M-      In  actions  for  wrongs,  the  injury  complained  of  is  generally 
>*^-  stated  in  the  declaration ;  and  therefore  in  such  actions  it  is  not 

usual  to  make  an  order  for  the  particulars :  bu^circumstances 
may  occur  which  render  it  necessary.^  In  an  action  against 
the  marshal  for  an  escape,  it  was  held  that  he  was  entitled  to  a 
particular  of  the  cause  of  action  for  which  the  plaintiff  sued, 
stating  the  time  and  particulars  of  the  escape  as  prerisely  as 
possible.^ 

ParHculars  of  defendants  seUoff.']  In  like  manner  as  the 
defendant  may  call  upon  the  plaintiff  for  the  particulars  of  bis 
demand,  the  plaintiff  may  call  upon  the  defendant  for  the  par- 


*«  3BoB.  &PaU.  246.  etvide  1        «•  lb. 
Campb.  203.  ^  lb. 

»  I  Tidd.  Pract  643.  »  7  Dowl.  Sl  Ryl.  774. 
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ticulars  of  his  set-off.^  The  order  in  such  case  is,  that  the  order  antf 
defeodaDt  deliver  an  account,  in  writing,  of  the  particulars  of 
his  set-off,  within  a  specified  time,  or  that  in  default  thereof, 
he  be  precluded  firom  giving  evidence  at  the  trial  in  support 
of  the  same*''  It  seems,  however,  that  if  the  bill  in  such  case 
be  not  delivered  in  the  time  required,  the  plaintiff  cannot  wait  * 

tiD  the  trial,  and  then  make  this  a  ground  of  objection ;  but 
that  he  should  return  the  particulars  if  not  delivered  in  com- 
pliance with  the  order .^ 

HoiD  far  bitt  hinding  on  trial.']     The  particulars  of  the 
jdaiotiff's  demand,  or  of  the  defendant's  set-off,  are  considered, 
aAerthey  are  delivered,  as  incorporated  with  the  declaration, 
plea,  or  nodce ;  and  on  production  of  the  order  and  proof  of 
thrir  delivery,  the  parties  are  not  allowed  to  give  any  evidence  partiei  cwk 
ont  of  them.''    Thus,  in  an  EngUsh  case,  where  the  particn-  denee  wt  of 
lar  of  the  plaintiff's  demand  was  a  promissory  note,  and  on 
being  produced,  it  appeared  to  be  improperly  stanqied,   so 
that  according  to  the  law  there,  it  could  not  be  gpven  in  evi- 
dence ;  the  plaintiff,  although  he  might  otherwise  have  gone 
into  the  consideration  of  the  note,  was  held  to  be  precluded 
therefirom  by  his  bill  of  particulars.'^     But  although-the  plain-  Ezeeptioa  to 
tiff  after  delivering  a  particular  of  his  demand,  cannot  himself 
at  the  trial  give  evidence  out  of  it,  yet  if  the  defendant's  evi- 
dence shows  that  there  are  other  items,  which  the  plaintiff 
migfat  have  included  in  his  demand,  he  is  entitied  to  recovjer 
an  that  appears  to  be  due  to  him.'^    And  evidence  is  is  ad- 


**  1  Tidd.  PncU  643.  8  Johns.  Cowen.  Rep.  316.  2  Bos.  Sl  PuU. 

Rep.  248.     1  Cowen.  Rep.  572.  243.  S.  C.  8  Esp.  Rep.  366. 

La.                                       .  35  7 Cowen. Rep. 316. 1  Campb. 

'  8  Johns.  Rep.  218.  68.    In  the  case  in  Cowen,  the 

*  1  Holt.  N.  P.  Rep.  662.  declaration  was  upon  a  promissoTy 

^  Feake'a   Cas.  172.    1  Esp.  note  against  the  defendant  alone, 

Bep.  195.    3.  Esp.  Rep.  168.    2  with  the  common  counts :  and  in 

Boi.  It  PuIL  243.  et  vide  14  Johns,  his  bill  of  particnlan  the  plaintiff 

Bep.  829.  15  Johns.  Rep.  222.  stated  his  claim  to  be  for  the  note 

^  4  Esp.   Rep.  7.    et  vide  7  set  forth  in  the  declaration.    On 

Vol.  n.  20 
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missible  of  matters  not  contained  in  the  bill,  where  the  object 
is  to  rebut  evidence  of  a  claim  of  the  opposite  party  •'* 

Wherd  one  only  of  several  joint  debtors  is  sned,  and  the 
biU  of  particulars  runs  against  the  defendant  alone,  withoat 
mentioning  his  co-debtors,  the  defendant  is  not  confined  in  his 
evidence  to  demands  for  which  the  defendant  solely  is  fiable, 
diere  having  been  no  plea  in  abatement.'' 

An  admission  in  the  defendant's  particular  of  set-off  cannot 
be  used  by  the  plaintiff  as  evidence  in  support  of  his  claim.* 
The  insufficiency  of  a  bill  of  particulars,  in  any  respect  in  which 
it  might  have  been  rectified  if  the  objection  had  been  made 
Brranaoufl    earlier,  cannot  be  objected  to  on  the  tnal.^    An  erroneous 
immaterui  date,  which  is  not  calculated  to  mislead  the  defendant,  will  not 
preclude  the  plaintiff  from  recovering  his  demand.^-   So  any 
immaterial  variance  between  the  bill  and  the  evidencei  will  not 
prejudice  the  plaintiff:  it  is  enough  if  they  agree  in  sob- 
stance/'  Thus  in  an  action  of  debt  for  rent,  in  which  die  decla- 
ration did  not  set  forth  where  the  lands  were  situated,  and  the 
bill  of  particulars  described  them  in  a  wrong  parish,  it  was 
held  that  the  plaintiff  might  recover,  unless  the  defendant 
could  show,  not  only  that  he  might  have  been,  bat  that  he 
actually  was,  surprised.^     But  it  is  otherwise  where^the  vari- 
ance is  material,  or  calculated  to  mislead ;  and  it  was  held 
that  evidence  could  not  be  ^ven,  of  work  done  in  1820,  where 
die  date  in  the  bill  was  April  first,  1821.^ 

A  variance  between  the  proof  and  a  bill  of  particulars  can- 


the  trial  the  defendant  proved  the  '^  9  Cowen.  Rep.  44. 

note  ustthouB,  and  in   doing  so,  ^  5  Taunt.  228. 

gave  in  evidence  an  account  and  a  *  1  Tidd.  Pract.  646.     1  Holt's 

note  given  to  the  plaintiff  by  the  N.  P.  Rep.  562. 

defendant  and   another :    it  waa  ^  2  Taunt.  224. 

held  that  the  plaintiff  might  re-  ^6  Cowen.  Rep.  454. 

cover  the  amount  of  the  original  ^  8  Maule  &  Selw.  360.  et  vide 

note  and  account,  there  being  no  R.  St.  P.  3.  Ch.  7.  T.  3.  b.  79.  Vol. 

plea  in  abatement.  2.  p.  406.    Ante,  Vol.  1.  p.  427. 

*  2  Wend.  Rep.  503.  «  2  Wend.  Rep.  677. 
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not  be  urged  on  the  argument  of  a  case,  if  the  objection  was 
not  taken  at  the  circuit.^ 

Amending  ftiff.]  If  a  bill  of  particulars  be  incorrect,  or 
insufficient,  the  party  who  delivered  it  may  have  leave  to  amend 
it^  These  amendments  are  very  much  a  matter  of  discretion, 
and  will  be  allowed  as  in  other  cases,  where  doing  so  will 
further  the  ends  of  justice.^ 

It  seems  that  a  judge  at  chambers  has  no  power  to  grant  an  aaw  trial, 
amendment  after  a  cause  has  been  noticed  for  trial/^     But 

« 

die  court  have  allowed  the  plaintiff  to  amend  his  bill,  after  the 
cause  had  been  once  tried,  and  a  new  trial  being  granted, 
twice  noticed  for  trial  afterwards  ;^^  but  this  was  on  terms  of 
paying  all  the  costs  if  the  defendant  should  elect  to  change 
ins  plea,  so  as  to  vary  the  defence ;  and  if  not,  then  the  costs 
of  the  motion.^  And  the  plaintiff,  after  having  been  nonsuit- or  Bownit 
ed,  has  been  allowed  to  amend  his  bill  of  particulars,  and  go 
toaoewtrial.'^ 


^  I  Wend.  Rep.  202.  court  vacated  the  judge's  order 

^  1  Arohbd.  Pnet.  222.  allowing  an  amendment. 

^  4  Gowea.  Rep.  503.  ^  4  Cowen.  Rep.  503. 

""  4  Cowen.  Rep.  144.    In  thia       **  lb. 
case  the  cauoe  had  been  three       ^*  2  Bos.  &  Pull.  245. 
timefl  noticed   for  trial,  and  the 


CHAPTER  VIII. 


t)r  BRi^eiyc  money  into  court,  and  of  tender  after  action 

BROUGHT. 

When  a  person  is  satisfied  that  he  is  indebted  to  another 
bat  disputes  the  amount  clsumed  of  him,  he  may,  «dier 
in  the  first  instance  tender  to  his  creditor  the  sum  which  be 
thinks  he  really  owes ;  or  after  an  action  has  been  brought,  he 
may  pay  that  sum  into  court,  and  let  the  plaintiff  afterwards 
proceed  at  his  peril.^ 
^>^ot         This   latter  practice  is  said  to  have  been  introduced  in 

pnodce.  ■ 

England  in  the  time  of  Charles  the  Second,  to  pvoid  the  hasard 
and  difficulty  of  pleading  a  tender.^  A  still  greater  improve- 
ment is  introduced  by  the  revised  slatujtes  which  allow  tenders 
after  suit  brought,  and  contain  other  highly  important  provi- 
DivMoBoT  sions.'  We  shall  here  consider,  first,  in  what  cases,  at  what 
time,  and  in  what  manner,  money  may  be  paid  into  court,  the 
effect  of  the  proceeding,  and  the  rules  respecting  the  pay- 
ment of  costs;  and  secondly,  the  subject  of  tender  after  an 
action  has  been  commenced. 

PATMBNT  OF  XOmST  imK)  COURT. 

Gtoeni  rale.  -'^  ^^  cosesJ]  The  general  rule  b,  that  money  may  be  paid 
into  coiirt,  in  actions  brought  upon  a  contract,  where  the  sum 
demanded  is  either  certain,  or  capable  of  being  ascertained  by 
mere  computation,  without  leaving  any  sort  of  discretion  to  the 


^  2  Archbd.  Pntct  190.  Str.  787.  Com.  Dig.  Pleader,  C 10. 

'  1  Ld.  Raym.  2&5.  2  Salk.  507.       '  See  post. 
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jory/    Thus  it  is  allowed  in  assumpsit,  where  the  breach  is 
tiie  non-payment  of  money  f  but  not  otherwise.^    In  actions  As«umpsit. 
against  carriers  indeed,  where  they  have  given  notice  not  to  be  AcUods 
accoontable  for  goods  beyond  a  certain  amount,  they  are  rten. 
allowed  to  pay  that  amount  into  court ;''  but  they  will  not  be     • 
aUowed  to  pay  money  into  court,  in  assumpsit  for  injuring  the 
plaintiff's  goods." 

Id  debt  for  rent,  the  defendant  may  pay  money  into  court,  Actiona  of 
according  to  the  practice  in  all  the  English  courts.' 

It  must  be  observed  that  there  is  a  distinction  between  those 
actions  of  debt,  wherein  the  plaintiff  cannot  recover  less  than 
the  6am  demanded,  as  on  a  record,  specialty,  or  statute,  ^ving 
a  certain  sum  by  way  of  penalty  ;^'  and  those  actions  wherein 
the  plaintiff  may  recover  less,  as  in  debt  for  rent,"  or  on  sim- 
ple contract."  In  the  former,  the  defendant  cannot  bring 
money  into  court  ;'^  though  he  may  move  to  stay  the  proceed- 
ings on  payment  of  the  whole  penalty  and  costs  ;^^  but,  in  the 
latter,  the  defendant  is  allowed  to  bring  money  into  court,^ 
because  the  plaintiff  does  not  recover  according  to  his  demand, 
bat  according  to  the  verdict  of  the  jury. 

In  actions  for  a  trespass,  6r  other  tort,^^  as  in  an  action  Action  tz 

against  a  sheriff  for  a  false  return/^  money  cannot  be  paid  into 

court:  but  in  trover,  under  certain  circumstances,  money,  and  Trorer  in 

'  t^'        Miudn  el- 

even a  specific  chattel,  has  been  allowed  to  be  brought  in;  as 

in  an  action  of  trover  for  money." 


*  2  Borr.  Rep.  1120.  2  Archbd.  "  5  Mod.  212. 
Pnct  199.  "  1  H.  Black.  248. 

'  2Salk.  586.  ^  2  Str.  890.    1  Barnard, 420. 

*  3  Bos.  dE.  Poll.  15.  S.  C.  Barnes,  285. 

^  lHBlack.R6p.  299.  n.  ^^  See  ante,  Vol.  2  p.  89  to  92. 

*  2Bo8.  4t  Pdl.  234.  "  1  Vent  356.  2  Salk.  696, 7. 

'  2SaIk.  506,  7.    Barnes,  280.  ^"^  Salk.  697.  n.  c.    2Str.  906. 

^  1  'Hdd.  Pnct.  669.  1  Archbd.  Pnct.  199. 

"*  Cio.  Jac.  128.  498. 629.    3  "7  Term  Rep.  331. 

Mod.  41.  "  Str.  142. 
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The  rule  appews  to  be,  that  where  trover  is  brought  for  a 
specific  chattel  of  an  ascertained  quantity  and  quality,  and 
unattended  with  an^  circumstances  that  can  enhance  the  da- 
mages above  the  real  value,  and  its  real  and  ascertained 
value  is  the  sole  measure  of  damages,  there  the  specific  thing 
demanded  may  be  brought  into  court;  but  where  there  is  an 
uncertainty,  either  as  to  the  quantity  or  quality  of  the  thing  de- 
manded, or  there  is  any  tort  accompanying  it,  that  may  enhance 
the  damages  above  the  real  value  of  the  thing,  and  there  is  no 
rule  whereby  to  estimate  the  additional  value,  there  it  shall 
not  be  brought  in.^' 

Where  thm     There  is  Said  to  be  no  precedent,  where  there  are  several 

are  eeTeiml  ■  ' 

^«''»»**'»*  defendants,  for  one  to  pay  money  into  court,** 

Peytofmo-      Where  there  are  several  counts  or  breaches  in  the  declara- 

ney  ufOB 

e«itein  tiou,  and  as  to  some  of  them  the  defendant  may  bring  money 
into  court,  but  not  as  to  the  others,  he  may  obtain  a  rule  for 
bringing  it  in  specially  upon  some  of  tbe  counts  or  breaches 
only.'^  Thus  where  an  action  of  covenant  was  brought  up^n 
a  lease  for  non-payment  of  rent,  and  not  repairing,  be.,  the 
court  of  king's  bench  made  a  rule,  that  upon  payment  of  what 
should  appear  to  be  due  for  rentf  the  proceedings  as  to  that 
should  be  stayed ;  and  as  to  the  other  breaches  that  the  plain- 
tiff  might  proceed  as  be  should  think  fit.^  So  in  covenant 
upon  a  charter^ arty,  the  defendant  was  allowed  to  bring 
money  into  court  upon  two  of  the  breaches  only;  vis.,  for 
freight  and  demurrage.^ 

Formerly  in  an  action  by  an  executor  or  administrator,  tbe 
plaintiff  not  being  liable  to  costs,  the  defendant  was  not  al- 


countF. 


^  Salk.  fi07.  a.  c.  et  vide  1       **  lb.  2  Salk.  606.  I  Wik.  75. 

Johns.  Rep.  65.  Baniei,  35(1. 

^  2  Bhu:k.  Rep.  lOSO.  »  2  Borr.  R^  1120.  et  vide  1 

«  1  Tidd.  Pract.  671.  Tidd  Piaet.  672. 
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lowed  to  pay  money  Into  court  ^  but  now  it  is  otherwise,  and 
the  eflect  of  the  rule  will  be,  not  to  make  the  plaintiff  pay, 
bnt  only  lose  his  subsequent  costs.^ 

On  a  plea  of  tender,  with  a  profert  in  curia,  the  sum  tep-  ^J^^\^ 
dered  must  be  paid  into  court;  and  if  not  paid,  the  plaintiff ^^* 
may  consider  the  plea  as  a  nullity.^     If  the  defendant  bring 
money  into  court  on  a  plea  of  tender,  the  plaintiff  may  take 
it  oat,  though  he  reply  that  the  tender  was  not  made  before 
acdon  brpught." 

Manner  and  time  of  paying  money  inio  court.']  Money  is 
pttd  into  court  by  entering  a  common  rule  to  authorize  the  Rnie  enter- 
payment,  by  which  it  is  ordered,  that  unless  the  plaintiff  accept 
of  it  with  costs,  in  discharge  of  the  action,  it  shall  be  struck 
oQt  of  the  declaration,  and  paid  out  of  court  to  the.  plaintiff  or 
his  attorney ;  and  that,  on  the  trial  of  the  issue,  the  plaintiff 
shall  not  be  permitted  to  give  evidence  for  the  sum  brought 
into  court."  The  clerk  is  not  authorised  to  receive  money 
paid  into  court,  without  rule.** 

Besides  the  money  thus  paid  into  court,  the  defendant, 
accordmg  to  the  terms  of  the  rule,  must  pay  the  costs,  if  the  cmu  mnit 
plaintiff  accept  the  money  so  paid  in,  and  do  not  proceed  m 
the  action."  And  in  a  case  of  the  court  of  king's  bench, 
although  it  appeared  that  a  certain  sum  had  been  offered  to 
dse  plaintiff  before  declaration,'  and  refused;,  yet  the  court 
woold  not  allow  the  defendant  to  pay  that  sum  of  money  into 
court,  after  declaradon,  upon  the  terms  of  the  plaintiff's  being 
obliged  to  relinquis-i  the  costs  of  the  declaration,  if  he  after- 
wards took  the  money  out:  they  said  that  the  defendant  should 
have  tendered  the  money,  and  pleaded  the  tender.'^     But 


^  2  Salk.  596.  pi.  3.  "'I  Wend.  Rep.  103. 

«  2  Str.  796. 1  Tidd.  Pract.  671.  ^  I  Archbd.  Pract.  201. 

"  Str.  638.  **  13  East.  Rep.  651.  sed  vide 

*"  1  Boe.  dt  Pun.  332.  2  Taunt.203.  283. 

•  3  Cowen.  Rep.  337. 
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where  the  conduct  of  the  plaintiff  appeared  to  have  been  ex- 
tremely oppressive,  and  the  defendant  was  willing  and  offered 
to  pay  the  money  before  action  brought,  the  court,  upon  appli- 
cation of  the  defendant,  (aAer  he  had  paid  the  money  into 
court,)  ordered  that  so  much  of  the  rule  as  obliged  him  to  pay 
costs,  should  be  discharged.^  And  in  a  more  recent  case, 
where  an  action  was  brought  for  two  separate  sums  of  money, 
and  the  defendant  having  offered  to  pay  the  amount  of  one  of 
them,  with  costs,  up  to  that  time,  which  was  refused  by  the 
plaintiff,  paid  the  amount  into  court;  but  the  plaintiff,  after- 
wards finding  that  he  could  not  maintain  his  action,  as  to  the 
second  sum,  took  the  money  out  of  court,  and  proceeded  no 
further:  the  court,  upon  application,  allowed  the  defendant 
his  costs,  from  the  date  of  his  offer  to  pay  the  sum  afterwards 
paid  into  court,  and  directed  those  costs  to  be  deducted  fixHn 
the  costs  of  the  plaintiff.^ 

Bionqr  aa-  Money  cannot  be  paid  into  court  specifically  to  meet  a  cer- 
J|^^°j{^  tain  demand :  thus  in  an  action  on  a  policy  of  insurance,  the 
^^JJIJ^^  defendant  may  pay  into  court  what  sum  he  pleases,  but  not 
"*^        specifically,  as  the  premium  on  the  poUcy.^    A  copy  of  the 

rule  is  usually  anneied  to  the  plea,  or  otherwise  served  on  the 
MtHmd  pl^°^i^^  attorney :  and  bringing  money  into  court  can  only 

be  proved  by  the  rule  for  bringing  it  in.^ 

Money  may  be  brought  intb  court  before  plea,  as  of  course; 
wbnne-   and  it  is  likewise  allowed  after  plea;  but  in  such  case  a  special 

ctel  apfiUc^-  * 

tMwiieGCM-  application  to  the  court  seems  necessaiy.^  If  there  has  been 
no  delay,  it  seems  that  the  court  will  give  the  defendant  leave 
to  withdraw  the  general  issue,  in  order  to  bring  money  into 


»  1  Burr.  Rep.  676.  ^  3  Campb.  41.    1  Tidd.  Pract. 

^  2  Bam.  &  Aid.  776.  Andsee    674. 
farther,  1  Archbd.  Pract.  201,202,       *  1  Tidd.  Pract.  672.  1  Johns. 
3«  1  Johns.  Bep.  149.  Rep.  148.    1  Tenn.  Rep.  711.    1 

Dunlap.  Pnct.  420. 
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court,  and  replead  it  on  payment  of  costs :  and  he  has  been 
allowed  to  bring  it  in  after  the  granting  of  a  new  trial.^ 

Ejfed  of  paj/ment  of  numeg  into  comri.'\  When  money  is 
pud  into  court,  it  is  a  payment  pro  tanto ;  the  defendant  can- 
not, and  the  plaintiff  must,  in  all  cases,  take  it  out ;  and  if  the 
defendant,  in  the  suit  in  which  the  money  was  paid  in,  die,  and 
the  action  is  revived,  or  a  new  suit  brought,  such  payment  may 
be  given  in  evidence  in  the  second  action.^ 

If  tfaeplainti^  after  money  has  been  paid  into  court,  proceed  in  Piaintur  pro 
the  action,  it  is  at  his  peril.  The  sum  paid  in  miust  be  considered  as  iwrii- 
struck  out  of  the  declaration:  it  is  for  so  much  a  defence,  and 
oniess  the  plaintiff  proves  a  sum  beyond  what  is  paid,  the 
verdict  should  be  for  the  defendant,^  and  the  plaintiff  must  pay 
the  costs  ;^  if  more  appear  to  be  due  to  him,  he  has  a  verdict 
for  the  overplus  and  costs/^     The  plaintiff  stands  in  much 
the  same  situation,  as  regards  the  residue  of  his  demand,  as 
he  would  have  done,  if  the  defendant  had  never  acquiesced  in 
uy  part  of  it;  and  he  may  therefore  be  nonsuited:^  or  there  May  be  noa- 
nay  be  judgment  as  m  case  of  nonsuit,  a  demurrer  to  evidence, 
^  a  plea  pub  darrein  continuance ;  in  short,  the  cause  goes 
<Mi  substantially,  in  the  same  manner  as  if  the  money  had  not 
been  paid  in  at  all.^ 

« 

Bringing  money  into  court  is  in  general  considered  as  an  ^^'L^ 
acknowledgment  of  the  right  of  action  to  the  amount  of  the  ^^^'2^ 
svffl  broaght  in  ^  and  this  the  plaintiff  is  entitled  to  receive  at 
^  events,  whether  he  proceed  in  the  action  or  not  ;^  and  even 


^  1  Tidd.  Pnct.  672.  Rep.  10.  2  Salk.  507.  2  Esp.  Rep. 

^  1  Wend.  Rep.  191.  481.  607.  2  H.  Black.  Rep.  374. 

•  3  Cowen.  Rep.  836.   4  Term  «  2  H.  Black.  Rep.  875. 1  Tidd. 
&p.  10.  Pract.  675,  676. 

*•  4  Taunt.  196.  2  Ttaint.  361.  **  Burr.  Rep.  2640.    2  Term 

4  Term  Rep.  10.  Rep.  275.  2  Wend.  Rep.  431. 

*"  Caa,  temp.  Hardw.  260.  «  1  Wend.  Rep.  191. 

*  7  Term  Rep.  372.    4  Term 
Vol.  n.  21 
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though  be  be  nonsuited  or  have  a  verdict  against  him.^  And 
where  goods  have  been  sold  to  the  defendant  by  sample  at  a 
stipulated  price,  he  cannot,  after  payment  of  money  into  court, 
in  an  action  of  indebitatus  assumpsit,  insist  upon  any  defect 
in  the  goods ;  since  by  paying  money  into  court,  he  admits 
the  original  contract :  if  a  purchaser  mean  to  insist  on  such 
an  obligation,  he  ought  to  return  the  goods.^'' 
Monef  cm-       Bringing  money  into  court  being  an  acknowledgnnent  on 

not  after-  ,      .  .11  •  1  •    v 

wards  be  re-  record,  the  party  can  never  recover  it  back  agam,  though  it 
afterwards  appear  that  he  paid  it  wrongfully  ;^  and  the  court 
of  common  pleas,  in  England,  will  not  order  money  brought  in 
by  the  defendant,  through  a  mistake,  to  be  restored,  unless  it 
appear  that  some  fraud  or  deceit  has  been  practised  upon  him.^ 
But  bringing  money  into  court  is  said  to  be  an  admission  of 
a  legal  demand  only;^  and  beyond  the  amount  of  the  sum 
brought  in,  it  is  no  acknowledgment  of  the  right  of  action/^ 
Evidence  ad- And  where  money  is  paid  into  court,  short  of  the  plaintiff's 
■how,  quo    demand,  and  it  is  taken  out  of  court,  evidence  is  admissible  to 

animo,  mo- 
ney taken     ghow  the  intention  with  which  it  was  done;  and  it  is  not  to  be 

out.  ' 

taken  conclusively  as  an  admission. that  the  rest  of  the  demand 
was  unfounded.^  So  where  money  is  paid  into  court  on  a 
policy  of  insurance,  the  plaintiff,  by  taking  it  out,  will  not  be 
precluded  from  proceeding  for  a  total  loss,  where  he  informs 
the  defendant's  attorney,  at  the  time,  of  his  intention  to  do  so.® 
Upon  putting  off  a  trial,  the  bail  had  put  a  sum  of  money  into 
court,  to  abide  the  event  of  the  suit,  and  the  suit  having  after- 
wards abated  by  the  death  of  the  defendant,  they  were  per- 
mitted to  take  the  money  out  of  court,  although  it  was  opposed 
both  by  the  plaintiff  and  by  the  administrator  of  the  defend- 
ant.** 


^  2  Salk. 507. 2 Str.  1027.  Cm.  "  ITermRep.  464.    2  Wend. 

Temp.  Hardw.  206.  Rep.  431.  et  vide  8  Term  Rep. 

"  2  Stark.  Ni.  pri.  103.  667.  4  Term  Rep.  679. 

*'  2  Term.  Rep.  646.  "  5  Esp.  Rep.  69. 

*•  2  Bob.  &  Pull.  392.  "  1  j^y^^  j^^  i^ 

<»  1  Bos.  &  Pull.  264.  "1  Tidd.  Pract.  675. 
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Where  the  plaintiff  declares  upon  a  special  contract,  the  Where  spe- 

f  r  r  ^  '  cjul  contract 

defendant,  by  paying  money  into  court  generally,  admits  the  ta^<i«ei«^ 
contract,  so  ^s  to  supersede  the  necessity  of  proving  it  at  the 
trial :  therefore,  in  such  case,  if  the  defendant  mean  to  deny 
the  existence  of  the  contract,  he  should  pay  the  money  into 
court  specially  on  the  other  counts  of  the  declaration.^  Thus 
where  the  defendant  paid  money  into  court  generally,  upon  a 
declaration  containhig  a  count  on  a  policy  of  insurance, 
together  with  the  money  counts,  the  court  of  king's  bench 
held,  that  this  was  an  admission  of  the  contract  stated  in  the 
special  count ;  and  that  it  was  not  competent  for  the  defendant 
to  show  that  the  policy,  by  which  the  risk  was  originally  made 
to  cease  after  the  ship  had  moored  twenty-four  hours  in  safe^, 
was  afterwards  altered  by  the  broker,  without  the  defendant's 
knowledge.^  So  where  two  breaches  were  assigned  in  one 
count  of  a  declaration  upon  a  contract,  and  the  defendant  paid 
money  into  court  upon  one  of  them,  the  court  held,  that  he 
thereby  admitted  the  whole  contract  as  set  out  in  that  count.^ 

Bat  payment  of  money  into  court  generally,  upon  a  decla-  umitatiM 
ration  containing  a  count  on  a  policy  of  insurance,  and  the 
money  counts,  is  only  an  admission  of  the  contradf  and  does 
not  preclude  the  defendant  from  disputing  his  liability  beyond 
such  payment,  for  goods  which  were  not  loaded  according  to 
the  terms  of  the  policy.^  So  in  an  action  on  a  valued  policy, 
the  payment  of  money  into  court,  upon  a  count  which  states 
^  total  loss  by  capture,  is  no  admission  of  a  total  loss ;  but  the 
plaintiff  is  bound  to  prove  that  he  has  suffered  damage  from 
the  capture,  beyond  the  amount  of  the  sum  paid  into  court.** 
And  where  the  plaintiff  alleges  in  his  declaration,  multifarious 
uk!  inconsistent  demands,  arising  out  of  the  same  transaction, 
payment  into  court  of  a  sum  insufficient  to  meet  all  the  de- 

"  2  Term  Rep.  275.    4  Term  "  1  Bam.  &  Ores.  3.  S.  C.    2 

B«p.  S99.    Peake'8  Cas.  Ni.  pri.  Dowl.  &  Ryl.  19. 

15.  1  Eqi.  Rep.  367.  2  East.  Rep.  "  2  Maule  &.  Selw.  106.  et  vide 

laB.  2H.  Bhu:k.  Rep.  374.  2  Bos.  2  Wend.  Rep.  431. 

A  PtaD.  6iO.   2  Campb.  357.  ^  1  Campb.  557.  S.  G.  1  TaimU 

"*  »  East.  Rep.  325.  419. 
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mands,  cannot  be  applied  by  the  plaintiff  to  prove  such  one 
of  them  as  be  may  elect  at  the  trial.^^ 

A  tender  upon  which  money  is  paid  into  court,  admits  the 
contract  stated  in  the  declaration  as  in  othe#  cases.^^ 

Mv  ta*»S2i-     ^^^  ^  payment  of  money  into  cawri.']    Where  money  is 
^'  brought  into  court,  the  plaintiff  either  accepts  it  with  costs  io 

discharge  of  the  suit,  or  proceeds  in  the  action :  in  the  former 
case  he  should  give  notice  of  taxation  and  have  the  costs  taxed, 
and  serve  the  same  on  the  defendant's  attorney.^     The  costs 
being  taxed  should  be  forthwith  paid  to  the  plaintifi^  or  bis 
attorney ;  and  if  they  are  not  paid,  the  plaintiff  may  proceed 
in  the  action  ;  and  proof  of  the  rule  to  pay  money  into  court, 
will  of  itself  entitle  him  to  a  verdict  with  nominal  damages :® 
and  this  is  the  only  course  that  he  can  take,  for  he  cannot 
have  an  attachment,  the  rule  being  conditional  and  not  obli^ 
gatory  upon  the  defendant  to  pay  the  costs.^     But  if  the 
Where       plaintiff,  after  money  has  been  paid  in,  proceed  to  trial,  other* 
oMs.    ^^  wise  than  for  non-payment  of  costs,  we  have  already  seen 
that  unless  he  proves  a  sum  beyond  what  is  paid,  the  verdict 
is  for  the  defendant ;"  and  in  such  case  the  plaintiff  will  not 
only  lose  the  costs  which  he  would  have  been  entitled  to  had 
he  taken  the  money  out  of  court,  but  he  will  be  obliged  to 
pay  the  costs  of  the  action.*" 
piAintiffhM      The  plaintiff  is  entitled  to  costs  up  to  the  time  of  the  de- 
ney  takra^  fendaut's  paying  money  into  court,  if  he  take  it  out  at  any 
trial.  time  before  trial,  even  if  he  proceed  in  the  cause,  and  though 

he  afterwards  gives  notice  of  trial  which  be  neglects  to  coun- 
termand, whereby  the  defendant  is  entided  to  judgment  as  in 
case  of  nonsuit  f  but  not  if  the  defendant  has  obtained  sach 


~  7  Taunt.  450.  S.  C.  1  Moore,  •«  2  Str.  1220. 

158.  «f  Ante,  p.  161. 

'*  3  Taunt.  06.  ^  \  Saund.  33.  n.  2.    4  Teim 

*>  4  Term  Rep.  12.    1  Tidd.  Bep.  10.  6  Taunt.  Itl. 

Pract.  677.   1  Dunlap.  Pract.  424.  "  8  Teim   Rep.  406.  486.   4 

'^  1  Gampb.  558.  n.  Term  Rep.  11. 
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jodgment:^  the  subsequent  co$ts  are  to  be  allowed  to  the 
defendant^ 

Where  the  plaintiff  proceeds  to  trial,  and  a  juror  is  with-  Jaror  with- 
drawn by  conseati  the  plaintiff  is  not  entitled  to  costs ;   for 
whenever  a  juror  is  withdrawn,  each  party  must  pay  his  own 
costs.''  , 

Inactions  on  policies  of  insurance,  where  there  is  a  consoli- wbc>«  tiwra 

■^  Ig  a  cobmU- 

dadon  rule,  and  money  is  paid  into  court,  it  seems  diat  ibe^*^^*'"^* 
phdntiff  is  entitled  to  the  whole  costs  of  the  causes  not  tried, 
op  to  the  time  when  the  money  is  paid  into  court,  although  he 
my  not  succeed  in  the  cause  which  he  proceeds  to  try,  and 
aldiough  the  defendant  in  that  cause  is  entitled  to  the  whole 
costs.^ 

Where  the  plaintiff  proceeds  in  the  action,  and  fails,  the  de- 
ibdant  wiU  be  allowed  to  satisfy  his  demand  for  costs  out  of 
Ae  som  paid  into  court.^ 

TENDSR  AFTEB  SUIT  BBOUGHT. 

The  following  provisions  in  the  revised  statutes,  to  which 
we  have  already  alluded,'''  are  highly  advantageous  to  de- 
fendants, and  seem  to  have  been  intended  to  supersede  the 
pnu:tice  of  paying  money  into  court  J^ 


"When  any  action  at  law  shall  be  commenced  for  the  re- bi what 
covery  of  a  sum  certain,  or  which  may  be  reduced  to  certainQr 
by  calculation,  or  for  a  casual  or  involuntary  trespass  or 
ioJQiy,  the  defendant,  in  any  stage  of  the  proceedings,  before 
trial  in  such  causes,  or  before  such  damages  shall  have  been 
assessed,  or  before  judgment  rendered  in  an  action  of  debt, 
niay  tender  to  the  plaintiff,  or  his  attorney,  any  sum  of  money 


*  2  Alaule  &  Selw.  335.    6  678.    sed    vide    7   Tenn.    R^p. 
Tatmt  156.  368. 

*  1  Term  Rep.  629.    8  Term.  ""  Barnes,  287. 
Rep.  486.  "^  Ante,  p.  156. 

'•  3  Tenn.  Rep.  657.  ''*  See  Revisers'  Reports,  chap. 

"  2  Taunt,  861.  1  Tidd.  Prtct.  tcr  8  of  Part  3.  p.  190. 
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which  such  defendant  shaU  conceive  sufficient  amends  for  the 
injury  done,  for  which  such  action  or  proceeding  was  insti- 
tuted, or  sufficient  to  pay  the*  plaintiff's  demand,  together  with 
the  costs  of  such  action  or  proceeding,  to  the  time  of  making 
such  tender.^^ 
ooBwqiieiiee  *'  If  it  shall  appear  upon  the  trial  of  the  cause,  or  upon  the 
proceedinf  assessment  of  damages,  that  the  amount  so  tendered,  was  suf- 
ficient to  pay  the  plaintiff's  demand,  and  the  costs  of  the  suit 
or  proceeding  up  to  the  time  of  such  tender,  the  plaintiff  shall 
not  be  entitled  to  recover  or  collect  any  interest  on  such  de- 
mand from  the  time  of  such  tender,  or  any  costs  incurred  sab- 
sequent  to  that  time,  but  shall  be  liable  to  the  defendant  for 
the  costs  incurred  by  him  subsequent  to  such  time.^^ 

"  If  the  action  or  proceeding  be  to  recover  damages,  and  it 
shall  appear,  that  the  sum  /tendered  was  a  suffi.cient  amends 
for  the  injury  done,  and  for  the  costs,  as  before  mentioned, 
the  plaintiff  shall  not  be  entitled  to  recover  any  costs  in  any 
such  action  or  proceeding  after  such  tender,  but  shall  be  liable 
to  the  defendant  for  his  costs  incurred  after  that  time.''^ 
8am  aAeept'  "  If  any  such  tender  be  accepted  by  llie  plaintiff  and  he 
docted.  shall  thereafter  proceed  in  the  action,  the  sum  so  accepted 
shall  be  deducted  from  the  whole  amount  of  the  recovery,  and 
judgment  shall  be  rendered  only  for  the  residue ;  and  an  entry 
of  such  tender  and  acceptance  shall  be  made  on  the  record. 
The  plaintiff's  right  to  recover  costs,  and  his  liability  to  pay 
costs  to  the  defendant,  shall  be  determined  by  the  amount  of 
such  residue."*" 


«  R.  St.  P.  3.  Ch.  8.  T.  17.  s.        '"  lb.  b.  22. 
20.  Vol.  2.  p.  558.  '^  lb.  s.  28. 

'^^  lb.  8. 21.  p.  554. 


CHAPTER  IX. 


OF  SET-OFF* 


At  common  law,  if  the  plaintifT  was  indebted  to  the  defend*  common 
ant  in  as  much  or  even  more  than  the  defendant  owed  to  him,   ^^'^^"' 
yet  be  had  no  method  of  striking  a  balance :  the  only  way  of 
obtaining  relief  was  by  going  into  a  court  of  equity.^     This  when  aiter- 
ioconvenience  was  remedied  in  England  by  the  statute  of  2. 
George  IL,  the  provisions  of  which  were  substantially  incor- 
porated in  our  former  act  for  the  amendment  of  the  law.^     In 
the  revised  statutes,  the  cases  and  circumstances  under  which 
a  set-off  is  allowable,  are  particularly  enumerated. 

It  is  provided,  that  "  in  the  following  cases,  and  under  the 
following  circumstances,  a  defendant  may  set  off  demands 
which  he  has  against  the  plaintiff: 

"  1.  It  must  be  a  demand  arising  upon  judgment,  or  upon  in  what  ca 

1*     I        ill  «  .  ■«■  aet-off 

contract,  express  or  implied,  whether  such  contract  be  wntten  allowed, 
or  unwritten,  sealed  or  without  seal;  and  if  it  be  founded  upon 
2  bond,  or  other  contract  having  a  penalty,  the  sum  equitably 
due,  by  virtue  of  its  condition,  only,  shall  be  set  off: 

"2.  It  must  be  due  to  him,  either  as  being  the  ori^nal 
creditor  or  payee,  or  as  being  the  assignee  and  owner  of  the 
demand: 

"3.  It  mast  be  a  demand  for  real  estate  sold,  or  for  personal 
]m>perty  sold,  or  for  money  paid,  or  services  done ;  or  if  it  be 
not  such  a  demand,  the  amount  must  be  liquidated,  or  be  capa- 
Ue  of  bring  ascertained  by  calculation : 


'  2  Bair.  Rep.  820.    4  Burr.       M  R.  L.  515. 
Rep.  2830. 


168  PRACTICE  IN  PERSONAL  ACTIONS. 

"  4.  It  must  have  existed  at  the  time  of  the  commencement  of 
the  suit,  and  must  then  have  belonged  to  the  defendant: 

"  5.  It  can  only  be  allowed  in  actions  founded  upon  demands 
which  could  themselves  be  the  subject  of  set-off,  accordbg  to 
law: 

"  6.  If  there  be  several  defendants,  the  demand  set  off  must 
be  due  to  all  of  them  jointly : 

'*  7.  It  must  be  a  demand  existing  against  the  plaintiff  in 
the  action,  unless  the  suit  be  brought  in  the  name  of  a  plaintiff 
who  has  no  real  interest  in  the  contract  upon  which  the  suit  is 
founded  ;  in  which  case  no  set-off  of  a  demand  against  the 
plaintiff  shall  be  allowed,  unless  as  herein  after  specified: 

*'  8.  If  the  action  be  founded  upon  a  contract,  other  than  • 
negotiable  promissory  note,  or  bill  of  exchange,  which  has 
been  assigned  by  the  plaintiff,  a  demand  existing  against  such 
plaintiff,  or  any  assignee  of  such  contract,  at  the  time  of  the 
assignment  thereof,  and  belonging  to  the  defendant  in  good 
faith^  before  notice  of  such  assignment,  may  be  set  off  to  the 
amount  of  the  plaintiff's  debt,  if  the^emand  be  such  as  might 
have  been  set  off  against  such  plaintiff  or  such  assignee,  whilo 
the  contract  belonged  to  him : 

'*  9.  If  the  action  be  upon  a  negotiable  promissory  note, 
or  bill  of  exchange,  which  has  been  assigned  to  the  plaintiff, 
after  it  became  due,  a  set-off  to  the  amount  of  the  plaintiff's 
debt,  may  be  made  of  a  demand  existing  against  any  person 
or  persons  who  shall  have  assigned  or  transferred  auch  note, 
or  bill,  after  it  became  due,  if  the  demand  be  such  as  might 
have  been  set  off  against  the  assignor,  while  the  note  or  bill 
belonged  to  him: 

<^  10.  If  the  plaintiff  be  a  trustee  for  any  other,  or  if  the 
suit  be  in  the  name  of  a  plaintiff*  who  has  no  real  interest  in 
the  contract  upon  which  the  suit  b  founded,  so  much  of  a 
demand  existing  against  those  whom  the  plaintiff  represents, 
or  for  whose  benefit  the  action  is  brought,  may  be  set  off,  as 
will  satisfy  the  plaintiff's  debt,  if  the  same  might  have  been 
set  off  in  an  action  brought  by  those  beneficially  interested: 


SET-OFF.  X69 

''11.  Bat  if  such  action  be  brought  by  the  assignee  of  an 
insolvent,  imprisonedy  absent,  concealed,  or  absconding  debtor, 
no  set-off  shall  be  allowed  of  any  debt,  unliss  in  the  cases  pro- 
vided in  the  fifth  chapter  o^  the  second  part  of  the  revised 

statutes.'*' 

» 

To  entitle  the  defendant  to  a  set-off,  he  i^st  either  plead  or  Defendant 

niist  piMd 

give  notice  of  the  same.^  Such  notice  must  be  given,  together  or  gire  no- 
with  the  plea  of  the  general  issue,  in  tho^^actions  in  which 
soch  issue  may  be  pleaded,  or  with  the  plea  of  nil  debet  to  an 
action  of  debt  on  judgment,  or  in  {^e  action  of  covenant, 
with  a  plea  denying  the  execution  of  the  instrument  on  which 
tiie  plaintiff  may  have  declared.'^  ^ 

If  the  amount  of  the  set-off  duly  established,  be  equal  to  judgment  lu 
tile  plaintiff's  debt  or  demand,  judgment  is  entered  that  the  wSl^^  ^ 
plaintiff  take  Nothing  by  his  action ;  if  it  be  less  than  the 
plaintiff's  debt  or  demand,  the  plaintiff  has  judgment  for  the 
residue  only.'  If  there  be  found  a  balance  due  from  the 
plaintiff  in  the  action  to  the  ^  defendant,  judgment  must  be 
rendered  for  the  defendant  for  the  amount  thereof;  but  no 
such  judgment  can  be  rendered  against  the  plaintiff,  when  the 
contract  which  is  the.  subject  of  the  suit  shall  have  been  as- 
agnedl  oefbre  the  commencement  of  the  suit,  nor  from  any  ba- 
lance due  firom  ai\y  other  person  than  the  plaintiff  in  the  action.^ 

Id  suits  broufrht  by  executors  and  administrators,  demands  Su^t*i»yp 
existiog  against  their  testators  or  intestates,  and  belonging  to 
the  defendant  at  the  time  of  their  death,  may  be  set  off  by  the 
defendant  in  the  same  manner  as  if  the  action  had  been  brought 
hy  and  in  the  name  of  the  deceased.* 

Whenever  a  set-off  is  established  in  a  suit  brought  by  execu- 
tors or  administrators,  the  judgment  against  them  is  in  their 


'  R.  8t  P.  8.  Ch.  6.  T.  2.  s.  18.  •  lb.  s.  21. 

Vol.  2.  p.  864, 896.  ''  lb.  s.  22. 

'  lb.  1. 19.  p.  856.  *  lb.  0.  23.  p.  ^. 
'lb.  1.20. 

Vol.  n.  22 
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representative  character,  and  is  evtdente  of  st  debt  established, 
to  be  paid  in  the  course  of  administration ;  but  execution  can- 
not be  issu4(d  tliei^on,  until  directed  by  the  surrogate  who 
granted  letters  testamentary  or  of  administration.^ 
AgaioM  eze-  In.  actions  against  executors  and  administrators,  and  against 
^^*^  trustees  and  olQjers,  sued  in  their  representative  character,  the 
defendants  may  set  off  demands  belonging  to  their  testators  or 
intestates,  or  those  whom  they  represent,  in  the  same  manner 
as  the-  persons  so«i^|pre^nted,  would  have  been  entitled  to  set 
off  the  same,  in  an  action  against  them.^^ 


lb.  8.  24.  .      %  ,"  lb.  B.  25. 
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OF  BEl'£HENr£« 


tl^' 


♦  • 


Wkai  comes  referred  and  haw  /  motion  j9r  reference.]    It  in  wut 
is  provided  by  statute,  that'^^whenevar  Si*  cause  shairbe  at*^****' 
issoe  in  aoy  court  of  record,  Itnd  it  shaff  appear  that  the  trial 
of  the  same  will  re^re  the  examif^ation  of  a(|long  account,  on 
either  side,  such  court  may,  on  tfte  ;applic|^ion  of  either  party, 
or  without  such  ap^ication,  on^er  such  cause  to  be  referred  to 
three  unpartial  and  cojppetent  per^nsJ  ^  IFtii^  parties  agree  Appoint- 
on  three  persons  as  rti^ees,,siiph^ersoas  s}}a)l  oe  appointed  by  ferees. 
the  court ;  if  they  disagree,  each  party  shall  6e  entitled  to 
Dtroe  one;  and  the  court  shall  appoint  the  pf^rsqns  so  nomi- 
oated,  if  tbey  are  free  4rom  all  exception|^  and  such  o'ther 
person  as  the  court  shall  df^signate."^     And  it  is  further  pro-Entfyon 
nded,  that  ^'  an  entry  of  such^refereu&  shall  be  made  upon  the 
record,  and  a  day  given  tlffhe  parties  from  time  to  time,  until 
the  referees  report,  or  tl»y  be  thereof  discharged/'^ 

A  motipn  for  a  reference  is  a  non-enumerated  motion,  and  Motion,  aj& 
is  founded  upon  an  affidavit,  stating  that  the  trial  of  the  cause 
will  require  the  examination  of  a  long  account,  and  that  issue 
has  been  joined/     The  notice  of  the  motion  should  contain 
the  names  of  three  petSons  to  whom  it  is  proposed  to  refer  the 


*  R.8t.  P.  8.  Gh.  6.  T.  6.  fl.  99.        ""  lb.  s.  48.  p.  385. 
Vol.  2.  p.  984.  *  3  Cowen.  Rep.  34.  1  Donlap. 

'  lb.  0.  40.  Pmcr.  535. 
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^ause  f  though  the  opposite  party  has  of  course  a  right  (o  no- 
minate one  as  a  substitute,  and  the  court  will  appoint  another 
person  as  the  third,  if  this  appears  necessary.  But  if  the  op- 
posite party  acquiesce  in,  or  do  not  object  to,  the  appointment 
of  those  nonunated  by  the  party  making  the  motion,  he  cannot 
afkenn^ards  pove  tg  set  aside  the  report  on  account  of  any  ob- 
jection to  th^  referees.^  Where  both  parties  move  for  a  refe- 
rence, the  motioh  of  the  party  first  ^ving  nodce  is  entitled  to 
a  preference.'' 
Btfenn  It  seems  that  the  referees  must  be  taken  from  the  county  in 

<B  ^i>i^  which  the  venue  i9  laid ;  for  though  this  is  not  required  by 
Statute,  yet  it  is  profNr  ^r  |^e  same  reasons,  in  many  respects, 
as  that  }be  cause  must  be  tried  before  a  jury  of  the  county 
in  w£ch  the  veniu.is4aid.^ 
o  *po»?**""  '^^^  motion  may  be  resisted  by  showing  that  questions  of 
law  will  arise  in  the  cause  i^  and  the  affidavit  should  state  not 
only  that  the  pa]^  is  so  a(fvised  by  counsel  and  verily  be-* 
lieves,^®  but  must  show  whsn  the  points  of  law  are,  so  that  the 
court  mayjucfge  whether  they  are  mallpal  and  diffici4t,  and 
will  necessarily .^dse,  and  wtietj^er  the'  "igpierees  may  not  be  a 
proper  tril^nSd  for  the  trial  of  the  cause.^^  Questions  of  law 
may,  and  toi  a  certain  extent  will,  arise  on  every  reference : 
and  to  warrapt^he  cqurt  in  denyipg  a  reference  on  this 
ground,  it  must  be  satisfied  thaf^they  are  questions  of  tjEsA 
difficulty."  *  *  ^ 

A  reference  wijl  likewise  be  ^enjpl  where  there  is  a  demur- 
rer pending,  which  goes  to  the  ^ole  cause  of  action.'^ 
Where  the  cause  is  noticed  formal,  And  the  defendant  then 
obtains  an  order  to  stay  proceedings,  with  a  view  to  move  for 


^  1  Gaines*  Rep.  7. 149.           •  "  6  Johns.  Rep.  829.    1  Coines' 

*  1  Gaines'  Rep.  147.  Rep.  ISQ.    4  Gow6n.  Rep.  52.    5 
''  1  Wendell.  Rep.  16.  Go  wen.  Rep.  423.  contra,  8;Gainei^* 

*  11  Johns.  Rep.  406.  Rep.  82. 

*  2  Gaines'  Rep.  252^  2  Johns.  "  5Gowen.  Rep. '423. 

Gas.  402.    3  Games'  Rep.  82.    2  "  S  Gowen.  Rep.  380.  1  Wend. 

Johns.  Rep.  374.  Rep.  35. 

^*  3  Gaines'  Rep.  82.  1  Gaines' 
Rep.  150. 
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« to  put-off  a  trial.^  If  the  court  be  not  sitting,  so  that  the  mo- 
tion cannot  be  made  in  time  to  prevent  the  hearing,  a  judge  at 
chambers  will  grant  an  order  to  stay  proceedings  until  appli- 
eation  can  be  made  to  the  cq|irt*^  The  application  may  be 
made  to  the  tppart  without  a  previous  application  to  the  referees 
and  their  reltisal  to  grant  an  adjournment.'^ 
wiuiImm        Witnesses  may  be  subpoenaed  to  appear  baibre  the  referees, 

mMf  be  lub-  ^  r  rr  ^  ^ 

vasnaed.      by  subpoeuas  issuing  out  of  the  court  in  which  the  cause  is 


pending,  in  the  same  manner  and  with  the  tike  effect  as  in 
cases  of  trials  in  su^h  qfmrtJ^ 
Eoferaet  Before  proceMing  to  hear  any  testimony  in  the  cause,  the 

,,  referees  must  be  severally  sworn  faithfully  and  fairly  to  bear 
and  examine  the  cause,  and  to  make  a  just  and  true  report,  ac- 
\  cdfding  to  the  best  #f  their  understanding ;  which  oath  may  be 
.  **  '      administered  t^  any  person  authorized  to  take  affidavits  to  be 
«read  in  the  court  in  which  the  suit  is  pending,  or  by  any  jos- 
tice  of  the  peace.^     Any  one  of  the  referees  may  administer  the 
necessary  oath  to  the  witnesses  produced  before  them  for  exa- 
Au  referaet  miuatiou.^    All  the  referees  must  meet  together,  and  bear  all 
'  KLT'^    ^  proofs  and  allegations  of  the  parties,  but  a  report  by  anj 
two  of  them  is  valid.^    ^f  the  cause  be  referred  to  three  re- 
ferees, and  the  report  signed  by  two  only,  it  will  be  plumed 

* 

on  error  that  all  the  referees  met  and  heard  the  pailtes,  nothing 
to  the  contrary  appearing  on  the  record.^ 
Evidence.  The  rules  of  evidence  are  the  same  before  referees  as  before 
a  jury .^  After  a  r^use  has  been  submitted,  it  is  *a  matftr  of 
sound  discretion' with  the  referees  to  open  it  for  the  purpose  of 
hearing  further  testimony ;  and  unless  the  contrary  be  shqwo, 
it  will  be  presumed  that  such  discretion  has  been  properly  ex- 
ercised.'* 


■^  1   Johns.    Gas.   394.  S.  C»       "  lb.  s.  46. 
Coleman,  107.  *  "  lb. 

»  1  Gaines'  Rep.  147.  »  17  Johas.  Rep.  461. 

^  20  Johns.  Rep.  476.  ~  6  Gowen.  Rep.  364. 

'^  R.  St.  ib.  8.  45.  ^  1  Wendell.  Rep.  104. 

^  Ib.  8.  44. 
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If  either  party,  after  beiog  duly  notified  of  the  time  and  place  f^^j^ 
of  the  meeting  of  the  referees,  do  not  attend,  the  referees  may 
proceed  to  an  ex  parte  hearing  in  hi^  absence.^ 

The  referees  may  be  compelled,  by  the  order  of  the  court  in  SSpLrSe- 
which  the  cause  is  pending,  to  proceed  to  the  hearing  thereof)  SJJ  to**^ 
and  to  make  a  report  of  the  amount  they  find  due  lo  «either  ^^^r^ 
party ;  and  the  court  may  require  them  to  report  their  decision 
in  admitting  or  rejecting  any  witness,  in  allowing  or  overruling 
soy  question  to  a  witness,  or  the  answer  thereto,  and  all  odier 
proceedings  by  them,  together  with  the  testimony  before  Ihem, 
and  their  reasons  for  allowing  •  or  disalloiling  any  claim  of 
either  party.*     Where  the  rule  of  reference  requires  the  re- 
ferees to  report  within  a  particular  time,  their  power  is  alfAn 
end  if  they  do  not  report  within  the4ime  limited*^^    And  if  the  ^^^fJl^^^ 
plaintiff  wholly  neglect  to  bring  the  cause  to  a  hearing  before  °<»**^^*"*- 
the  referees,  the  court  will  grant  a  rule,  that  unless  the  fiein- 
tiff  notice  the  cause  for  hearing  within  twenty  days  after  ser- 
vice of  the  rule,  or  discontinue  upon  the  usual  terms,  that  the 
ddeiMlaiht  shall  have  leave  to  notice  the  same ;  and  that  in  cdse 
thephuntifif  shaH  not  appear  before  the  referees,  and  e;ihifoit  his 
proo&,  and  no  "proof  shall  be  ofiered  on  the  ,part  of  tbei^de- 
fendant,  then  the  referees  shall  report  nothing  due  to  the  plain- 
tiff; but  if  the  defendant  shall  prove  a  balance  due  tci^im, 
(the  state  of  the  pleadings  admitting  of  such  proof,)  then  that 
the  lyferees  shall  report  such  balance  as  they  shalUie  satined 
a  doe  to  ^  defendant.^  This  rule  will  in  general  be  granted 
where  aterai  has  intervened^between  the  time  of  granting  the*^ 
onkftf  reference  and  ifce  plainttfiTs  neglect  to  proceed  to-brinjg 
the  caose  t(>  a  hearing.^ 

Any  ordeir  or  direjUipn  as  to  costs  which  referees  may  make* . 
^  no  foundation  iqt  tibte  joterfereiice  of  the  court  by  detach- 
meat*' 


^  11  Johns.  Rep.  402.^  ^  16  Johns.  Rep.  45 ;  wiiere 

**  R.  St  ib.  8.  47.  the  form  of  the  rule  is^given. 

""  1  Johns  C««,  884.  "  lb.  * 

""  8  Cowen.  Rep.  54. 
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« 


Report  Report  cf  the  referees  and  judgment  thereon.']    The  re* 

fereefl  having  arrived  at  a  decision  on  the  matters  referred  to 
them,  make  up  their  report,  subscribed  by  the  whole  nBiiiber« 
or  any  two  of  them,  and  deliver  it  to  the  attorney  of  the  party 
In  whbse  favour  they  have  decided.**  If  the  referees  neglect 
to  report,  a  rule  will  be  granted  that  they  report,  or  show  canse 
why  an  attachment  should  not  issue  against  them.** 

The*  report  is  in  the  nature  of  the  verdict  of  a  jury;  and 
'therefore,  after  it  has  been  made,  and  before  it  is  filed,  the  de- 
fendant cannot  plead  in  abatement,  puis  darrein  continuance, 
the  marriage  of  a  ^oman  plaintiff.^  And  the  statute  provides, 
that  *<  if  the  report  of  the  referees  be  confirmed  by  the  court, 
ju^lpnent  shall  be  entered  thereon,  in  the  same  manner  and 
with  the  like  efiect  as  upon  the  verdict  of  a  jury  ."^ 

TO  besiad.  The  party  to  whom  the  report  has  been  delivered,  must  file 
it  with  the  clerk,  and  enter  a  rule  nisi,  fcc.,  in  the  book  of 
cq^mlon  rules,  for  confirmation  of  the  report  and  mdgment, 
Y^hich  expires  after  four  days  in  term,  and  it  is  during  that  pe- 
ri&l  that  a  motion  must  be  made  to  set  aside  the  report  unless 
the  time. has  been  enlarged  by  a  judge's  order  to  stay  pro- 
ceedings ;  for  lifter  final  judgment  has  been  entered  the  appli- 
cation is  too  late***  If  the  party  to  whom  the  report  has  been 
delivlred  neglect  to  file  itj  the  court  will,  notwithstanding,  per- 
mit a  motion  to  be  made  to  set  it  aside**^ 

Motion  to  Kt  A  motion  to  set  aside  the  report  of  referees,  if  .fgpnded  od 
the  merits  of  the  pase,  is  enumerated  ^  otherwisKt  is^wn- 
'  entmierated.  Where  a  cause  is  refe|;red  by  codsiift  without 
.  rftle  of  court,  or  where  the  parties  by  rule  entered  by  consent, 
.^efer  a  cause  not  within  the  statute,  the  court  will  not  mbrkre 
in  setting  aside  the  proceedings ;  but  tbeiparties  atm  left  to  the 
same  ^medy  as  in  the  case  of  a  mere  stibnussion  to  arbi- 
trators.** 


"»'  1  Dunlap.  Pract.  599.        '         ^  1  Johns.  Rep.  188. 
"»  1  Wendell.  Rep.  71.  "  1  Johns.  Cas.  288. 

^'^  12*  Johns.  Rep.  218.  *^  8  Johns.  Rep.  143. 

"  R.  St.  P.  3.  Ch.  6.  T.  6.  8.        **  1  Johna.  Rep.  815.  402.    17 

48.  Vol.  2.  p.  385.  Johns.  Rep.  129. 
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Tbe  court,  on  motion,  will  order  the  facts  wiiich  appeared  F&ct«  may 
before  the  referees  to  be  entered  on  the  judgment  record,  in  on  record. 
(»tler  that  the  opposite  party  may  be  enabled  to  prosecute  his 
writ  of  error.^    The  mode  which  the  court  have  adopted  for 
thb  purpose,  is  to  order  the  facts  appearing  before  them  in  the 
affidavits,  in  support  of^  or  in  opposition  to,  the  motion  to  set 
aside  the  report  to  be  incorporated  in  the  record  under  the 
direction  of  one  of  the  judges  of  the  court  ;^  and  they  have 
fefased  a  motion  that  the  referees  be  required  to  make  a  de- 
tailed report  of  the  case.^    But  the  provision  before  cited  in 
tiK  revised  statutes,   authorizing  the  court  to  require  the 
referees  to  report  all  the  proceedings  before  them,  with  their 
reasons,  &c.,  appears  to  have  been  intended  to  alter  the 
practice  in  this  respect'' 

If  the  referees  err  in  any  matter  of  law  or  fact,  the  remedy 
most  be  in  the  first  instance  by  motion  to  set  aside  the  report ; 
aod  where  the  referees  annexed  to  their  report  the  evidence  as 
it  appeared  before  diem,  and  judgment  was  entered  thereon  in 
a  court  of  common  pleas,  and  to  reverse  this  judgment  the 
i^rd  and  proceedings  were  removed  into  this  court  by  cer- 
tiortfi,  the  court  did  not  consider  such  evidence  as  forming 
any  part  of  the  record,  and  would  not  examine  die  questions 
decided  by  die  referees,  as  not  being  judicially  before  them. 


58 


If  the  pardes  undertake  to  refer  an  acdon  founded  on  a  Reference  of 

*  canae  not 

contract,  ahbough  not  requiring  the  examination  of  alongwiuunM- 
account,  judgment  may  be  rendered  upon  the  report  of  the 
referees ;  for  tbe  reference  is  an  admission  that  the  case  was 
within  tbe  act :  but  it  is  otherwise  in  an  acdon  for  a  tort, 
^here  there  cannot  be  a  reference  under  the  statute,  and  if 


**  SCowea.  Rep.  387.  6  Cowen.  "  R.  St.  P.  3.  Ch.  6.  T.  6.  a. 

^.567.  6  Cowen.  Rep.  52.  47.  Vol.  2.  p.  384.  ante  p.  175. 

"  6  Cowen.  Rep.  52.  3  Cowen.  £t  vide  Revisers'  Report,  Ch.  6. 

Rep.  387.  P.  8.  n.  69. 

*•  8  Cowen.  Rep.  136.  et  vide  *•  2  WendeU.  Rep.  303. 
5  Cowen.  Rep.  604. 


Vol.  n.  23 
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judgment  in  such  case  be  entered  on  the  report,  the  objeciioir 
to  the  jurisdiction  of  the  court  to  refer  the  cause  is  open  to 
either  par^  on  a  writ  of  error.^  Still  if  the  parties  in  a  suit 
not  referrible  under  the  statute,  by  their  written  agreement, 
expressly  consent  and  agree  that  a  rule  of  reference  be  entered, 
and  that  a  judgment  may  be  entered  on  the  report  of  the 
referees,  all  error  is  cured  or  taken  away  by  this  consent,  and 
a  judgment  on  a  report  of  the  referees,  pursuant  to  such 
agreement,  is  as  valid  as  if  entered  on  a  verdict.^ 

If  a  cause  be  referred  to  one  person,^^  or  to  two,  with  power 
to  choose  an  umpire,*^  it  is  a  case  of  mere  arbitration,  and  the 
court  will  not  interfere  to  set  aside  the  report. 

* 

Reference  in  actions  of  account  J]  The  following  provisioD^ 
from  the  revised  statutes,  relate  to  references  in  actions  of 
account : 

'*  When  any  action  of  account  shall  be  brou^t  by  one  or 
more  partners,  against  another  partner,  or  by  any  joint  tenant, 
or  tenant  in  common,  or  against  any  guardian,  bailiff,  re- 
ceiver, or  otherwise,  and  judgment  shall  be  rendered  that  the 
parties  account,  or  that  the  defendant  account  to  the  plaintiiT, 
the  cause  shall  be  referred  to  referees  in  the  same  manner,  and 
subject  to  the  same  provisions,  as  herein  prescribed  in  case  of 
a  long  account."^ 

*^  Such  refer'^es  shall  proceed  in  the  manner  required  by 
law  in  other  cases  of  reference^  with  the  like  powers,  and 
subject  to  the  same  provisions  in  all  respects.  And  they  shall 
have  power  to  examine  the  parties  on  oath,  to  be  adminis- 
tered by  the  referees,  or  either  of  them ;  and  to  require  the 
production  of  all  books  of  accounts,  papers,  and  documents, 
in  the  custody  or  under  the  control  of  either  party/*^ 

^'  ^^^  referees  shall  notify  the  party  or  parties  required  to 
Mrtl**'  '^  account  before  them,  of  the  time  and  place  at  which  they  will 

■*  ■     ,,  --_..-■-  — 

*»  18  Johna.  Rep.  26.  22.  •*  R.  St.  P.  3.  Ch.  6.  T.  3.  s. 

<*  17  Johns.  Rep.  461.  49.  Vol.  2.  p.  386. 

^  2  WendeU.  Rep.  595.  <»'  lb.  s.  50. 
^  ^  Cowen.  Rep.  136. 
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take  SQch  account ;    and  shall  take,  audit,  and  settll  such 
account,  and  report  thereon  to  the  court/'^ 

"If  any  party  shall  neglect  or  refuse  to  account  according Proceedinci 
to  the  judgment  of  the  court,  pursuant  to  such  notification,  nAuinsM 
or  to  produce  any  books,  papers,  or  documents,  required  by 
iSe  referees ;  the  referees  shall  report  the  same  to  the  court, 
who  shall  proceed  thereon  against  such  par^,  for  his  disobe- 
ifience,  in  the  manner  prescribed  in  the  thirteenth  title  of  the 
eighth  chapter  of  this  act ;  and  shall  imprison  such  party  until 
he  sohmit  to  account,  or  produce  such  books,  papers,  and 
documents ;  or  until  he  satisfy  the  plaintiff  his  demand  with 
costs."** 

"  If  the  referees  report  a  balance  in  favour  of  either  party,  Jndimeiuon 
and  such  report  be  confirmed,  judgment  shall  be  rendered 
thereon  as  in  other  cftses  of  reference ;  and  if  they  report  that 
no  balance  is  due  either  party,  judgment  shall  be  rendered 
against  the  plaintiff  with  the  like  effect  as  upon  a  verdict."*^ 

Ibferencei  in  cases  of  demands  against  executors  Bm  ad- 
mmstratorsJ]  When  any  claim  is  presented  against  the  estate 
of  any  deceased  person,  if  the  executor  or  administrator  doubt 
the  justice  of  such  claim,  it  is  provided  by  statute,  that  ^'  he 
may  enter  into  an  agreement,  in  writing,  with  the  claimant,  to 
Teferthe  matter  in  controversy  to  three  disinterested  persons, 
to  be  approved  by  the  surrogate ;  and  upon  filing  such  agree- 
ment and  approval  of  the  surrogate,  in  the  office  of  a  clerk 
of  the  supreme  court,  or  of  the  clerk  of  the  court  of  common 
pleas  of  the  coun^  in  which  the  parties  or  either  of  them 
retide,  a  rule  shall  be  entered  by  such  clerk,  either  in  vaca- 
tion or  in  term,  referring  the  matter  in  controversy  to  the 
persons  so  selected*"^'* 


••  Ih.  1. 51.  "  R.  St.  P.  2.  Ch.  6.  T.  8.  s^ 

^  lb.  8. 62.  36.  Vol.  2.  p»  88. 

^  lb.  s.  §8. 
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J«j«^ings  It  is 'further  provided,  that  "the  referees  shall  thereupon 
proceed  to  hear  and  determine  the  matter,  and  make  their 
repbrt  thereon  to  the  court  iti  which  the  rule  for  their  appoint- 
ment ^hall  have  been  entered.  The  same  proceedings  shall 
be  had  in  all  respects,  the  referees  shall  have  the  same  powers, 
be  entitled  to  the  same  compensation,  and  subject  to  the  same 
control,  as  if  the  reference  bad  been  made  in  an  action  in 
which  such  court  might  by  law  direct  a  reference ;  and  the 
court  may  set  aside  the  report  of  the  referees,  or  appoint 
others  in  their  places,  and  may  confirm  such  report,  and 
acyudge  costs,  as  in  actions  against  executors ;  and  the  judg- 
ment of  the  court  thereupon  shall  be  valid  and  effectual  in  all 
respects,  as  if  the  same  had  been  rendered  in  a  suit  commenced 
by  ordinary  process."™ 

The  following  provisions  from  a  subsequent  part  of  the 
revised  statutes,  relate  to  references  in  actions  brought  by 
legatees  against  executors  or  administrators: 
snitibyi*-      '*  Whenever  an  action  shall  be  brought  by  any  legatee 
referred,      against  an  executor  or  administrator,  and  the  want  of  assets 
to  psf^all  the  debts  of  the  deceased,  and  all  the  legacies 
bequeathed  by  him  or  any  of  them,  shall  be  pleaded,  the  cause 
shall  be  referred  to  referees,  to  examine  the  accounts  of  the 
defendants,  and  to  hear  and  report  upon  the  allegations  and 
proofs  of  the  parties  in  respect  to  such  plea/'^^ 
proceedinn,     ''  Such  referces  shall  proceed  in  the  same  manner  provided 
?ec8.  by  law,  in  respect  to  references  of  actions  in  which  there  is  a 

long  account;  and  all  the  provisions  of  law,  in  relation  to  such 
references,  shall  apply  to  referees  appointed  pursuant  to  the 
last  section,  and  to  dieir  proceedings,  and  the  judgment 
thereon."'* 
cotcsofniit  ''Insuchcasesthe  costs  of  the  action,  or  of  either  party,  shall 
be  paid  as  the  court  may  direct,  out  of  the  estate  of  the  de- 
ceased, or  by  the  defendants  personally,  if  their  refusal  to  pay 


'•  lb.  8.  37.  p.  89.  ■"  lb.  s.  20.  p.  451. 

•"  R.  St.  P.  3.  Ch.  8.  T.  3.  s.  19. 
Vol.  2.  p.  450. 
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soch  legacy,  or  tbeir  defence  of  the  action,  shall  ap^ar  to 
have  been  nnreasonable.''''' 

"If  the  plaintiff  in  such  suit  shall  recover  only  part  of  his  FortiwrM- 
demand,  for  the  want  of  assets  in  the  hands  of  the  defend- 
ants, and  assets  shall  afterwards  conie  to  thdr  hands,  he 
shall  have  a  new  action  for  the  recovery  thereof,  or  of  the 
proportionate  share  thereof,  to  which  he  may  be  entitled ;  and 
the  same  proceedings,  in  all  respects,  shall  be  had  in  such 
actioD.'"* 


^  lb.  8. 21.  'f*  lb.  s.  22. 
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OF  PROCBEDnrOS  ON  DBXUBBSS. 

Making  up  demurrer  booh  and  argumaU.']    A  demurrer 

and  joinder  constitute  an  issue  in  law,  which  must  be  referred 

ttther  pvty  to  the  decision  of  the  court*    Either  part^  may  notice  the 

demnmr.    demurrer  for  arg^ment,^  and  set  down  the  cause  upon  the 

calendar;  and  demurrer  books  must  be  made  up  and  delivered 

to  each  of  the  judges. 

The  demurrer  book  is  a  transcript  of  the  record,  wldch  is 
supposed  to  have  been  filed,  and  on  which  the  judgment  of  the 
court  is  afterwards  to  be  entered :  it  commences  with  the  pla- 
cita  and  memorandum,  and  oontuns  the  pleadings  of  the 
respective  parties,  the  demurrer,  and  joinder  in  demurrer,  with 
proper  continuances.^ 
M,d.«f.  The  party  demurring  is  entitled  to  make  up  the  demmner 
JJj^  books,  and  open  the  argument,-^  though  it  has  once  been  de- 
cided  otherwise/  Where  each  par^  demurs  to  some  pleading 
of  his  adversary,  the  one  first  demurring  ought  to  make  up 
the  demurrer  books.^  If  the  party  whose  duty  it  is  do  not 
deliver  the  demurrer  books,  and  move  to  bring  on  the  cause, 
the  opposite  party,  if  he  has  noticed  the  demurrer  for  argu- 
ment, may  have  judgment  by  default,  in  the  same  manner  as 


*  Roles  47, 48.  15  Johns.  Rep.       '  8  Johns.  Rep.  425. 
306.  *  Coleman.  106. 

'  1  Dnnlap.  Praet.  510.  '  8  Cowen.  Rep.  118. 


PBOCEEBINGS  ON  D£A[URR£B.  183 

k'ic  were  a  case  after  verdict,  upon  proof  of  due  service  of  the 
Botice  and  papers  required  to  be  served  by  him.® 

It  was  not  formerly  necessary  that  any  copy  of  the  demur« 
rer  book  should  be  served  upon  the  opposite  par^,  on  giving 
notiGe  of  the  argument;^  but  it  is  now  required  by  a  general 
rule,  applicable  to  all  enumerated  motions,  that  when  the 
notice  is  given  by  the  party  whose  duty  it  is  to  furnish  the 
demnrrer  books,  that  the  notice  must  be  accompanied  with 
copies  thereof."  And  as  the  argunient  of  a  demurrer  must  be 
brought  on  as  an  enumerated  motion,  the  general  rules  in 
relation  to  modons  of  that  description  apply  to  it  in  every 
respect' 

A  cause  cannot  be  noticed  for  argument  upon  demurrer, 
until  the  parties  have  come  to  an  issue  upon  all  the  pleadings.^® 

Ajuenmeni  of  damages  where  there  are  issues  in  lawand  in 
fad.]     Where  there  are  bsues  both  in  law  and  in  fact, 
the  plaintiff  has  his  election,  either  to  try  the  issue  in  fact,  in 
the  first  instance,'  in  which  case  contingent  damages  must  be 
assessed  by  the  same  jury,  on  the  coimts  in  his  declaration  to 
which  die  demurrer  applies,  or  to  argue  the  demurrer  first, 
and  have  his  damages  assessed  afterwards  on  a  writ  of 
'uujniiy.^*    And  if  there  are  several  counts  in  the  declaration,  when  ptsin. 
and  the  plaintiff  has  judgment  on  the  issue  of  law,  he  may  ^pt^^MUa 
waive  the  bsues  of  fact,  by  entering  a  nolle  prosequi,  and***^*^"*' 
take  out  a  writ  of  inquiry  upon  the  demurrer.^^    If  the  issue 
in  fact  be  first  tried,  and  the  plaintiff  be  nonsuited  on  the  trial, 
or  if  before  the  trial  he  enter  a  nolle  prosequi,  the  judge  at 
nisi  prios  has  no  power  to  assess  contingent  damages ;  but  the 
plaintiff  is  not  out  of  court  on  the  counts  to  which  the  demur- 


■*» 


*  Role  46.    Coleman,  181.    3  ^''2  Wend.  Rep.  248. 

Johns.  Rep.  426.  n.  a.    1  Johns.  ^^  2  Cowen.  Rep.  512.  IQJohnsu 

Rep.  316.  Rep.  311.  2  Caines'  Rep.  220.  2 

^  20  Johns.  Rep.  275.  Saund.  300.  a. 

'  Role  48.           ,  "  Sir.  532.    1   Salk.  219.    1 

*  Rnle  47.    See  ante,  Vol.  2  p.  8a\md.  109.  n.  1. 
73. 
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rer  applies,  and  he  may  proceed  upon  them  in  &eir  regular 
course. ^^  While  the  demurrer  is  pending,  the  plaintiff  cannot 
be  nonsuited  for  not  proceeding  to  try  the  issue  of  fiict.^^ 

ralti^  Notwithstanding  the  general  right  of  the  pfadntiir  to  punoe 
mto  te"^  whichever  course  he  may  think  proper,  yet  it  is  in  general  den- 
flnt  vgMd.  ^]^  iiig^i  t|j^  issues  in  law  should  first  be  disposed  of  :^  and 
in  many  cases  where  there  have  be^n  issues  in  law  and  in  fiict, 
opon  the  same  record,  the  demurrer  has  been  ordei:fed  to  be 
first  argued,  in  order  that  the  parties  might  not  go  to  die  trial 
of  the  issue,  under  the  necessity  of  assesung  contingent 
damages;  but  that  the  judge,  who  may  have  to  direct  die 
jury,  may  do  so  without  hesitation,  as  to  the  final  measure  of 
damages.^^  And  where  the  same  plaintiff  brought  three  differ* 
ent  actions  against  three  different  persons,  for  distinct  parts 
which  they  had  taken  in  the  same  transaction,  and  in  one  of 
the  actions  there  was  a  demurrer,  and  in  the  other  two,  issues 
in  fiict,  the  court  of  king's  b^ich  postponed  the  trial  of  the 
issues  in  fact,  until  die  demurrer  was  determined ;  faecauae  the 
right  consideration  of  the  questions  to  arise  on  the  issues  in  fiict 
IB  two  of  the  salts,  attd  the  tme  oM^asnre  of  damages  de- 
pended mainly  upon  tiie  decision  of  the  issoe  in  law  jmned  in 
the  other  action.*'' 


Motion  far  judgment  om  frivohus  demurrer.']  Where  a 
frivolous  demurrer,  that  is,  a  demurrer  intended  merely  for 
delay,  and  which  has  no  colour  or  foundation,  is  put  in,  the 
opposite  party  may  move  for  judgment  on  account  of  the  fit- 
volousness  of  the  demurrer.^*  This  is  an  enumerated  motion,'^ 
and  must  be  preceded  by  notice  of  argument^ 
n!otto?^^  The  motion  to  bring  on  the  argument  of  a  demurrer  as 
frivolous,  has,  as  we  have  already  seen,'^  a  preference  next 

i''  7  Cowen.  Rep.  434. 441, 442.  ^^  13  East.  Rep.  27. 

Str.  507.  1*  1  Donlap.  Pract.  520. 

>«  15  Johns.  Rep.  398.  <"  Rule  47.  2  Gaines'  Rep.  100. 

'>  2  Wend.  Rep.  682.  ^2  Cainea'  Rep.  56. 


i« 


13  East.  Rep.  41. 47  *i  Ante,  Vol.  2.  p.  76, 
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titer  cases  to  which  a  preference,  is  given  by  statute.^  Bnt 
to  entitle  the  motion  to  a  priorityi  it  must  be  stated  that-  it  is 
intended  to  apply  for  judgment,  on  account  of  the  frivolousness 
of  die  demurrer.^  And  the  preference  wiU  be  denied,  if  the 
motion  be  opposed  on  some  colourable  or  probable  gronnds.^^ 

No  favour  will  be  granted  to  a  party  who  has  interposed 
a  frivolous  demurrer,  merely  for  the  purpose  of  delay ;  and  the 
court  will  not  therefore  permit  him,  on  an  affidavit  of  merits, 
to  withdraw  the  demurrer  and  plead  issuably.^ 

Where  a  plea  is  interposed,  which  the  court  have  previously 
adjudged  bad  on  demurrer,  the  plaintiff  may  demur  specially, 
and  notice  the  cause  for  argument^  claiming  priority  as  in  case 
of  a  frivolous  demurrer.^ 

Judgment  an  demurrer.']    Judgment  for  the  pldntiff,  on  de-  Hegpendcas 
morrer  to  a  plea  or  replication  in  abatement,  is  not  final,  but  ^^'^^^ 
merely  a  respondeas  ouster."     After  judgment  of  respondeas 
ouster,  on  a  demurrer  to  a  plea  in  abatement,  the  defendant 
must  plead  within  four  days  from  the  service  of  notice  of  judg- 
ment, or  his  default  in  not  pleading  may  be  entered.^ 

In  other  cases  the  judgment  for  the  plaintiff  is  interlocutory  when  inter- 
or  final,  m  the  same  manner  and  m  the  same  cases  as  judg-  final. 
ment  by  default  :^  and  if  the  judgment  be  interlocutory,  the 
piaindff  must  enter  a  rule,  and  proceed  to  have  his  damages 
assessed  by  the  derk^^  or  on  a  writ  of  inquiry,'^  in  the  same 
obnner  as  when  interlocutory  judgment  is  rendered  on  default 
ibr  want  of  a  plea."  On  the  execution  of  the  writ  of  inquiry^ 
the  defendant  can  only  controvert  the  amount  of  the  plaintiff'^ 
demand." 


a 


Bole  62.  2  Cainea*  Rep.  100.  ^  2  Archbd.  Praet.  10.    Ante, 

3  Games'  Hep.  120.  2Caine8'  Vol.  1.  026, 627. 

Rep.  100.  ^  R.  St.  P.  3.  Oh.  6.  J.  3.  b.  1. 

^  2  Gaines*  Rep.  968. 100.  Vol.  2.  p.  366. 

»  1  Johns.  Caa.  136.  »  Rule  22. 

"  1  Wend.  R^.  67.  "  Ante,  Vol.  t.  p.  629  to  638. 

'^  Ante,  Vol.  1.  p.  440.  »  1  Boe.  &  Pull,  888.    flee 

"  Bak  18.  ante,  Vol.  1.  p.  6Q5. 

Vol,  n.  24 
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After  jfttdgmeut  on  demoirer  for  tlie  {daintiff,  the  deAndant 
cannot  move  to  arrest  the  judgment  for  an  etception  that 
might  have  been  taken  on  arguing  the  demnrrer ;  bat  he  may 
for  a  fault  arising  on  the  writ  of  inquiry  or  verdict^ 


^J^f^^jj:  Where  the  defendant's  plea  goes  to  bar  the  action,  if  the 
^^^ttaere  plaintiff  demnr  to  it,  and  the  demurrer  is  determined  in  favour 
*^^  "  of  the  plea,  judgment  of  nil  capiat  shbuld  be  entered,  notwith- 
standing there  may  be  also  one  or  more  issues  in  the  fact ;  be- 
cause upon  the  whole  h  appears  that  the  plauntiff  had  no  cause 
df  action.*  And  so,  where  several  pleas  are  pleaded,  all  of 
them  going  to  destroy  the  action,  and  oAe  or  more  issues  are 
joined  on  some  of  the  plests,  and  there  «re  one  or  more  de- 
murrers to  the  rest;  if  the  court  determine  the  demurrers  in 
favour  of  the  defendant,  before  the  issues  are  tried,  diey  shall 
not  be  tried :  and  if  after  trial,  it  will  make  no  diflerence ;  for 
in  such  case  judgment  of  nil  capiat  shaH  be  given  against  the 
plaintiff.*  So  likewise,  where  there  are  several  pleas  in  bar, 
and  a  demurrer  to  each,  if  either  of  the  pleas  be  adjudg^ 
good,  the  ^lefendant  is  entitled  to  judgment.'' 

Wh&re  to  trespass  against  a  sheriff,  for  an  act  done  by 
him,  by  vhrtue  of  his  office,  he  pl^ded  the  general  issae, 
and  two  special  pleas,  to  which  the  def^idant  implied,  and 
there  w^re  demurrers  to  the  replications,  and  it  v^rcfict  fer 
the  Aeriff  on  the  general  issue,  it  was  held  ttiat  the  demurrers 
could  not  be  argued,  as  h  was  evident  that  judgment  upoh 
the  whole  must  be  for  the  defendant;  tfnd  the  deAaadant  had 
his  double  costs.^ 


coune. 


wbMi  Of  AmendmenU  after  demurrer. }  We  have  ahready  seen  that 
where  there  is  a  denmrrer  to  a  declaration  or.other  pleading, 
such  p^ading  may  be  amended  of  course,  and  without  costs,  at 


»  Str.  435.  ^  I  Joh11a.a4.d8O.  385. 

»  3Tidd.  Plract  790.  »  2  OtfWen.  Se^OU. 

^  lb.    1   Sauad.  80.  n.  i.   7 
Cnnch.  101. 
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■ 

an;  tiaie  before  the  dafaak  for  n^t  j^iqing  ^n  deiaaur^er  shall 
be  entered  f^  and  that  uii4er  thia  rule,  aooendmeots  may  be 
made  by  adding  qew  counts  pr  pleas,  except  in  case  of  a  plea 
in  abatement,  to  which  no  amendment  is  allovFed.^  For 
farther  information  respecting  an^ndments  of  course  under  the 
niks  of  the  court,  the  reader  is  referred  to  previous  parts  of 
the  work  in  which  they  are  treated  of/^ 

Where  the  plaintiff  is  allowed  to  withdraw  a  deniurl^r  to 
die  defendant's  plea,  he  will  be  permitted  to  amend  bis  d^la* 
ratioQ  so  as  to  add  a  new  count*^ 

'After  the  decision  of  the  court  that  the  demurrer  has  been  AAndMi- 

'  lioD  on  de* 

well  taken,  and  before  judgment,  the  party  will  be  perinitted,  io«n«r< 
on  application  at  the  same  term  in  which  the  court  pronounces 
its  decision,  to  amend  the  pleading  demurred  to,  on  payment 
of  costs  ;^  and  this  is  allowed  although  the  party  has  previ- 
ously amended,  of  course,  under  the  rule  of  the  court  ;^  but 
it  seems  that  where  the  party  has  once  amended  by  leave  of 
the  court,  he  cannot  have  a  second  amendment*^ 

If  the  decision  of  the  court  be  against  the  party  demurring,  Withdnw 
lie  will  in  general  be  allowed  by  the  court,  upon  payment  of  >«'• 
costs,  to  withdraw  the  demurrer,  if  it  be  not  frivolous,  and 
plead  or  reply .^  And  a  party  demurring  in  good  faith,  this 
beiog  shown  on  affidavit,  with  merits,  may  withdraw  his  de- 
mrrer  and  plead,  though  the  demurrer  be  over-ruled  as  fri- 
ToloQs :  an  application  for  this  purpose  is  in  such  case  most 
properly  brought  forward,  in  the  fonq  of  a  nonrenumeratedmo- 
tioD,  on  notice.^  But  when  a  defendant  denwrs  to  any  pleading 


*  Rule  23.  Ante,  Vol.  1.  p.  429.  *^  2  Caines*  Rep.  288. 

*  Rule  24.  ^'  2  H.  Black.  Rep.  661. 

"  Ante^  Vol.  1.  429,  430.  443,  *^  Salk.  50.  pi.  11.  n.  a.  520.  pi. 

444, 446.  21 .  Burr.  Rep.  321.  Dong.  385. 452. 

""  3  Johns.  Rep.  257.  2  WUs.  173.  1  Johns.  Cas.  411.  2 

^  Salk.  520.  pi.  21.    Str.  735.  Caiives'  Rep.  369.  11  Johns.  Rep. 

846.954.    2SanBd.402.    Doug.  22. 

330. 620. 1  Bast.  Rep.d72.  Barnes.  «^  7  Gowen  Rep.  101. 

d.  20.  Com,  Dig.  Amendment.  M. 
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6f  the  plaintiff,  on  account  of  some  defect  or  imperfectioDt 
Which  is  matter  for  special  demurrer  only»^  it  is  provided  by 
statute,  that  "if  judgment  be  rendered  on  such  demurrer  for 
the  plaintiff,  it  shall  be  absolute,  as  if  the  defendant  had  con- 
fessed the  pleading  so  demurred  to,  and  the  defendant  shall 
not  be  allowed  to  withdraw  his  demurrer,  or  to  plead  any  other 
matter  of  law  or  of  fact."^ 

Tffe  application  to  withdraw  a  demurrer,  must  be  made 
during  the  same  term  in  which  the  decision  was  rendered,  and 
is  too  late  if  made  at  a  subsequent  term.^  But  where  the 
part^  is  entitled  to  this  indulgence,  it  is  usual  for  the  court,  at 
the  time  of  rendering  judgment,  to  give  leave  to  amend,  on 
payment  of  costs,  within  a  specified  time,  and  without  any 
special  application  for  that  purpose :  but  the  time  thus  allowed 
by  the  court  cannot  be  extended  by  a  judge  at  chambers.^^ 

Where  the  party  has  leave  to  withdraw  the  demurrer,  upon 
payment  of  costs,  this  is  a  condition  precedent,  and  he  must 
seek  the  opposite  attorney,  and  tender  the  costs,  or  offer  to  pay 
them  upon  their  being  taxed*® 

Amend-  As  a  general  rule,  amendments  of  this  nature  are  in  the  dis- 

^^n  of    cretion  of  the  court,  and  are  allowed  oi:  refused,  as  they  are 
or  are  not  conducive  to  the  ends  of  justice.^ 

Where  issues  have  been  joined,  both  in  fact  and  in  law,  and 
a  verdict  has  been  rendered  on  the  issues  in  feet,  and  contin- 
gent damages  assessed  on  the  issues  in  law,  the  one  party  will 
not  be  allowed  to  amend,  nor  the  other  to  withdraw  his  de- 
murrer." ^ 


rourt. 


^'  See  ajite,  Vol.  1.  p.  444, 445.  "  6  Cowen.  Rep.  662. 

•  R.  St.  P.  3.  Ch.  6.  T.  2.  s.  6.  "  Str.  976.    1  Eaat.  Rep.  135. 

Vol.  2.  p.  852.  n.  a.  See  ante,  Vol.  1.  p.  600, 601. 

^  2  Johns.  Gas.  284.    3  Jthns.  ^  Burr.  Rep.  316.    18  Johns. 

Cas.  301.    3  Johns.  Rep.  140.    2  Rep.   28.     Com.   Dig.   Amend- 

.  Caines*  Rep.  367.  6  Taunt.  45.  ment,  M. 

"  1  Johns*  Cas.  411.  20  Johns. 
Rep.  124; 
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OF  PBOCEEDINGS  ON  NITL  TIEL  RECORD. 

Where  issue  triable  by  court.']  Where  a  record  of  this 
couty  or  of  another  court  within  the  same  jurisdiction,  is  de- 
clared upon  or  pleaded,  and  the  opposite  party  pleads  or 
repGes  nul  tiel  record,  upon  which  issue  is  taken,  the  trial  is 
by  the  court  and  not  by  the  country.^  But  where  the  plea 
coDsists  both  of  matter  of  fact  and  matter  of  record,  the  issue 
must  be  to  the  country  f  and  so  where  the  judgment  of  a 
coon  of  another  state,  or  of  a  circuit  or  district  court  of  the 
United  States,  for  either  of  the  districts  into  which  this  state 
is  divided,  is  put  in  issue  by  the  plea  of  nul  tiel  record,  the 
issae  must  be  to  the  country,  and  the  verity  of  the  record  is 
triable  only  by  a  jury.^ 


'  1  Donlap.  Pract.  62&.  1  Tidd.  plea  is  not  to  be  received,  and  the 

FiBct  800.  plaintiff  may  sign  judgment.    But 

'  6  Johns.  Rep.  36.  5  Johns,  thia  cannot  be  done,  when  the  de- 
Rep.  112.  3  Mod.  79.  Com.  Dig.  fendant  pleads  a  record  of  another 
Pleader,  E.  32.  Bull.  N.  P.  230.  court ;  which  is  the  reason  that, 
10  Johns.  Rep.  51.  in  pleading  the  sham  plea  of  judg- 

'  17  Johns.  Rep.  282.  et  vide  5  ment  recovered,    it   is  always  a 

East.  Rep.  473.    According  to  the  judgment  of  another  court  that  is 

English  practice,   "the    plaintiff  pleaded. '^  2  Archbd. Pract.  12,  and 

iutead  of  replying  nul  tiel  record,  cases  there  cited.    As  to  form  of 

oay  demand  of  the  defendant  a  plea,  replication,  &c.,  of  nul  tiel 

&ote  in  writing  of  the  term  and  record,  see  Archbd.    Plead,   and 

nnmber  roll  whereon  such  judg-  Evid.  p.  249.  Am.  Ed.    1  Saund. 

nwat  or  matter  of  record  is  entered  92.  n.  3.    1  Dunlap.  Pract.  525, 

or  filed,  or  in  defiinlt  thereof  the  526.  Archbd.  Forms,  310, 311 . 
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StS*"^*"      ^'^'^i  ^^-l     Trial  by  the  record  is  brought  on  as  a  non- 
tipn.  enamerated  motion/  in  pursuance  of  notice,  in  the  same  manner 

as  other  special  motions." 
Beeofd  moBt  On  the  trial  of  the  issue  the  record  itself  must  be  produced, 
if  it  be  a  record  of  the  same  court ;  or  the  tenor  of  the  record, 
if  it  be  the  record  of  another  court  within  the  jurisdictioD  of 
this  state.*  To  obtain  the  tenor  of  the  record  of  another 
court,  within  the  jurisdiction  of  this  state,  a  certiorari  may  be 
issued  out  of  this  court ;  but  where  a  record  of  the  supreme 
court  is  pleaded  in  an  inferior  court,  there  is  no  way  to  have 
it,  but  by  certiorari  and  mittimus  but  of  chancery.^ 

How  record      If  the  record  of  another  state  be  put  in  issue,  it  ipust  be  au- 

of  another  ,  ,  t 

■utt^uioi-  thenticated  in  the  manner  prescribed  by  the  act  of  congress,' 
tp  which  we  have  already  referred.* 

vaiianee.  I^  there  be  a  material  variance  between  the  record  produced 
to  the  court,  and  the  record  pleaded,  as  in  the  names  of  the 
parties,  or  in  the  amount  of  the  damages,  it  is  a  failure  of  re- 
cord,  and  judgment  will  be  rendered  in  favour  of  the  party 
pleading  nul  tiel  record  :^^  but  an  immaterial  variance  is  not  a 
failure.^^ 

When  re-  If  the  defendant  plead  in  abatement  another  action  depend- 
oSm»  *^  ing  on  the  same  cause,  and  the  plaintiff  afterwards  discontinue 
such  action,  the  issue  on  nul  tiel  record  must  be  found  against 
him;  because  the  plea  was  true  at  the  time  of  pleading  it: 
but  if  a  recovery  be  pleaded  in  bar,  and  the  judgment  is  after- 
wards reversed,  before  the  day  given  to  bring  in  the  record, 


^  2  Cainee.  Rep.  386.  *  Liws  U.  S.  Stoiy'a  Edition, 

*  2  Johns.  Gas.  111.    1  Cainea'  Vol.  1.  p.  203. 

Rep.  0.  *  Ante,  Vol.  1.  p.  480,  481. 

•  BoU.  N.  P.  290.  2  Burr.  Rep.  '•  Com.   Dig.    Record,   C.   7 
1034.  1  Mad.  Ch.  12.  8  Salk.  296.  Term  Rep.  443.  n.  d. 

pi.  5.  **  Com.  Dig.  Record,  D. 

^  Cro.  Eliz.  821.  2  Burr.  Rep. 
1034.  Cro.  Cas.  377. 
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there  upon  nul  del  record,  the  issue  must  be  found  for  the 
pbuntiff,  because  by  the  reversal  the  record  is  avoided,  ab 
initio." 

f 
JudgmeuiJ]     On  a  replication  of  nul  tiel  record  to  a  plea 

in  abatement,  the  judgment  for  the  plaintiff  is  not  final,  but 
only  a  respondeat  ouster.^^  In  other  cases  the  judgment  is  in- 
terlocutory or  final,  in  the  same  manner,  and  in  the  same  cases, 
ai  judgment  upon  demurrer  or  default.^^ 

The  rule  for  final  judgment  is  a  rule  nisi,  or  unless  cause  Bole  niii. 
be  shown  within  four  days,  in  order  that  the  defendant  may 
htve  time  to  move  in  arrest  of  judgment :  but  where  the  judg- 
meDt  18  interlocutory  there  is  no  occasion  for  a  four  day  rule, 
becaase  the  defendant  may  move  in  arrest  of  judgment  after 
die  ioquiiy  b  executed*^ 


^l  U.   Raym.  274.    2   Ld.       >«  2  Archbd.  Phust.  18. 
Btym.  1014.  1  Salk.  329.  .^'^  B&mes,  264.    2  Tidd.  Pnu^t. 

"  2  Tidd.  Pnct.  6M.  804, 806. 


CHAPTER  XIII. 


OP  ATTACamiVTSy  AND  FB0CBSBING8  AB  FOR  COnTBHPTB,  TO  E^- 
FOBCS  THB  CIVIL  RIGHTS  AND  RKJUEDOSS  OF  PABTIS8, 

It  is  important  to  observe  the  distinction  between  contempts, 
strictly  snch,  and  offences  which  go  by  that  name,  bat 
which  are  ponished  as  contempts,  only  for.the  purpose  of  en- 
forcing some  civil  remedy.*  The  latter  only  are  the  subject 
of  this  chapter. 

Nanm  of        An  attachment  is  in  its  form  a  criminal  process,  desiffned 

attaclmieiu.  * 

for  the  punishment  of  contempts  of  the  court,^  and  is  intended 
to  bring  int<\  court  the  party  against  whom  it  is  issued,  for  the 
purpose  of  answering  the  interrogatories  which,  upon  the  re- 
turn of  it,  are  to  be  exhibited  against  him  f  but  in  its  design 
and  effect  it  is  frequently  no  more  than  a  civil  proceeding.^ 

When  an  attachment  is  issued  against  the  sheriff,  it  is  di- 
rected to  the  coroners,  or  some  one  of  them  f  and  where  an 
attachment  is  issued  against  a  coroner,  the  court  wiU,  on  mo- 
tion, appoint  elisors  to  execute  the  same.* 

Howdi.  In'vshat  cotes.']    All  pr  nearly  all  the  cases,  in  which  at- 

'^'^        tachments  and  proceedings  as  for  contemj>ts  have  been  in  use, 


^  See  Rwisers'  Reports,  Chap^  *  6  Cowen.  Rept.  42.     Cowp. 

ter  3  of  Put  8.  p.  11,  12.  and  196.  1  Tenn  R^.  286.    4  Black 

Chapter  8.  p.  146.  Com.  286.  1  Bos.  Sl  Poll.  886. 

*  1  Wfls.  800.  >  R.  St.  P.  8.  Ch.  7.  T.  6.  s.  84. 

3  5  Johna.  Rep.  117.  R.  St.  P.  85.  Vol.  2.  p.  441,  442. 

8.  Ch.  6.  T.  18.  B.  10.  Vol.  2.  p.  *  1  Cowen.  Rep.  82. 
587,588. 


ATTACHMENTS  AND  PROCEEDINGS  AS  FOR  CONTEMPTS.  193 

for  the  purpose  of  enforcing  civil  remedies,  are  enumerated  in 
the  revised  statutes.     It  is  provided  that, 

"  Every  court  of  record  shall  have  power  to  punish,  by  fine  Power  of 
or  imprtsonraent,  or  either,  any  neglect  or  violation  of  duty,  n**fo'n»i»- 
or  any  misconduct,  by  which  the  rights  or  remedies  of  a  party 
in  a  cause  or  matter  depending  in  such  court,  may  be  defeatedi 
impaired,  impeded,  or  prejudiced,  in  the  following  cases : 

"1.  All  attomies,  counsellors,  solicitors,  clerks,  registers,  occmb  of 

,     ,  °  court. 

soerins,  coroners,  and  all  other  persons,  in  any  manner  duly 
selected  or  appointed  to  perform  any  judicial  or  ministerial 
services,  for  any  misbehaviour  in  such  office  or  trust,  or  for 
any  wilful  neglect  or  violation  of  duty  therein ;  for  disobe- 
dience of  any  process  of  such  court,  or  of  any  lawful  order 
Aereof,  or  of  any  lawful  order  of  a  judge  of  such  court,  or  of  ' 
any  officer  authorized  to  perform  the  duties  of  such  judge : 
"  2.  Parties  to  suits,  for  putting  in  fictitious  bail  or  sureties,  f*^«  ^'^ 

^  I  tj  decat|lbO' 

or  for  any  deceit  or  abuse  of  tlie  process  or  proceedings  of  the 
coort: 
*'3.  Parties  to  suits,  attomies,  counsellors,  solicitors,  andNotpaiyiDg 

II  M  money  ot- 

«1  Other  persons,  for  the  non-payment  of  any  sum  of  money  dered,  *c. 
ordered  by  such  court  to  be  paid,  in  cases  where  by  law  exe- 
codon  cannot  be  awarded  for  the  collection  of  such  sum ;  and 
tor  any  other  disobedience  to  any  lawful  order,  decree,  or  pro- 
cess of  such  court; 

'^  4.  All  persons,  for  assuming  to  be  officers,  attomies,  soli-  interfering 
citors,  or  counsellors,  of  any  court,  and  acting  as  such  without  dingi,  ^tc. 
authority;  for  rescuing  any  property  or  persons,  which  shall 
be  in  the  custody  of  any  officer,  by  virtue  of  process  issued 
from  such  court ;  for  unlawfully  detaining  any  witness  or  party 
to  a  suit,  while  going  to,  remaining  at,  or  returning  from,  the 
coart  where  such  suit  shall  be  noticed  for  trial ;  and  for  any 
other  unlawful  interference  with  the  process  or  proceedings  in 
any  action : 

"  5,  All  persons  summoned  as  witnesses,  for  refusing  or  ne-  Negieet,  tu. 
glecting  to  obey  such  summons,  or  to  attend,  or  be  sworai  or 
answer,  as  such  witness : 

Vol.  n.  26 
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Jnron.  <<  6.  Persons  summoned  as  jurors  in  any  court,  for  impro- 

perly conversing  with  any  party  to  a  suit  to  be  tried  at  such 
court,  or  with  any  other  person,  in  relation  to  the  merits  of  such 
suit ;  for  receiving  communications  from  any  such  party,  or 
from  any  other  person,  in  relation  to  the  merits  of  any  such 
suit,  without  immediately  discovering  the  same  to  the  court: 

infaitor  ma-  «<  7.  All  inferior  magistrates,  officers  and  tribunals,  for  diso- 
bedience  of  any  lawful  order  or  process  of  a  supenor  coort, 
or  for  proceeding  in  any  cause  or  matter,  contrary  to  law, 
after  such  cause  or  matter  shall  have  been  removed  from  their 
jurisdiction :  and, 

oikeruro&i  «  3.  All  Other  cascs,  where  attachments  and  proceedings  as 
for  contempts,  have  been  usually  adopted  and  practised  in 
courts  of  record,  to  enforce  the  civil  remedies  of  any  party  to  a 
suit  in  such  court,  or  to  protect  the  rights  of  any  such  party  .''^^^ 


When  gum-      Whctt  pumshment  summary ^  and   notice  requmie^  tfc.] 

When  any  misconduct,  punishable  by  fine  and  imprisonment 

as  declared  in  the  section  above  cited,  is  committed  in  the 

immediate  view  and  presence  of  the  court,  it  may  be  punished 

summarily  by  fine  or  imprisonment,  or  both,  in  the  manner 

Scefitfu)  ^®  ^^^  hereafter  mention.''    But  in  other  cases  the  court 

be  givcQ.     Qj^gi  Y^  satisfied  by  due  proof,  by  affidavit,  of  the  facts  charged, 

and  must  cause  a  copy  of  the  affidavits  to  be  served  on  the 

par^  accused,  a  reasonable  time  to  enable  him  to  make  his 

defence ;  except  in  cases  of  disobedience  to  any  rule  or  order 

requiring  the  payment  of  money,  and  of  disobedience  to  any 

subpoena.* 

eommittBd^'     Where  any  rule  or  order  has  been  made  for  the  payment  of 

w^atno*  costs,  or  any  other  sum  of  money,  on  proof,  by  affidavit,  of 

the  personal  den\and  of  such  sum  of  money,  and  of  a  refusal 

to  pay  it,  the  court  may  issue  a  precept  to  commit  the  person 

so  disobeying  to  prison,  until  such  sum,  and  the  costs  and 


«•*  R.  St.  P.  8.  Ch.  8.  T.  18.  b.       ''  lb.  b.  2.  p,  586. 
1.  Vol.  2.  p.  584.  •  lb.  s.  8. 
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eipeDfies  of  the  proceeding,  shall  be  paid.*    The  proceedings 
in  case  of  disobedience  to  a  subpoena  will  be  noticed  hereafter. 


In  all  other  cases  than  that  last  mentioned,  of  disobedience  in  oUmt 

caflM  there 


or- 
der to  ihow 


enewer. 


to  a  rule  or  order  requiring  the  payment  of  money,  the  court  mnet  be 
must  either  grant  an  order  on  the  accused  party  to  show  cause,  ^J^^w^ 
at  some  reasonable  time  to  be  specified  in  the  order,  why  he 
should  not  be  punished  for  the  alleged  misconduct ;  or  they 
may  issue  an  attachment  to  arrest  such  party,  and  to  bring 
him  before  such  court,  to  answer  for  such  misconduct.'^ 


Of  ike  iuuing  of  the  aUaekment^  tfcl     In  general,  where  %^nl^ 
an  attachment  is  moved  for,  a  special  application  to  the  court  ^^{^: 
is  necessary,  which  is  brought  on  as  other  non-enumerated  ^^' 
motions,  except  that  no  notice  is  requisite  :  but  if  a  rule  to 
show  cause  be  granted,  a  copy  of  it,  certified  by  the  clerk, 
must  be  regnlarly  served.^^     Cause  may  be  shown  against  the 
afdavit,   without  the  defendant's  appearing  personally  in 
coiut;^  and  if  the  defendant  on  showing  cause  fully  deny  the 
charge,  the  attachment  will  be  refiised.^^ 


*  D).  8. 4.  et  vide  2  Wend.  Rep. 
91 7Cowen.  Rep.  470.  ante,  p.  85. 

'*  lb.  8.  5.  p.  596.  See  ante, 
VoL  1.  p.  500,  where  it  will  be 
leen  when  an  attachment  for  diso- 
Mience  to  a  subpoena  is  gitmted 
in  the  first  instance*  and  when  an 
order  to  show  cause  only*  And 
see  ante.  Vol.  2.  p.  22, 23,  as  to  at- 
tichments  a^inst  the  sheriff  for 
not  retaining  writ  or  patting  in 
btil. 

^'  I  Donhip.  Pract.  345.  2 
Caines'  Rep.  251.  Ante,  Vol.  2.  p. 
50.68. 

"  2  Caiaes'  Rep.  833.  et  vide 
I  Caines'  Rep.  484. 


^3  Doug.  516.  sed  vide  6  Term 
Rep.  701.  Where  an  attachment 
has  been  issued,  evidence  is  now 
admissible  by  a  provision  in  the  re- 
vised statutes  to  contradict  the  de- 
fendant's  answers.  See  post.  It  is 
not  expressly  provided  in  the 
statutes*  that  where  an  order  to 
show  cause  has  been  granted,  evi- 
dence may  be  admitted  to  contra- 
dict the  defendant's  affidavit,  if  he 
deny  the  charge ;  but  the  rule  ia 
reason  seems  equally  applicable  to 
both  cases,  and  may  perhaps  be  sd 
construed  by  the  court. 
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Where  »t- 
tediment  of 
coune. 


It  is  provided  by  statute,  that  "  where  a  rule  shall  have  been 
entered  in  any  court,  according  to  the  practice  thereof,  re- 
quiring any  officer  or  other  person,  to  whom  any  process  of  such 
court  may  have  been  directed  and  delivered,  to  retomthe 
same ;  an  attachment  for  disobedience  of  such  rule  may  issae, 
according  to  the  practice  of  the  court,  to  arrest  such  officer 
or  person,  to  answer  for  such  disobedience,  without  special  ap- 
plication to  the  court."^^     And  it  is  provided  by  a  rule  of  the 
supreme  court,  that  *'  the  rule  to  return  a  writ  shall  be  that 
the  same  shall  be  returned  within  twenty  days  after  notice 
thereof  or  that  an  attachment  issue ;  and  on  filing  an  affidavit 
of  service  of  a  Qotice  of  such  rule,  and  of  the  delivery  of  the 
writ,  the  officer^s  default  may  be  entered  and  an  attachment 
issued  of  course."^^ 


Where  It 
may  be 
nrmnted 

jQdfe 


Haheueer-  If  the  party  charged  with  misconduct,  be  in  the  custody  of 
any  officer,  by  virtue  of  an  execution  against  his  body,  or  by 
virtue  of  any  proceis  for  other  contempts  or  misconduct,  the 
court  may  award  a  writ  of  habeas  corpus,  to  bring  up  the 
body  of  such  person  to  answer  for  such  misconduct:^*  or  if 
the  case  be  one  where  a  party  is  entitled  to  an  attachment 
without  any  special  order  of  the  court,  a  writ  of  habeas  corpus 
may  be  allowed  by  any  judge  of  the  court,  or  by  any  officer 
authorized  to  perform  the  duties  of  such  judge  in  vacation.^^ 

Towrnot  Such  writ  will  authorize  the  sheriff,  in  whose  custody  such 
person  may  be,  to  remove  and  bring  him  before  the  court,  to 
which  the  writ  may  be  returnable,  and  to  detain  him  at  the 
place  where  such  court  shall  be  sitting,  until  some  order  be 
made  by  the  court  for  his  disposition." 


Pmaitfof        Where  an  attachment  is  issued  by  the  special  order  of  the 

hond  to  be  •  ^^  r 

difccted.      court,  the  court  must  direct  the  penalty  in  which  tlie  defendant 


"  R.St.P.8.Ch.8.T.13.8.8. 
Vol.  2.  p.  530. 
"  Rule  15. 


"  R.  St.  ib.  8. 7.  VideS  Cowen. 
Rep.  415. 
"  Ib.  8.  8. 
"  Ib.  8. 9. 
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Bmst  give  bond  for  his  appearance  to  answer.*^  And  in  all 
other  cases,  where  a  party  is  entitled  to  an  attachment,  without 
the  special  order  of  the  court,  he  must  make  application  to  a 
judge  of  the  court,  or  to  some  officer  authorized  to  perform 
the  duties  of  such  judge;  and  it  is  thereupon  the  duty  of  such 
judge  or  other  officer,  upon  due  proof  of  the  facts  and  circum- 
stances, to  direci  the  penalty  in  which  the  defendant  must  give 
bond  for  his  appearance,  to  answer  to  the  matters  alleged 
against  him,  and  to  enclose  such  order  on  the  attachment*^ 

Of  the  arrest  and  duty  of  officer  on  eUtachment.']  The  sta-  Keeping  per- 
tote  provides,  that  *'  upon  arresting  any  defendant  upon  an  at-  ^ 
tacbment,  to  answer  for  any  alleg«*d  misconduct,  the  sheriff 
shall  keep  such  defendant  in  his  actual  custody^  and  shall  bring 
him  personally  before  the  court  issuing  the  attachment ;  and 
shall  keep  and  detain  him  in  his  custody  until  such  court  shall 
have  made  some  order  in  the  premises ;  unless  such  defendant 
shall  entitle  himself  to  be  discharged,  as  prescribed  m  the  next 
section."" 

The  next  section  provides,  that  '*  in  cases  where  a  sum  shall  ^^JjJ^ 
have  been  endorsed  on  any  attachment  issued  by  the  special  ^^  ^'^ 
order  of  the  court,  and  where  any  sum  shall  have  been  so  en- 
dorsed by  any  judge  or  other  offit  er,  as  herein  before  pre- 
scribed, the  defendant  shall  be  discharged  from  arrest  on  such 
attachment,  upon  executing  and  delivering  to  the  officer  making 
die  same,  at  any  time  before  the  return  day  in  such  writ,  a  bond 
with  two  sufficient  sureties,  in  the  penalty  endorsed  on  such 
attachment,  to  such  officer,  by  his  name  of  office  and  his  as-* 
signs,  with  a  condition  that  the  defendant  will  appear  on  the 
returo  of  such  attachment,  and  abide  the  order  and  judgment 
of  the  court  thereupon."** 

When  an  attachment  is  issued  by  the  special  order  of  the  When  on 
court,  a  certificate  to  that  effect  must  be  endorsed  thereon,  by  coaitomr. 
thederk;  and  if  no  sum  be  specified,  in  which  the  defendant 


*•  lb.  s.  10.  «  lb.  B.  12. 

•  lb.  8. 11.  «  lb.  8. 18.  p.  587. 
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shall  be  held  to  bail  on  such  writ,  he  will  not  be  entitled  to  be 
discharged  from  the  arrest  thereon  upon  executing  any  bond, 
or  in  any  other  manner,  unless  upon  the  special  order  of  the 
court  issuing  the  attachment.'^ 
^^PJJJJ^  When  an  attachment  is  issued  without  the  special  order  of 
the  court,  and  an  order  specifying  the  sum  in  which  the  de- 
fendant is  to  be  held  to  bail  is  not  endorsed  thereon,  the  de- 
fendant will  be  entitled  to  be  discharged  from  the  arrest,  on 
executing  a  bond  in  the  penalty  of  one  hundred  dollars,  with 
sureties,  in  the  same  manner,  and  with  the  like  condition  as  be- 
fore mentioned.*^ 


Return  of  attachment.']  It  is  the  duty  of  the  sheriff  or  other 
neglect.  oiBcer  to  whom  any  attachment  shall  be  delivered,  to  return 
the  same  by  the  return  day  specified  therein,  without  any  pre- 
vious rule  or  order  for  that  purpose ;  and  in  .case  of  default, 
an  attachment  may  be  issued  against  him  of  course,  upon  being 
allowed  by  a  judge  of  the  court,  or  by  some  officer  authoriied 
to  perform  the  duties  of  such  judge,  upon  proof  of  such  de- 
fault. In  such  allowance  the  cause  of  issuing  the  attachment 
must  be  stated,  and  that  the  defendant  is  not  to  be  discharged 
upon  bail,  or  in  any  other  manner  but  by  order  of  the  court.^ 
The  officer  to  whom  the  attachment  in  such  case  is  delivered 
mast  execute  the  same  by  arresting  and  keeping  th^  defendant 
in  his  custody,  bringing  him  personally  before  the  court,  and 
detaining  him  in  such  custody  until  the  order  of  the  court." 
Bond  to  be  Upon  returning  any  attachment,  the  officer  executing  the 
same  must  return  the  bond,  if  any,  taken  by  him  of  the  de- 
fendant ;  and  the  bond  must  be  filed  with  the  attachment.'' 

iirt«TO|»to.      Proceedings  on  return  of  aUachmeniJ]     It  is  provided,  that 

denee,  kc.    <<  when  any  defendant,  arrested  upon  an  attachment,  shall  have 

been  brought  into  court,  or  sbaU  have  appeared  diereio,  the 

«  lb.  s.  14.  »  lb.  8. 17. 

**  lb.  B.  15.    As  to  former  prac-       "^  lb.  b.  18. 
tice  as  to  tiJung bail  onan  attach.       "  lb.  b.  16. 
ment,  see  Cow«n.  Rep.  340.    1 
Cowen.  Rep.  579. 
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court  shall  cause  interrogatories  to  be  filed,  specifying  the 
iacts  and  circumstances  alleged  against  the  defendanti  and  re- 
quiring his  answer  thereto ;  to  which  the  defendant  shall  make 
written  answers,  on  oath,  within  such  reasonable  time  as  the 
court  shall  allow.  The  court  may  receive  any  affidavits  or 
other  proofs,  contradictory  of  the  answers  of  the  defendant, 
or  in  confirmation  thereof;  and  upon  the  original  affidavits, 
such  answers  and  such  subsequent  proof  shall  determine  whe- 
ther the  defendant  has  been  guilty  of  the  miscouduct  alleged."^ 

The  interrogatories,  according  to  the  practice  of  the  su-  Wbra  inter- 
preme  court,  must  be  filed  with  the  clerk  in  four  days  after  the  muitbeflicd. 
return  of  the  attachment ;  and  the  defendant  either  remains  in 
custody,  or  puts  in  bail,  or  his  recognizance  is  taken  to  appear 
de  die  in  diem,  until  the  court  determine  concerning  the  mat- 
ters objected  against  him.^  If  the  interrogatories  are  not  ex- 
iiibited  within  four  days,  the  party  may  on  the  fourth  day  move 
to  have  his  recognizance  discharged  f^  otherwise  he  must  an- 
sirer  them,  though  exhibited  after  the  four  days.^^ 

If  the  interrogatories  are  improper,  the  defendant  may  ex- 
cept or  demur  to  them.®  After  answer,  the  interrogatories  Amending 
cannot,  in  general,  be  amended,  so  as  to  introduce  any  new 
matter ;  but  to  explain  an  ambiguity,  or  obtain  a  more  full 
answer  to  the  matters  already  stated,  an  amendment  will  be 
allowed.* 

The  following  statutory  provisions  prescribe  the  course  to  JJJJJ^"*; 
be  followed  by  the  court,  if  they  adjudge  the  defendant  guilty  iwnwwi- 
of  the  misconduct  alleged : 


"  lb.  8. 19.    The  latter  part  of  »  1  Johna.  Caa.  31.    8  Cowen. 

Uu8  section   ia   contrary  to  the  Rep.  341.  1  Tidd.  Pract  487.  a. 

fonDerpractice,according  to  which,  '•  2  Wend.  Rep.  617. 

if  the  anawera  to  the  interrogate-  ^  1  Bac.  Abr.  286.    1  Dunlap. 

ries  denied  the  chargea,  the  de-  Pract.  347. 

fendant  was  entitled  to  hia  dia-  "12  Mod.  499.    Str.  444.    1 

charge.    See  5  Johna.  Rep.  115.  Bac.  Abr.  286. 

117.    Reviaeia'  Reports,  Chapter  ^  1  Johna.  Caa.  31, 32.  et  ride 

8.  of  Part  8.  p.  161.  6  Cowen.  Rep.  41. 
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*'  If  the  court  shall  adjudge  the  defendant  to  have  been 
guilty  of  the  misconduct  alleged,  and  that  such  misconduct  was 
calculated  to,  or  actually  did,  defeat,  impair,  impede,  or  pre- 
judice, the  rights  or  remedies  of  an)'  party,  in  any  cause  or 
matter  depending  in  such  court,  it .  shall  proceed  to  impose  a 
fine,  or  to  imprison  him,  or  both,  as  the  nature  of  the  case  shall 
require."** 
FottWjMit  **  If  an  actual  loss  or  injury  shall  have  been  produced  to 
any  parly,  b^*  the  misconduct  alleged,  a  fine  shall  be  imposed 
sufficient  to  indemnify  such  party,  and  to  satisfy  his  costs  and 
expenses,  which  shall  be  paid  over  to  hioii  on  the  order  of  the 
court.  And  in  such  case  the  payment  and  acceptance  of  such 
fine,  shall  be  an  absolute  bar  to  any  action,  by  such  aggrieved 
party,  to  recover  damages  for  such  injury  or  loss."^ 

*'  In  all  other  cases  the  fine  shall  not  exceed  two  hundred 
and  fifty  dollars,  over  and  above  the  costs  and  expenses  of  the 
proceedings."" 

**  When  the  misconduct  complained  of,  consists  in  the  omission 
to  perform  some  act  or  duty,  which  it  is  yet  in  the  power  of 
the  defendant  to  perform,  he  shall  be  imprisoned  only,  until 
he  shall  have  performed  such  act  or  duty,  and  paid  such  fine 
as  shall  be  imposed,  and  the  costs  and  expenses  of  the  proceed- 
ings."« 

'*  In  such  case  the  order  and  process  of  commitment  shall 
specify  the  act  or  duty  to  be  performed  and  the  amount  of  the 
fine  and  expenses  to  be  paid."" 

^'In  all  other  cases  where  no  special  provision  is  otherwise 
made  by  law,  if  imprisonment  be  ordered,  it  shall  be  for  some 
reasonable  time,  not  exceeding  six,  months,  and  until  the  ex- 
penses of  the  proceeding  are  paid ;  and  also,  if  a  fine  be  im- 
posed, until  such  fine  be  paid ;  and  in  the  order  and  process 

•*  R.  St.  P.  3.  Ch.  8.  T.  13.  8.       *  lb.  0.  22.    {^^p^ 

20.  Vol.  2.  p.  538.  "  lb.  s.  28.      7  ffig  ]g 

»Ib.B.  21.  =*Ib.B.24. 
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of  commitiiieiit,  the  duradon  of  such  imprisonment  shall^  be 

It  k  also  provided,  that  '*  persons  proceeded  against  accord-  Pflnou  uc 
ing  to  die  provisions  of  this  title,  shall  notwithstanding  be  lia-n«<- 
ble  to  indictment,  for  the  same  diisconduct,  if  it  be  an  indicta« 
bk  oflence ;  but  the  court  before  which  a  conviction  shall  be 
had  on  such  indictment,  shall  take  into  consideration  the 
pnnishoient  before  inflicted,  in  forming  its  sentence."^ 

Proceedings  an  bond  taken  on  arreit^  and  against  officer*']  oefkoiiof 
If  the  defendant,  against  whom  an  attachment  shall  have  been 
issued  and  returned  served,  do  not  appear  on  the  return  day 
diereof,  the  court  will  either  award  another  attachment,  or  or- 
der the  bond  taken  on  the  arrest  to  be  prosecuted,  or  both.^^ 

If  the  court  order  the  bond  to  be  prosecuted,  such  order  g^^ 
win  operate  as  an  assignment  of  the  bond  to  any  aggrieved 
party  who  shall  be  authorized  by  the  court  to  prosecute  the 
ttme;  and  such  party  may  maintsdn  an  action  thereon  in  his 
own  name,  as  assignee  of  the  sheriff,  or  officer  to  whom  the 
lame  was  given,  in  the  same  manner  as  in  other  actions  on 
bonds,  with  condition  to  perform  covenants  other  than  for  the 
payment  of  money.^  The  measure  of  damages  to  be  assessed  oamigM. 
in  sach  action,  is  the  extent  of  the  loss  or  injury  sustained  by 
sack  aggrieved  party,  by  reason  of  the  misconduct  for  which 
tbe  attachment  was  issued,  anJ  his  costs  and  expenses  in  pro- 
secuting such  attachment.^ 

The  statute  further  provides,  that  ^'  if  there  be  no  party  wim  bond 
aggrieved  by  the  misconduct  for  which  the  attachment  was  JJJ^JS^ 
issned,  the  court,  in  case  the  defendant  shall  fail  to  appear,  •t'*™^* 
^^^cording  to  the  condition  of  the  bond  taken  on  the  arrest, 
(ball  order  the  same  to  be  prosecuted  by  the  attorney-general 


•  lb.  g.25.  «  lb.  8.  28.    See  R.  St.  P.  3. 

••  lb.  •.  26.  Ch.  6.  T.  6.  Art.  2.  Vol.  2.  p.  378. 

^  lb...  27.  p.  639.  «Ib.g.29.                         ^ 

Vol*  n.  26 
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or  by  the  district  attorney  of  the  coanQr  in  which  the  bond 
was  taken,  in  the  name  of  the  officer  who  took  such  bond.''^ 
And  that  **in  such  case  the  whole  penalty  of  the  bond  shall 
be  forfeited  and  recovered,  and  from  the  monies  collected 
thereon,  the  court  shall  order  such  sum  to  be  paid  to  the  par^ 
prosecuting  the  attachment,  as  the  court  ordering  the  prose- 
cution shall  think  proper,  to  satisfy  the  costs  and  expenses 
incurred  by  him,  and  to  compensate  him  for.  any  injury  he  may 
have  sustained  by  the  misconduct  for  which  such  attachment 
was  issued ;  and  the  residue  of  such  monies  shall  be  paid  into 
the  treasury  of  this  state."^ 

J^^  It  is  likewise  provided^  that  "  if,  on  the  return  of  executions 
^"^^^  duly  issued  upon  any  judgment  obtained  on  such  bond,  it 
shall  appear  that  the  sureties  taken  therein  were,  at  the  time 
of  taking  them,  insufficient,  and  that  the  officer  receiving  them 
had  reasonable  grounds  to  doubt  their  sufficiency,  he  shall  be 
liable  in  an  action  on  the  case,  to  the  party  agg^rieved,  who 
may  have  prosecuted  such  suit,  for  the  amount  of  the  judgment 
recovered  by  him,  and  for  his  costs  and  expenses  in  such  suit ; 
or  if  such  suit  was  brought  by  the  attorney-general  or  a  dis* 
trict  attorney,  an  action  on  the  case  may  in  like  manner  be 
brought  by  them,  in  the  name  of  the  people  <tf  this  state,  for 
the  amount  of  the  judgment  so  recovered ;  and  the  same  dis- 
position of  the  monies  collected  in  such  action  on  the  case 
against  such  officer,  shall  be  made  as  directed  in  the  last  sec^ 
tion."^ 

Attackment  far  diidbedience  of  iubpcenaJ]  The  foDowbg 
provisions  of  the  same  tide  relate  to  attachments  awarded  by 
a  circiut  judge,  against  witnesses  for  disobedience  to  a  sob* 
poena : 
Power  of  eiiw  "  Whenever  any  person  who  shall  Thave  been  duly  sub- 
poenaed to  appear  at  a  circuit  court,  to  testify  in  any  caase  to 


*«  lb.  s.  80.  *•  lb.  0. 82. 
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be  tried  therein,  shall  neglect  or  refuse  to  attend,  in  pursuance 
of  such  writ,  the  justice  or  judge  holding  such  circuit  court, 
shall  have  power  to  award  an  attachment  agsdnst  such  person^ 
and  to  proceed  thereon  to  punish  such  misconduct,  according 
to  the  provisions  of  this  title,  except  as  herein  otherwise  pro*- 

*^  Such  writs  of  attachment  shall  be  issued  under  the  seal  how  attacii- 
of  the  supreme  court,  shall  be  tested  on  some  day  of  the  pre-aiMd,  4cc 
vioos  term  of  the  said  court,  in  the  name  of  the  chief  justice 
of  the  supreme  court,  and  shall  be  made  returnable  in  such 
circuit  court,  before  the  judge  holding  the  same,  upon  any 
day  previous  to  the  adjournment  thereof;  and  the  allowance 
of  such  writs  shall -be  endorsed  thereon,  by  the  judge  award- 
ing the  same/'^ 

*'  The  officer  to  whom  any  such  attachment,  allowed  by  asoweieca* 
judge  holding  a  circuit,  is  directed  and  delivered,  shall  exe- 
cute the  same,  by  arresting  and  keeping  the  defendant  in  his 
cnstodjj  by  bringing  him  personally  before  the  court  on  the 
return  day  thereof,  and  by  detaining  him  in  such  custody  until 
diKharged  by  the  order  of  such  court."^ 


By  a  general  provision,  when  anym^^QQ. 
misconduct,  which  by  the  provision  of  the  title  so  frequently  ^  *^  ^' 
dted,  may  be  punished  by  fine  or  imprisonment,  shall  have  oc- 
curred at  any  circuit  court,  or  in  reference  to  any  process  or 
proceedings,  pending  in,  or  returnable  to  such  court,  and 
winch  shall  not  have  been  punished  by  such  court,  the  supreme 
court  has  the  same  jurisdiction  and  power  to  inquire  into  and 
ponish  the  same,  as  if  such  misconduct  had  occurred  in  the 
supreme  court,  or  in  reference  to  any  process  or  proceedings 
thoeoD.'* 

It  is  likewise  provided,  that  **  whenever  by  the  provisions  of  skknM  of 
tms  title  an  officer  is  required  to  keep  any  person  arrested  upon 
an  attachment,  in  actual  custody,  and  to  bring  him  person- 


«^  lb.  a.  34.  p.  M(K  ^  lb.  8.  S6. 

*"  lb.  a.  "9.  ^  R.  St.  ib.  s.  88  p.  99.- 
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aUy  before  any  cpurt,  the  inabili^i  from  sickness  or  otherwise 
of  such  person  to  attend  such  court  personaUy,  shall  be  a 
sufficient  excuse  for  not  bring'ing  him  before  such  court  Nor 
shall  any  such  officer  be  required,  in  any  case,  to  confine  any 
person  arrested  upon  an  attachment  to  answer  for  miscon- 
duct in  any  prison,  or  otherwise  to  restrain  him  of  personal 
fiberty,  except  so  far  as  shall  be  necessary  to  secure  his  pe^ 
sonal  attendance."^^ 


n  lb;  0. 97.  p«  640. 


CHAPTER  XIV. 


OP  TBI  BSXOViX  OF  CAU8B8  FBOU  A  C017BT  OF  COMMON  FLBA8,  OB 
XATOB's  court,  HVTO  the  SUPBEIEB  COUST,  BSFOBB  TRIAL  OR 
JUBftXBIIT.^ 

Fonaerly  actions  might  have  been  removed  from  courts  of 
common  pleas  into  the  supreme  court,  either  by  certiorari,  or 
in  certain  cases  by  habeas  corpus.  But  it  is  now  provided  by 
Mate,  that  no  civil  action  in  a  court  of  common  pleas,  or 
nnyor's  court,  shaU  be  rempved.before  judgment,  by  any  writ 
of  habeas  corpus,  or  by  any  other  writ,  or  in  any  other  man- 
ner, than  as  prescribed  by  statute.^ 

A  certiorari  is  a  writ  directed  to  the  judges  of  an  inferior 
court,  commanding  them  to  certify  or  to  return  the  records  of 
aeanse  dqiending  before  tbem.^ 

h  what  casesJ]  The  statute  provides,  that  "  all  personal 
actions  which  may  be  pending  in  any  court  of  common  pleas, 
occptm  the  city  and  county  of  New  York,  or  in  any  mayor's 
court,  where  the  debt  or  dfonages  claimed  or  the  matter  or  ^^Jcnd^ 
tluDg  in  demand,  shall  exceed  the  sum  of  two  hundred  and  v^^fn^ 
fifty  dollars,  may  beiemoved  into  the  supreme  court,  by  a  writ 
of  oertioraii,  at  the   instance  of  the  defendants  in  such 


^  As  to  the  removal  of  actioiifl       '  R.  St.  P.  8.  Ch.  7.  T.  2.  s.  14. 
^nm  itate  courts  into  the  circuit    Vol.  2.  p.  880. 
coon  of  thB  United  States,   see       '1  Tidd.  Pnust.  899.  Jae.  Law 
«Bte,  Vol.  1.  p.  272.  Diet.  Tit.  Certiorari. 

*  R.  St.  ib.  s,  1.  Vol.  2.  p.  889. 
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actions.'^  And  that  '^  all  such  actions,  which  may  be  pending 
Aodintha  in  the  court  of  common  pleas  of  the  city  and  county  of  New 
f  %i     '  *  Torky  in  which  the  debt  or  damages  clumed,  or  the  matter  or 

thing  in  demand,  shall  exceed  the  sum  of  five  hundred  dollars, 

may  in  like  manner  be  removed  into  the  supreme  court"^ 
wiwnie-       If  the  action  is  brought  upon  a  bond  or  other  instrumebt, 
^^       with  a  condition  for  the  payment  of  money,  the  actual  sum 

due,  with  the  interest  thereon,  b  to  be  deemed  the  amount 

of  the  debt  claimed.* 

Id  eofftin        It  is  further  provided,  that  "  tBe  following  actions  may  be 

QUflV  CUM* 

removed  by  certiorari,  at  the  instance  of  the  defendants 
therein,  whatever  may  be  the  amount  of  the  debt  or  damages 
claimed,  or  the  value  of  the  matter  or  thing  m  demand,  vis« 

*^1.  Actions  in  which  the  people  of  this  state  shall  be  in- 
terested : 

<'  2.  Actions  by  or  against  the  corporation  of  any  city : 

'^  3.  Actions  of  ejectment,  and  all  other  actions  in  wlucbthe 
tide  to  real  estate  shall  come  in  question  : 

*^  4.  Actions  for  replevin  and  for  false  imjNrisonment.^'^ 

» 

By  a  subsequent  provision  in  the  same  tide,  **  no  certiorari, 
habeas  corpus,  or  other  writ  or  proceeding,  shall  issue  or  be 
allowed,  to  remove  into  the  supreme  court  any  cause  or  mat* 
ter  which  may  be  brought  before  a  court  of  common  pleas,  or 
befi>re  the  county  judges  of  a  county,  by  appeal  from  a  justice 
or  justices  of  the  peace,  or  by  appeal  from  conunissioners 
of  highways,  or  from  any  other  officers,  until  after  the  final 
determination  thereon  by  such  court,  or  by  such  judges.^'^^^ 

Howdino-  Requmtes  of  wriiy  how  obtained^  and  efed.']  The  writ 
must  be  tested,  and  made  returnable  in  term ;  and  must  be 
directed  to  the  judges  of  the  court  of  conunon  pleas,  from 
which  the  cause  is  intended  to  be  removed,  commanding  them 


^  lb.  8. 2.  ''  lb.  8. 4. 

•  lb.  8.  3.  »w  lb.  8. 16.  p.  891. 
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to  certify  the  record,  with  all  things  touching  the  same  f  and 
It  removes  the  record,  and  not  the  testimony.®  Where  a  cer- 
tiorari was  to  remove  the  tenor  of  a  record,  it  was  super- 
seded as  erroneous ;  for  being  to  remove  a  record  out  of  an 
inferior  court,  in  order  to  be  proceeded  upon  in  a  superior  one,  it 
oogfat  to  have  been  to  certify  the  very  record ;  for  otherwise, 
no  proceeding  could  be  had  upon  iu^^^ 

If  the  writ  be  misdirected,  or  otherwise  bad  in  point  of  law,  Wbm  wm 
tbe  court  will  order  it  to  be  quashed,  if  before  them,  or  if  not  quuiic^ 
returned,  will  grant  a  supersedeas ;  but  the  court  cannot  quash 
a  writ  that  is  not  before  them.^^  And  though  the  parties  to 
whom  the  certiorari  is  directed,  and  in  whose  keeping  the  re* 
cord  is,  may  object  to  make  a  return  to  it  on  account  of  an  in- 
formality in  tbe  direction,  yet  they  having  in  fact  returned  it 
into  the  court  above,  no  such  objection  can  be  taken  by  third 
persons." 

A  certiorari  to  remove  a  cause  from  a  court  of  common  pleas,  Howob- 
may  be  obtained  on  application  to  a  justice  of  the  supreme 
court,  a  drcuit  judge,  supreme  court  commissioner,  or  other 
officer  authorised  to  perform  the  duties  of  a  justice  of  the  su- 
preme couit  in  vacation,"  founded  upon  an  affidavit  specify- 
ing the  nature  and  amount  of  the  plaintiff's  demand  or  cause 
of  action.^  All  the  defendants,  if  there  be  more  than  one  who 
has  appeared  in  tbe  action,  must  join  in  the  application.^^ 

The  statute  further  provides,  that  *^  such  writ  shall  not  be  Fulog  wruj 
eftctnal  to  remove  any  cause,  unless  it  be  filed  in  the  office  of 
tlie  clerk  of  the  court  in  which  such  action  is  pending,  after 
the  defendants  shall  have  duly  appeared  in  such  action,  by  en- 
tering and  perfecting  special  bail  therein,  if  such  bail  shall 
have  been  required,  nor  unless  the  same  be  so  filed  before  in- 


•  1  Tidd.  Pract.  408.  "  4  Term.  Rep.  499. 

•  8  Cowen.  Rep.  13.  "  R.  St.  P.  3.  Ch.  7.  T.  2.  s.  & 
*•"  2  Atk.  317.    See  5  Cowen.  Vol.  2.  p.  389. 

Rep.  37.  "  lb.  8.  6. 

"  2  Atk,  818.  et  vide  Say.  Rep.  "  lb.  See  7  Cowen.  Rep.  14§. 
156. 
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terlocutory  or  other  judgment  entered  in  such  action,  and  b^ 
fore  any  of  the  jury  sununoned  to  try  any  issue  thereoui  shsD 
have  been  sworn.*'" 

If  a  certiorari  be  allowed  in  an  action  wherein  an  issae  of 
fact  has  been  joined,  it  must  be  filed  in  the  office  cf  the  ckik 
of  the  court  at  least  eight  days  before  the  first  day  of  the  term 
at  which  such  issue  of  fact  might  be  tried,  according  to  the 
practice  of  the  court :  if  it  be  not  filed  within  that  time,  the  writ 
will  not  be  efiectual  to  remove  such  caus^,  unless  the  defendant 
pay  to  the  plaintifi*  all  costs  incurred  by  him  in  noticing  soch 
cause  for  trial,  if  the  same  shall  have  been  noticed ;  whicli 
costs  must  be  taxed  by  the  court  in  which  the  action  is 
pending.^* 

NoUct.  Upon  a  certiorari  being  filed,  notice  thereof  must  be  inmie- 

diately  given  to  the  adverse  party ;  and  until  such  notice  be 
given,  the  filing  is  of  no  force  or  validity.^'' 

Mfeetof  The  writ  of  certiorari,  when  duly  issued  and  delivered  to 

the  judge  or  judges  of  the  court  below,  instantty  suspends  thdr 
power,  so  that  if  tiiey  afterwards  proceed,  they  are  liable  to 
an  attachment,"  and  their  subsequent  proceedings  arevold.^*^ 
But  if  the  writ  be  issued  contrary  to,  or  without  die  party  pro- 
secuting such  writ,  complying  with  the  provision  of  the  st^ 
tute,  it  seems  that  the  court  below  may  proceed  as  if  the  writ 
had  not  been  issued.^®  Thus,  if  it  appear  firom  the  face  idtibe 
plaintiff's  declaration  that  the  demand  is  certain,  so  that  he 
cannot  in  any  event  recover  two  hundred  and  fifty  dollars,  the 
court  may  proceed  notwithstanding  the  certiorari,  though  the 


"  lb.  8.  7.  »"  The  fonner  statute,  1  R.  L. 

'*  lb.  8.  8.  142.  8.  6,  contained  an  express 

"  lb.  8i  0.  p.  390.  provision  to  this   eflbct;  and  it 

**  1  Bac.  Abr.  674.  R.  St.  P.  3.  seems  to  have  been  omitted  in  the 

Ch.  6.  T.  13.  8.  1.  subdn.  7.  Vol.  levision  from  a  belief  that  it  waa 

2.  p.  536.  necessarily  implied,  from  the  other 

^""^  Tidd.  Piact.  404.    1  Salk.  provisions  of  the  title.    See  list 

148, 149.    2  Ld.  Raym.  837, 838.  of  acts,  &c.,  and  table  of  reference 

€^lb.  Exec.  144.  200.  202.    Gilb.  prepared  by  revisers,  p.  6,  note  to 

Repl.  117.    Don^.  749.  s.  6,  of  the  former  act. 
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damages  demanded  in  the  conclusion  of  the  declaration  ex- 
ceed that  sum  ;  bat  in  ordinary  cases,  where  upon  the  face  of 
the  declaradon,  the  sam  in  demand  is  uncertain,  and  may  ex- 
ceed the  sum  of  two  hundred  and  fiAy  dollars,  the  amount 
stated  in  the  conclusion  of  the  declaration  must  be  considered 
as  the  test  of  the  plaintiff's  demand,  and  the  writ  must  be 
obeyed.^ 

Return  of  writ  and  proceedings  in  wpreme  courtJ]  The  nntv  er 
clerk  of  the  court,  to  which  the  certiorari  is  directed,  must  re- 
turn the  same,  and  annex  thereto  a  copy  of  aU  the  pleadings 
and  proceedings  in  such  action*^  For  these  copies,  and  for 
filing  the  writ,  the  clerk  is  entitled  to  fees  f^  but  it  seems  that 
he  cannot  refuse  to  obey  the  writ«  under  pretence  of  not  being 
paid  his  fees,  but  that  he  must  seek  his  remedy  by  action.^ 

If  a  record  be  brought  up  by  certiorari  and  filed,  it  can 
never  be  remanded  or  sent  back  to  the  court,  either  in  the  term 
in  which  it  is  filed,  or  any  other ;  and  therefore  if  the  plaintiff 
intend  to  move  for  a  procedendo,  which  is  a  writ  issuing  out^'^^^"'^' 
of  the  superior  court,  directed  to  the  judges  of  the  inferior 
court,  commanding  them  to  proceed  in  the  cause,  notwithstand- 
ing the  writ  before  delivered  to  them,^  he  must  make  the  ap- 
plication on  the  return  of  the  certiorari,  and  before  it  is 
filed.** 

The  statute  provides,  that  a  return  to  the  certiorari  may  be 
compelled  by  the  supreme  court,  and,  that  "  upon  the  same 
being  made,  the  like  proceedings  shall  be  bad  in  such  cause,! 
as  if  the  same  had  been  commenced  in  the  supreme  court  If  ^^up'j^^J^^ 
it  be  removed  before  a  declaradon  filed,  the  plaintiff  shall  de- 
clare, and  the  defendant  shall  plead  thereto ;  if  it  be  removed 


»  8  Johns.  Rep.  341.  »  6  Mod.  177. 

*  R.  St  P.  8.  Ch.  7.  T.  2.  g.       '•I  B«c.  Abr.  B74.    1  Johns. 

10.  V6L  2.  p.  390.  Cas.  104.  6  Mod.  177.  S.  C.  Sulk. 

"  Ih.  352.  pi.  13. 


couri. 


Str.  806.  814. 1202. 

Vol-  n.  27 
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after  a  declaration  filed,  and  before'  any  plea,  the  defendant 
shsdl  plead  within  the  same  time  in  which  he  was  required  to 
plead  in  the  court  from  which  the  cause  was  removed,  unless 
such  time  be  enlarged  by  the  supreme  court  or  a  justice  thereof; 
if  the  defendant's  default  shall  have  been  entered,  the  plaintiff 
shall  be  entitled  to  interlocutory  judgment,  and  to  have  his 
damages  assessed,  unless  such  default  be  set  aside  by  the  su- 
preme court ;  and  all  the  said  proceedings  shall  be  had  in  the 
same  manner  as  if  such  cause  bad  been  originally  commenced 
in  the  supreme  court."^ 

BaU;  evi-  The  bail  given  in  such  action  are  responsible,  and  may  be 
relieved,  exonerated,  and  discharged,  in  the  same  manner  and 
in  the  same  cases,  as  if  such  action  had  been  commenced  in  the 
supreme  court*^  And  evidence  taken  by  virtue  of  any  com* 
mission,  or  conditionally  in  any  cause,  before  the  removal 
thereof,  may  be  used  on  the  trial  of  such  cause,  in  the  same 
manner,  and  with  the  like  effect,  as  the  same  might  have  been 
used  in  the  court  from  which  such  cause  was  removed*^^ 


^  R.  St.  p.  3.  Ch.  7.  T.  2.  8. 11.        ^  lb.  s.  la     Ab  to  plaintiff's 
Vol.  2.  p.  890.  costs  where  cause  is  removed)  see 

"  lb.  8. 12.  ftnte,  Vol.  1.  p.  574, 


CHAPTER  XV. 


OF  THE  ABATEMEXT  OF  SUITS  BT  DEATH,  MARRIAGE, OB  OTHERWISE. 

At  common  law,  the  death  of  a  sole  plaintifT  or  defendant 
before  final  judgment,  would  have  abated  the  suit :  but  as  the 
judgment  relates  to  the  first  day  of  the  term,  if  the  party  were 
alive  ader  that  day,  it  nught  have  been  entered  and  the  costs 
taxed  thereon  after  his  death*^  And  so  in  all  actions  where 
there  were  one  or  more  plaintiffs  or  defendants,  the  death  of 
one  of  such  plaintiffs  or  defendants,  before  final  judgment,  in 
general  abated  the  action.^ 

The  following  statutory  provisions  essentially  alter  the  com- 
mon law  rule  on  this  subject : 
^*  If  in  any  acti^^n.  there  be  two  or  more  plaintiffs,  and  one  Death  oron« 

•^  of  several 

or  more  of  them  shall  die  before  verdict  is  rendered,  or  inter- pi^^Qti^o' 
locutory  or  other  jud^ent  obtained ;  or  between  the  time  of 
▼erdict  being  readered  and  judgment  thereon  ;  the  action  shall 
not  be  thereby  abated,  if  the  cause  of  such  action  survive  to  the 
surviving  plaintiff  or  plaintiffs;  and  where  there  are  two  or  more 
defendants  in  any  action,  and  one  or  more  of  them  shall  die 
before  final  judgment,  such  action  shall  not  be  thereby  abated ; 
bat  b  either  of  the  said  cases,  such  death  shall  be  suggested 
oil  the  record,  and  the  action  shall  proceed  at  the  suit  of  the 


*  1  Kcnyon,  378.  2  Tidd.  Pract.       ^  2  Saund.  72.  i.  GUb.  C.  P.  342. 
965.  1  Chitty  on  Plead.  55.  Cas.  temp. 

Haidw.  599. 
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surviving  plaintiff,  or  against  the  surviving  defendant,  as  the 
case  may  require."' 

KinJ!?ptota-      "  ^^®"  ^^^  *s  ^^^  ®"®  plaintiff  in  an  action,  if  he  shall 
''^-  die  after  interlocutory  judgment,  and  before  a  final  judgment 

obtained  thereon,  such  action  shall  not  abate  by  reason  thereof, 
if  it  might  be  originally  prosecuted  by  the  executors  or  admi- 
nistrators of  such  plaintiff;  and  such  executors  or  admimstra- 
tors  may  have  a  scire  facias  against  the  defendant,  to  show 
cause  why  the  damages  in  such  action  should  not  be  assessed 
and  recovered."* 
Ki^diftid?'  "  J"  actions  where  there  is  but  one  defendant,  if  he  shall 
'^"^'  die  after  interlocutory  judgment,  and  before  a  final  judgment 

obtained  thereon,  such  action  shall  not  abate  by  reason  of  such 
death,  if  it  might  be  originally  brought  against  the  executors 
of  such  defendant ;  but  the  plaintiff  may  have  a  scire  facias 
against  the  executors  or  administrators  of  such  defendant,  to 
show  cause  why  the  damages  in  such  action  should  not  be  as- 
sessed and  recovered,  and  the  judgment  therein  shall  be  against 
such  executors  or  administrators."^ 

Deatbof  In  an  action  by  husband  and  wife,  if  the  husband  die  pend- 
wife.  mg  the  smt,  but  the  cause  of  action  survives  to  the  wife,  it  will 
not  abate,  and  the  wife  may  procetM]  to  judgment  and  execu- 
tion, the  death  of  the  husband  being  suggested  upon  the  re- 
cord.* But  in  an  action  against  husband  and  wife,  for  a  con- 
tract of  the  wife,  duin  sola,  the  cause  of  action  does  not  sur- 
vive against  the  husband  f  and  consequendy  the  death  of  the 
wife,  pendente  lite,  abates  the  suit.* 

If  a  defendant  be  sentenced  to  the  state  prison  for  life,  he  is 
considered  as  civilly  dead,  and  the  suit  abates.' 


3  R.  St.  P.  3.  Ch.  7.  T.  1.  B.  1.  '3  P.  Wms.  409.  ca.  114.  See 

Vol.  2.  p.  886.  ante,  Vol.  1.  p.  102. 

*  ^-  »•  2.  •  1  Chitty  on  Plead.  43,  44. 

*  lb.  s.  3.  p.  387.  •  2  Johas.  Cas.  408. 

*  Cas.  temp.  Hardw.  309.    1 
Chitty  on  Plead.  22. 
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It  18  likewise  provided  by  statute,  that  "  after  a  verdict  shall  Death  after 

•^  'f  ^  verdict  or 

be  rendered  in  any  action,  and  after  a  plea  of  confession  in  a  confession, 
suit  brought,  if  either  party  die  before  judgment  be  actually 
entered  thereon,  the  court  may,  within  two  terms  after  such 
verdict  or  plea,  enter  final  judgment  in  the  names  of  the  ori-    - 
ginal  parties."" 

On  a  similar  provision  in  a  former  statute  it  was  held,  that 
a  verdict  was  good  when  the  B^trty  died  after  the  commence- 
ment of  the  assizes  or  circuit,  though  before  the  trial ;  for  the 
assises  are  considered  as  but  one  day  in  law.^^  But  it  is  now 
provided  in  a  subsequent  section  of  the  revised  statutes,  that 
"nothing  herein  contained  shall  be  construed  to  authorize  the 
entry  of  a  judgment  against  any  party  who  shall  have  died  be- 
fore a  verdict  actually  rendered  against  him,  notwithstanding 
he  may  have  died  on  the  first  or  any  other  day  of  the  term  or 
sitting  of  the  court,  at  which  such  verdict  shall  have  been  taken ; 
hot  sncb  verdict  shall  be  absolutely  void."^^ 

In  relation  to  suits  commenced  by  or  against  executors  and 
administrators,  the  revised  statutes  contain  the  following  pro- 
visions : 

^^  No  suit  that  may  have  been  commenced  by  any  executors  Death,  icc. 

of  cjiecntor 

or  administrators,  who  shall  die,  be  removed,  or  superseded,  plaintiff. 
or  who  shall  become  incapable  of  acting,  shall  be  abated 
thereby,  but  may  be  continued  by  the  co-executor  or  adminis- 
trator, if  there  be  any,  and  if  there  be  none,  by  and  in  the  name 
of  the  person  who  shall  succeed  the  executor  or  administrator 
so  dying,  removed,  superseded,  or  becoming  incapable,  in  the 
administration  of  the  same  estate."^^ 


*'  If  an  executor  or  administrator  be  defendant  in  a  suit,  Removal  of 

executor  lU- 

pending  at  the  time  of  the  revocation  or  superseding  of  his<'«^"°^- 


»•  R.  St.  ib.  8.  4.  *»  lb.  s.  5. 

"  1  Sal^.  8.  7  Tenn.  Rep.  31.        "  R.  St.  P.  2.  Ch.  6.  T.  5.  s.  14. 
7  Cowen.  Rep.  281.  and  see  Re-    Vol.  2.  p.  115. 
risen'  Reports,  Ch^ter  7  of  Part 
X  p.  2. 
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power  as  such,  the  plaintiff  in  siich  suit  may  proceed  therein, 
against  such  executor  or  admiiiigtrator,  in  order  to  chaorgehim 
persooally  ;  but  no  judgment  recover^  therein,  after  soch  re- 
vocation or  superseding,  shall  be  binding,  or  be  of  any  force, 
as  against  the  estate  of  the  testator  or  intestate,  or  any  person 
succeeding  to  the  administration  of  the  same  estate.''^^ 

*'  If  the  plaintiff  shall  not  elect  so  to  proceed  against  such 
executor  or  administrator,  the  K^urt,  in  which  such  suit  maybe 
pending,  on  the  application  oi  the  plaintiff  therein,  and  after 
reasonable  notice  to  the  person  succeeding  to  the  adminis- 
tration of  the  same  estate,  may,  by  rule  of  court,  substitute  the 
person  so  succeeding,  as  defendant  in  such  suit,  and  such  suit 
shall  thereafter  proceed  to  final  judgAient,  in  like  manner  as  if 
it  had  been  originally  commenced  against  the  person  so  sub- 
stituted."^* 
Death  of         «<  In  casc  of  the  death  of  an  executor  or  administrator,  doriog 

executor  de-  »  w 

fcndant.  the  pcudeucy  of  a  suit  against  him,  the  court  may  in  like  man- 
ner substitute  the  person  succeeding  to  the  administration  of 
the  same  estate,  as  defendant  in  such  suit,  with  the  like  effect.''^^ 

Marriage  of  The  marriage  of  a  feme  defendant  does  not  abate  the  suit, 
anT  ^  ^  '  and  the  plaintiff  may  proceed  to  execution,  without  noticing 
the  husband."  But  it  is  provided  by  statute^  that  ^*  if  a  female 
defendant  marry  at  any  time  before  verdict  rendered,  or 
before  interlocutory  judgment,  her  husband  may,  on  his  own 
application,  or  on  the  application  of  the  plaintiff,  be  made  a 
co-defendant  on  the  order  of  a  judge  of  the  court ;  but  if  such 
husband  be  made  a  defendant  on  the  application  of  the  plain- 
tiff, he  sliall  have  the  same  right  to  contest  the  fact  of  his  mar* 
riage,  as  if  the  suit  had  been  originally  brought  against  him 
as  husband  of  such  female  defendant."^* 


«*  lb.  s.  15.  1  Bac.  Abr.  W.  Str.  811.    4  East. 

1^  lb.  B.  16.  Rep.  521.    Cro.  Jac.  323.  c&.  1. 
"  lb.  8. 17.  p.  110.  "  R.  St.  P.  3.  Ch.  7.  T.  2.  e.  13. 

"  Com.  Dig.  Abatement,  H.  42.  Vol.  2.  p.  888. 
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The  marriage  of  a  feme  plaintifi;  dttring  the  pendency  of  the  ^^"^^^^^^ 
action,  would  formerly  have  abated  the  suit.^^  ^^ 

Bat  in  the  revised  statutes  it  is  now  provided,  in  tnrder  to 
avoid  the  necessity  of  commencing  a  new  action,  that  ^*  if  a 
female  plaintiff  marry  at  any  time  while  her  action  is  pending, 
her  husband  may,  on  his  application,  be  made  a  co-plaintiff 
with  her,  on  the  order  of  a  judge  of  the  coort  in  which  the 
action  is  pending,  to  be  granted,  on  due  proof  of  the  mar- 
riage, and  after  notice  to  the  female  plaintiff,  and  to  the  de- 
feodaat :  and  upon  an  entry  thereof  being  made  on  the  record, 
sacb  actioB  shall  proceed  in  the  names  of  the  husband  and 
wife."* 

The  following  provisions  from  the  same  title  of  the  revised 
statutes  were  intended  to  obviate  the  necessity  of  the  tedious 
proceeding  by  scire  facias,  fiwrmerly  requisite  in  each  of  the 
cases  specified  ^ 

"If  a  female  plaintiff  in  any  action  marry  after  verdict  rcn- ©? SaiTiaSc 
dered,  or  after  interlocutory  judgment,  and  before  final  judg-^'^f'^^**'^ 
ment,  a  suggestion  of  the  fact  of  such  marriage  may  be  entered 
on  the  record,  and  the  final  judgment  shall  be  rendered  in  her 
same,  and  that  of  her  husband."^ 

*^  If  a  female  plaintiff  marry  after  final  judgment,  but  before 
execution  issued,  a  like  suggestion  of  the  fact  shall  be  entered 
on  the  record,  and  an  award  of  execution  shall  be  made  in  her 
name,  and  that  of  her  husband/'^ 

^*  In  the  cases  mentioned  in  the  two  last  sections,  an  order 
<)fthe  judge  of  the  court  in  which  such  action  shall  be  pend- 
ing, shall  be  necessary  to  enter  the  suggestions,  and  award 
execution,  as  therein  provided."^^ 


^  1  Chitty  on  Plead.  437.  635.    ter  7  of  Put  3.  p.  4.  2  Tidd.  Pract. 
I  Bic.  Abr.  16.  2  Wheaton,  11.        1166. 
*  R.  St.  ib.  8. 12.  «  R.  St.  ib.  s.  8.  p.  387. 

^  See  Reviaers*  Reports,  Chap-       ^  lb.  s.  9. 

"  Ib.  8. 10.  p.  388. 
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^'  Such  order  shall  be  granted  upon  the  application  of  the  bos- 
band  of  such  female  plaintiff,  on  due  proof  of  the  marriage, 
.  and  after  reasonable  notice  to  the  defendant  and  to  the  female 
plaintiff  to  show  cause  against  granting  the  same* 


9925 


Death  or  re-  Where  an  action  is  authorized  or  directed,  by  law,  to  be 
tnistee,  ftc  brought  by  or  in  the  name  of  a  public  officer,  or  by  any  trus- 
tee appointed  by  virtue  of  any  statute,  it  is  provided  that  bis 
death  or  removal  shall  not  abate  the  sui^  but  that  the  same 
may  be  continued  by  his  successor,  who  shall  be  substituted 
for  that  purpose  by  the  court ;  and  that  a  suggestion  of  such 
substitution  shall  be  entered  on  the  record.^ 


^  lb.  8. 11.  misfiioners  of  health,  or  the  health 

^  lb.  B.  14.    In  the  first  part  of  officer,  in  their  respective  names 

the  Revised  Statutes,  Chap.  14,  of  office,  in  pursuance  of  the  tu- 

"  Of  Public  Health,"  Title  6,  con-  thority  given  in  this  chapter,  shall 

taining    *'  General  Provisions  ap-  abate  on  account  of  the  death  of 

plicable  to  the  city  of  New  York,"  the  officer  or  officers  by  whom  the 

it  is  provided  that  "no  suit  that  shall  same  shall  be  commenced."  Vol. 

be  brought  by  the  board  or  the  com-  1 .  p.  447.  s.  5. 


CHAPTER  XVI. 


OP  PR0CSSDING8  AND  ACTIONS  IN  PABTICULAB  CASES* 


SECTION  L 


OF  TUB  PBOSECUTION  AND  DEFENCE  OF  ACTIONS  BT  NEXT  FRIEND 

AND  GUARDIAN. 

It  is  provided  by  statute,  that  ''when  an  infant  shall  have^giitQf  ^a^ 
aoj  right  of  action,  to  recover  real  property,  or  the  possession  ^tL^°     ^ 
thereof^  or  to  recover  any  debt  or  damages,  he  shall  be  entitled 
to  maintain  a  suit  thereon ;  and  the  same  shall  not  be  deferred 
or  delayed,  on  account  of  such  infant  not  being  of  full  age."* 

It  is  likewise  provided,  that  ''  before  any  process  shall  be  ^ezt  friend 
issued  in  the  name  of  an  infant,  who  is  sole  plaintiff  in  any  ^.  *^^ 
suit,  a  competent  and  responsible  person  shall  be  appointed  to 
^pear  as  next  friend  for  such  infant  in  such  suit,  who  shall 
be  responsible  for  the  costs  thereof."^ 

If  the  action  be  intended  to  be  brought  in  the  supreme  court,  how  ap- 
the  appointment  of  a  next  friend  may  be  made  by  a  justice  of  ^e.  ^ 


•  R.  St.  P.  3.  Ch,  8.  T.  2.  s.  1.        »  lb.  e.  2.  p.  446. 
Vol  2.  p.  445. 

Vol.  II.  28 
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the  supreme  court,  a  circuit  judge,  or  a  supreme  court  com- 
missioner ;  if  intended  to  be  brought  in  any  other  court  of  com- 
mon law,  by  a  judge  of  such  court.^  The  appointment  is  made 
on  the  petition  of  the  infant,  and  the  written  consent  of  the 
person  proposed  to  be  the  next  friend,  duly  acknowledged 
before,  or  proved  to,  the  officer  making  the  appointment* 
Wbenbond  Before  any  person  can  be  appointed  next  friend  for  an 
quired.  infant,  in  any  suit  to  recover  any  debt  or  damages,  he  mast,  if 
required  by  the  officer  to  whom  application  for  such  appoint- 
ment is  made,  execute  a  bond  to  such  infant,  in  a  penalty  at 
least  double  the  amount  claimed  in  such  suit,  with  such  sure- 
ties as  shall  be  approved  by  such  officer,  conditioned  that  such 
next  friend  shall  duly  account  to  such  infant,  for  all  monies 
which  may  be  recovered  in  such  suit.^ 

It  is  further  provided,  that  '*  such  bond  shall  be  delivered 
to  such  officer  before  the  appointment  shall  be  made,  and  shall 
be  by  him  filed  in  the  office  of  the  surrogate  of  the  county  in 
which  such  infant  resides ;  and  such  officer  shall  be  entitled 
to  demand  and  receive  from  such  next  friend,  the  fee  allowed 
to  the  surrogate  for  filing  such  bond,  to  be  paid  to  him."^ 
Order  to  be       The  Order  for  the  appointment  of  a  next  friend  must  be 

filed.  '^'^ 

filed  in  the  office  of  a  clerk  of  the  court  before  any  declara- 
tion or  bill  is  filed  in  the  cause.''' 

The  following  statutory  provisions,  from  the  same  title, 

relate  to  the  appointment  of  guardians  for  infant  defendants; 

Gaardianfor     ''  After  the  issuiug  of  proccss  against  any  infant  defendant, 

^  by  which  he  shall  have  been  arrested,  the  suit  shall  not  be  any 

further  prosecuted,  until  a  guardian  for  such  infant  be  ap 

pointed^" 

Howappoio-     '*  Such  appointment  shall  be  made  upon  the  request  of  such 

led. 

defendant,  and  on  the  written  consent  of  any  competent  per- 
son proposed  as  guardian,  by  any  judge  of  the  court,  or  by 


^  lb.  8. 3.  '  lb.  8. 6. 

♦  lb.  8. 4.  '  lb.  8. 7. 

'  lb.  0.  5.  •  lb.  8.  e. 
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any  judge  or  commissioner,  authorized  to  perform  the  duties 
of  a  judge  of  such  court,  in  vacation  ;  and  shall  be  filed  in 
the  office  of  a  clerk  of  the  court,  before  any  plea  by  such 
iofant  shall  be  filed."* 

"  If  such  infant  defendant  neglect  for  twenty  days  afler  the 
retam  day  of  the  process  by  which  he  was  arrested,  to  pro- 
care  the  appointment  of  a  guardian,  to  defend  the  suit,  the 
plaintiff  may  obtain  an  order  from  a  judge  of  the  court,  re- 
quiring such  infant  to  procure  the  appointment  of  a  guar- 
dian, within  ten  days  after  service  of  such  order."^® 

**  If  a  guardian  be  not  appointed  within  the  time  specified 
in  such  order,  the  judge  or  officer  granting  the  same,  shall 
appoint  some  discreet  person  to  be  guardian  for  such  infant  in 
the  defence  of  such  suit."^* 

No  person  appointed  guardian  for  the  purpose  of  defending  Liabui^  for 
a  smt  against  an  infant,  is  liable  for  the  costs  of  such  suit 
uuless  specially  charged  by  the  order  of  the  court  for  some 
periooal  misconduct  in  such  cause.^^ 

A  next  firiend  or  guardian  cannot  be  removed  without  appli- 
cation to  the  court.^^  There  should  be  an  entry  of  the  admis- 
sion of  die  next  finend,  or  guardian,  on  the  record ;  and 
where  a  change  is  made,  pending  the  suit,  that  fact  ought  to 
be  stated  by  an  entry  on  the  record.^^ 

If  an  infant  plaintifi*  appear  by  attorney,  it  is  not  a  ground 
of  nonsuit  at  the  trial,  but  must  be  pleaded  in  abatement.^^  If 
an  infant  appear  by  attorney,  and  the  verdict  or  judgment  be 
for  him,  the  defeat  is  cured  by  statute.^^ 

An  idiot,  being  incapable  of  appointing  an  attorney,  mustidiouud 
appear  in  person,  and  any  one  who  pray&  to  be  admitted  as 
his  friend  may  sue  for  him ;  so  if  an  action  be  against  him,  he 

•  lb.  s.  9.  "  2  Saund.  117.  f. 

*•  lb.  8.  10.  p,  447.  »*  4  Taunt.  765. 

"  lb. «.  11.  w  7  Johns.  Rep.  373. 

»'Ib.«.l2.  ^«  Ante.V*^'  '  -  fifl7. 
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must  appear  in  his  proper  person,  and  any  one  who  can  make 
a  better  defence,  shall  be  admitted  to  defend  for  him ;  but  a 
lunatic,  or  one  who  becomes  non  compos  mentis^  must  appear 
by  guardian,  if  he  is  within  age,  and  by  attorney  if  he  be  of 
full  age.^''  The  court  will,  on  motion  of  the  plaintiff,  appoint 
an  attorney  for  a  lunatic  defendant  being  of  full  age." 


SECTION  II. 


SUITS  BY  POOR  PEBSONS. 

Who  ma^        Every  poor  person  not  being  of  ability  to  sue,  who  has  a 

potition  u 

sach.  cause  of  action  against  any  other,  may  petition  the  court  in 

which  such  action  is  depending,  or  in  which  it  is  intended  to 
be  brought,^  for  leave  to  prosecute  as  a  poor  person,  and  to 
have  counsel  and  attomies  assigned  him,  to  conduct  his  suit.^^ 

OoBtentflof       '^^^  petition  must  state  the  nature  of  the  suit  brought,  or 

petidoD.      intended  to  be  brought ;  and  that  the  applicant  is  not  worth 

twenty  dollars,  excepting  the  wearing  apparel  and  furniture 

necessary  for  himself  and  his  family,  and  excepting  the  subject 

matter  of  the  action,  when  not  in  possession  thereof;  and  must 

be  verified  by  his  own  affidavit  and  supported  by  a  certificate 

of  a  counsellor  of  the  court,  that  he  has  examined  the  claim, 

and  is  of  opinion  that  such  person  has  a  good  cause  of  action.^ 

Wbenand        The  court  to  which  such  petition  is  presented,  if  satisfied  of 

admitted,     the  facts  alleged,  and  that  the  applicant  has  a  meritorious 

cause  of  action,  will,  by  rule,  admit  him  to  prosecute  as  a  poor 

person,  and  will  assign  to  him  counsel,  attornies,  and  all 


'^  2  Saund.  838.  n.  4.  935.    18       »  R.  St.  P.  3.  Gh.  8.  T.  L  a.  L 
^ohns.  Rep.  134.  Vol.  2.  p.  444. 

*•  18  Johns.  Rep.  134.  «•  lb.  0.  2.  p.  445. 
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Other  officers  requisite  for  prosecuting  his  suit,  whose  duty  it 
is  to  act  therein  without  fee  or  reward.^^ 

Eveiy  person  so  admitted,  may  prosecute  his  suit  without  ^^^^ 
paymg  any  fees  to  any  officers  or  ministers  of  justice ;  and  '^^°' 
will  not  be  prevented  from  prosecuting  the  same,  by  reason 
of  his  being  liable  for  the  costs  of  any  former  suit  brought  by 
him  against  the  same  defendant ;  and  if  he  be  nonsuited,  or  a 
verdict  of  judgment  be  given  against  him,  he  will  not  be  liable 
for  any  costs  in  such  suit.^ 

If  the  person,  so  prosecuting,  be  guilty  of  any  improper  when  itmay 

bo  uumllcd. 

conduct  in  the  prosecution  of  his  suit,  or  of  any  wilful  or  un- 
necessary delay,  the  court  may,  in  its  discretion,  annul  the 
order  admitting  him  to  prosecute 'as  a  poor' person,  upon  which 
he  will  be  deprived  of  all  the  privileges  conferred  by  such 

order.^ 


SECTION  in. 


OF  ACTIONS  FOBPENALTUBS  AND  FORFSITtTKES. 

When  a  pecuniary  penalty,  or  forfeiture,  is  specially  granted  wbat  ac- 
hy  law  to  any  person  injured  or  aggrieved  by  any  act  or  omis-  J«>u«iit. 
^OD  of  another,  the  same  may  be  ^ued  for  and  recovjered  in 
an  action  of  debt,  or  in  an  action  of  assumpsit ;  and  if  it  be  a 
forfeitare  of  any  properQf ,  it  may  be  sued  for  and  recovered  in 
30  action  of  trover,  or  other  appropriate  action.^ 


"  lb.  8. 3.  ^  R.  St.  P.  8,  Ch.  8.  T.  6.  s.  1. 

•^  lb. «.  4.  Vol.  2.  p.  480. 

=°  lb.  8.  5. 
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?ui»d?"^       Every  such  action,  it  is  provided,  "  shaU  be  prosecuted  and 
conducted  in  the  same  manner  as  other  personal  actions  in  all 
respects,  except  as  herein  otherwise  provided;  and  shall  be 
subject  to  all  the  provisions  of  law  concerning  amendments  of 
the  process,  pleadings,  and  records  therein,  and  concerning  die 
abatement  of  such  suits  by  death  or  otherwise,  and  all  other 
provisions  concerning  personal  actions  not  inconsistent  with 
this  title."" 
i^^^      It  is  likewise  provided  by  statute,  that  **  actions  brought  by 
■"^         the  attorney  general,  or  by  the  district  attorney  of  any  county, 
or  by  any  public  officer  for  the  recovery  of  any  penalty  or 
forfeiture,  shall  also  be  conducted  and  prosecuted  in  the  same 
manner  as  personal  actions ;  and  shall  be  subject  to  all  the  pro- 
visions of  law  concerning  personal  actions  not  repugnant  to 
the  provisions  of  this  title.     And  whenever  any  penalty  or  for- 
feiture shall  be  recovered,  which  is  not  specially  granted  by 
law  to  the  party  aggrieved  ;  or  t(^  any  officer ;  or  to,  or  for 
the  iise  of,  any  county,  town,  or  other  body  politic ;  or  for  the 
use  of  the  poor  of  any  place;  or  to  any  person* who  will  pro- 
secute; or  which  shall  not  be  otherwise  specially  appropriated; 
the  same  shall  be  paid  into  the  treasury  of  the  state,  for  the 
use  of  the  people  thereof."** 

Penaidea  in-  Whevauy  penalty  or  forfeiture  is  imposed  by  law,  for  any 
riven.  offence  committed  on  any  river,  lake,  or  other  stream  of  water, 
and  such  river,  lake,  or  stream  is  situated  in  two  or  more 
counties,  an  action  for  the  recovery  of  such  penalty  or  for- 
feiture, may  be  brought  by  the  proper  officer,  in  any  county 
bordering  on  such  river,  lake,  or  stream,  and  opposite  to  the 
place  where  such  offence  was  committed ;  and  a  recovery  in 
such  action  will  be  a  bar  to  any  other  suit,  by  any  other  public 
officer,  for  the  same  offence.^ 


"•  lb.  B.  2.  ^  lb.  6.  4. 

^  lb.  B.  3.  p.  480. 


ACTIONS  FOR  PENALTIES  AND  FORFEITURES.  223 

In  relation  to  suitfi  by  common  informers,  the  revised  sta- 
tutes contain  the  following  provisions : 
'^Wiiere  any  penalty  or  forfeiture  is  riven  by  law  to  any  snitiby 

.  ,    cominoii  in" 

penoo  who  will  sue  for  the  same,  such  suit  shall  be  brought  m  fonnen. 
the  oaine  of  the  person  commencing  the  samCi  who  may  ap- 
pear by  attorney;  and  it  shall  be  conducted  and  prosecuted  in 
all  respects  in  the  same  manner  as  personal  actions ;  and  shall 
be  subject  to  the  provisions  of  law  concerning  personal 
actions."^ 

"No  such  suit  shall  be  deemed  to  be  commenced,  until  pro- 
cess shall  be  actually  delivered  to  an  officer  to  be  executed  ; 
whieh  process  shaU  not  be  redelivered  to  the  plaintiff  in  any 
case,  but  shall  be  returned  to  the  court  from  which  the  same 
issaed ;  and  no  such  action  shall  be  compromised  or  com- 
pouaded,  without  the  leave  of  the  court  in  which  it  shall  be 
pending."^ 

Of  the  following  provisions  from  the  same  title,  some  have 
already  been  noticed  in  connection  with  the  subjects  to  which 
they  immediately  relate ;  but  it  has  been  thought  convenient 
to  embrace  them  aU  here,  under  the  same  head. 

"Upon  every  process  issued,  for  the  purpose  of  compelling  Endont- 
tile  appearance  of  the  defendant  to  any  action  for  the  recovery  ceH. 
of  any  penalty  or  forfeiture,  shall  be  endorsed  a  general  refe- 
rence to  the  statute  by  which  such  action  is  g^ven,  in  the  fol- 
lowiDg  form:  'According  to  the  provisions  of  the  statute,  re- 
gelating the  rate  of  interest  on  money,'  or  '  according  to  the 
provisions  of  the  statute  concerning  sherifiisy'  as  the  case  may 
Rqoire,  or  in  some  other  general  terms^  referring  to  such  sta- 
tate."» 

*'  Every  action  for  a  penalty  or  forfeiture,  shall  be  brought  J^Jc.^^ 
in  the  county  where  the  act  is  done,  upon  which  such  penal^ 


lb.  B.  5.  ^^  lb.  8. 7. 

Ib.B.6. 
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or  forfeiture  attached ;  and,  if  brought  in  the  supreme  court, 
the  venue  in  such  action  shall  be  laid  in  such  county."^ 

^*  Where  such  penalty  or  forfeiture  attaches  in  consequence 
of  the  omission  of  any  public  officer  to  perform  any  duty  inci- 
dent to  his  office,  the  action  shall  be  brought  for  the  recovery 
thereof,  and  the  venue  shall  be  laid,  in  the  county  of  which 
such  person  was  an  officer."^ 


InacBump- 
sit 


Declaring  in      "In  actious  of  debt  brought  to  recover  any  penalty  or  for- 

debt*  ^ 

feiture  given  by  any  statute,  it  shall  be  sufficient,  without  set- 
ting forth  the  special  matter,  to  allege  in  the  declaration,  that 
the  defendant  is  indebted  in  the  amount  of  such  penalty  or 
forfeiture,  to  the  officer,  person,  or  body,  for  whose  use  the 
same  is  given ;  whereby  an  action  accrued  according  to  the 
provisions  of  such  statute,  naming  the  subject  matter  thereof, 
in  the  following  form:  'according  to  the  provisions  of  the  sta- 
tute concerning  sheriffs,'  naming  the  section,  title,  and  chap- 
ter, of  such  statute,  as  the  case  may  require,  or  in  some  other 
similar  terms,  referring  to  such  statute."^ 

Whenever  an  action  of  assumpsit  shaU  be  brou^t  for  the 
recovery  of  any  penalty  given  by  any  statute,  it  shall  be  suffi* 
cient,  without  setting  forth  the  special  matter,  to  aUege  in  the 
declaration,  that  the  defendant,  being  indebted  in  the  amount 
of  such  penalty,  according  to  the  provisions  of  such  statnte, 
referring  to  the  same,  as  prescribed  in  the  last  section,  under- 
took and  promised  to  pay  the  same."^ 

'^  If  an  action  of  trover  be  brought  to  recover  any  goods  or 
other  thing,  forfeited  by  the  provisions  of  any  statute,  the  de- 
claration may  allege  tliat  such  goods,  or  other  things,  were 
forfeited  according  to  the  provisions  of  such  statute,  referring 
to  the  same,  as  prescribed  in  the  foregoing  sections;  and  that 
Urn  defendant  converted  the  same  to  his  own  use,  without  set- 
ting forth  the  special  matter."^ 


In  trover. 


^  lb.  B.  8.  p.  482. 
»  lb.  8.  9. 
=°  lb.  s.  10. 


^  lb.  B.  II. 
^  lb.  B.  12. 
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"To  every  declaration  for  a  penalty  or  forfeiture,  the  defend-  ^fjjj!^ 
ant  may  plead  the  general  issue;  that  he  owes  nothing;  orj^mioier 
that  he  did  not  undertake  and  promise,  as  alleged  in  such  de- 
claration ;  or  that  he  b  not  guilty  of  the  premises  charged, 
as  the  case  may  require ;  and  may  give  in  evidence,  under 
SQcb  plea,  any  special  matter,  which,  if  pleaded,  would  be  a 
bar  to  such  action,  or  discharge  the  defendant  therefrom,  in 
the  same  manner,  and  with  the  like  effect,  as  if  the  same  had 
been  pleaded  specially."^ 

"In  any  suit  for  a  penalty  or  forfeiture,  brought  by  any  A«iriieatioa 
person  other  than  the  party  aggrieved,  or  other  than  any 
public  officer,  if  a  former  recovery,  or  acquittal,  or  other  bar  to 
ncfa  action  be  pleaded,  the  plaintiff  may  reply,  that  such  reco- 
ytij,  acquittal,  or  bar,  was  had  by  covin  and  fraud ;  and  if 
nch  replication  be  confessed  or  established,  the  plaintiff  shall 
recover  in  sucrh  action,  notwithstanding  such  plea."" 


"Where  any  act  is  prohibited  by  law,  under  a  penalty  not Wbera . 
exceeding  any  given  sum  specified  in  such  law,  an  action  may  ipaditoa. 
be  brought  for  such  specified  sum;  and  the  jury,  or  justice, 
before  whom  the  trial  shall  be  had,  shall  award  such  sum  so 
fedfied,  to  the  plaintiff,  or  such  part  thereof  as  shall  be 
deemed  oroDortioned  to  the  offence."^ 


not 


•Jtei 


*  lb.  8. 18.  39  i^^  g,  i^^  p,  439^ 

"  lb.  f.  14. 
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CHAPTER  I. 


OF  JUDGMENTS. 


The  proceedings  in  the  action  having  by  some  of  the  Jodcnent, 
modes  of  which  we  have  been  treating,  been  brought  to  the 
proper  period,  one  of  die  parties,  or  possibly  both,  is  entitied 
to  judgment ;  wfaick  is  the  sentence  of  the  law  pronounced 
open  the  matters  contained  in  the  record.  The  extensive  va-  sabjeet 
rie^  of  those  matters  calling  in  every  case  for  the  pronuncia- 
tion of  an  appropriate  and  suitable  judgment,  and  the  serious 
consequences  of  a  wrong  judgment,  render  the  subject  of 
judgments  a  highly  important  one,  and  require  a  fa- 
nnfiar  acquaintance  with  their  different  kinds^  and  the  modes 
of  entering  diem.  And  as  in  judgment  records,  form  is  more 
nuportant  dian  in  any  other  part  of  the  proceedings,  we  shall 
depart  from  die  plan  we  have  hitherto  observed,  and  in  treating 
of  the  different  varieties  of  judgments,  give  the  form  also  in 
wUdi  they  are  to  be  entered. 

In  treating  of  tMs  subject  we  shall  consider,  1.  The  nature 
viA  diflferent  kinds  of  judgments,  and  their  qualities  and  inci- 
dents. 2.  Judgment  records.  3.  Entering  and  docketing 
jodgoMiiis,  and  their  priority  and  lien.  4.  Amending  and 
setting  off  judgflMnts;  the  satisfaction  and  cancelling  of 
judgments;  and  audita  querela. 
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SECTION  I. 


Kiiidkor 


OF  THE  NATURE  AND  DIFFERENT  KINDS  OF  JI7DGXRNT8y  AND  OF 

THEIR  QUAUTIBS  AND  INCIDENTS. 

The  most  general  division  of  judgmentSy  is  ioto  interloca- 
ju^pqeok  tory  and  final.  As  we  have  ahready  had  occasion  to  treat  of 
the  differentkindsof  interlocutory  judgments,  final  judgments 
will  alone  be  considered  in  this  place ;  the  former  being  no- 
ticed only  so  far  as  is  necessary  to  show  the  difference  between 
them  and  the  latter. 

lacerioento-      Interlocutory  judgments  are  such  as  are  given  in  the  mid- 
^^      die  of  a  cause  upon  some  plea,  proceeding,  or  default,  which  is 
only  intermediate,  and  does  not  finally  determine  or  comjdete 
the  suit    Of  this  nature  are  all  judgments  for  the  plaintiff 
upon  pleas  in  abatement  of  the  action ;  in  which  it  is  considered 
of  iwponi.  by  the  court  that  the  defendant  do  answer  over,  reqKmdeat 
^H^^^^l^  ouster.     The  judgment  also  in  account,  that  the  defendant 
^^'  account,  quod  computet,  is  interlocutory*    But  the  interloca- 

tory  judgments  most  usually  spoken  of^  are  those  incomplete 
judgments,  whereby  the  right  of  the  plaintiff  is  established, 
but  the  amount  of  damage  sustained  by  him  is  not  ascertained ; 
which  is  a  matter  that  cannot  be  done  without  the  interven- 
tion of  a  jury,  or  of  the  clerk  of  the  court.*     This  can  only 
happen  where  the  plaintiff  recovers ;  for  when  judgment  is 
given  for  the  defendant,  it  is  always  complete  as  well  as  final : 
and  it  happens  either  where  the  defendant  suffers  judgment  to 
by  dsAoit,    go  against  him  by  default,  or  nihil  dicit ;  as  if  he  puts  in  no 
tf  emtm-    P^  ^^  ^  plaintiff's  declaration ;  or  by  confession,  or  cogno- 
*^         vit  actionem,  where  the  defendant  acknowledges  the  plaintiff's 
demand  to  be  just,  without  acknowledging  the  specific  amount 

^  aee  2  R.  St.  856.  s.  1.  et  seq.  lb.  356.  s.  11. 
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due,  or  as  mach  as  the  plaintiff  claims :  or  by  oon  sum  infor-  "^^,f** 
BMtus  where  the  defendant's  attorney  declares  that  he  has  no  in-  non^iJi 
stmctions  to  say  any  thing  in  answer  to  the  plaintiff,  or  in  de-  *^«"»««« 
fence  of  his  client ;  or  lastly,  when  a  demurrer,  or  issue  of  nul  «a*«tt"w^ 
tie!  record,  b  determmed  in  favour  of  the  plaintiff:  if  these, 
or  any  of  them  happen  in  actions  where  the  specific  thing  sued 
ibr  is  recovered,  as  in  actions  of  debt  for  a  sum  certain,  the 
judgment  is  absolutely  complete  :  but  where  damages  are  to 
be  recovoed,  a  jury  must  be  called  in  to  assess  them,  or  as  the 
case  may  be,  the  assessment'may  be  made  by  the  clerk.^ 

Final  judgments  are  such  as  at  once  put  an  end  to  the  action,  Fiaai  jfidr 
by  declaring  that  the  plaindff  ha;  either  entitled  himself,  or  has 
not,  or  has  only  partly  entided  himself  to  recover  the  remedy 
be  soes  for ;  and  in  cases  where  he  has  not  entitled  himself  to 
recover,  by  declaring  in  addition,  that  the  defendant  recover 
bis  costs,  and  sometimes  also  the  debt  or  damages  which  he 
bas  pleaded  by  way  of  set-off. 

The  first  distinction  which  we  shall  notice  between  the  dif-  Kin^ 
feient  kinds  of  final  judgment,  is  one  which  is  merely  techni- 
cal, and  as  respects  the  record,  or  validity  of  the  judgment,  of 
no  importance ;  but  is  often  to  be  met  with  in  the  books,  and 
Bay  still  be  seen  in  the  common  practice  of  making  up  records ; 
^h  merely  this :  in  all  actions,  vi  etarmis,  or  where  the  de-  capiAta^ 
iisndant,  in  his  pleading,  had  falsely  denied  his  own  deed,  the 
judgment  andentiy  directed,  that  the  defendant  be  taken  up  till 
be  paid  a  fine,  capiatnr  pro  fine,  and  was  firom  thb  circumstance 
called  a  capiatur ;  in  all  other  cases  the  defendant  was  ad- 
j<>dged  to  be  amerced,  sit  in  misericordia,  and  the  judgment  was  mmiitsft^ 
<^3dleda  misericordia.    The  judgment  forthedefendantwas  alsQ 
^oBKtimes  a  capiatur,  and  sometimes  a  misericordia.    The  ca- 
piatnrandnusericordiaarenowonlymattersof  form,and  maybe 
oimtted,  or  entered  improperly,  without  affecting  the  judgment.' 

All  judgments  are  comprehended  within  the  following  four  ^^^^^ 
general  descriptions :  1.  Where  the  facts  are  confessed  by  the  J^^SBwitt- 


^3B.Com.aBe.  U  Arch.  Fract.  %6. 
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if^Trvi^AHi)  parties,  and  the  law  determined  by  the  couit;  as  ia  com  of 
judgment  upon  demurrer :  2»  Where  the  law  is  admilledfajF  Ae 
parties,  and  the  facts  are  disputed ;  as  in  case  of  jtidgnettioii 
a  verdict,  or  the  issue  of  nul  tie}  record  ;  judg^mentSB  of  ekto 
of  which  descriptions  may  be  for  the  plaintiff  or  defimdsnt : 
3.  For  the  plaintiff,  where  both  the  facts  and  the  hw  arisiDg 
thereon  are  admitted  by  the  defendant ;  which  is  the  ease  is 
judgments  by  confession,  uon  sum  informatas,  and  nilnl  dicitt 
or,  4.  For  the  defendant,  where  the  plaintiff  (or  some  reasoa 
abandons  or  withdraws  his  prosecution ;  as  in  judgments  of  uon*' 
pros,  discontinuance,  nolle  prosequi,  cassetur  processus,  casse- 
tur billa  vel  breve,  retraxit,  nonsuit,  and  as  in  case  of  nonsuit 


Natnnof        In  assumpsit,  covenant,  trespass,  and  trespass  on  the  cafeer 

tbereeo 


to  duSnnu^  the  judgment  for  the  plaintiff  is,  that  he  recover  his  damages 


and  costs  against  the  defendaot.  In  debt,  die  judgment  iiy 
that  he  recover  his  debt,  together  with  his  damages  andcoiO** 
The  judgment  for  the  defendant  in  these  actions  i»  for  Ms 
costs,  where  he  b  entitled  to  recover  them,  and  viiim€  h«  is 
entitled  to  recover  a  set-off,  for  that  also.  We  h«re  alMdy 
sufficiently  considered  in  ^at  cases  either  par^  is  cfttMfd  ti> 
a  judgment  for  costs.^ 
Tobe  indoi-  The  revised  statutes  provide,  that  *'  in  all- judgments  or  de- 
crees rendered  by  any  court  of  justice,  fcr  any  ddbt,  damage 
or  costs,  and  in  all  executions  issued  thereiMf,  the  amounts  sbdt 
be  computed,  as  near  as  may  be,  hi  doUa»  and  cents,  iqect^ 
ing  lesser  fractions ;  and  no  judgment^  or  other  proeeediofy 
shall  be  considered  erroneous  for  svch  omissions."* 

Diitinct  There  are  instances  in  which  there  may  be  diatiflat  judg* 

OB  onen!    mcuts  ou  thesamc  record.    If  the  conrt  seetwo  separalrcaaao 

ctM«,        of  action  on  die  same  recmfd,  on  one  of  wlneh  the  piaidtlff  soc- 

ceeds,  and  the  other  is  found  for  the  defendant,  lHay  avrbomid 


«  2  Tidd.  Pract.  963.  MR.  St.  612.  s.  2L 

*  Ante,  670.  W7. 
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to  give  dislinct  judgments.''  And  in  many  cases  where  several  ^''^^J"" 
persons  are  made  defendants,  and  one  or  more  of  them  obtains  »*«»*'^g- 
a  verdict,  or  a  plea  in  abatement  or  demarrer  is  determined  in 
their  favoar,  or  the  plaintiff  discontinues  as  to  them,  but  suc- 
ceeds as  to  the  other  drfendants,  there  must  be  distinct  judg- 
ments on  the  record.^ 

There  may  be  also  distinct  judgments  on  the  same  record  ^J^**^. 
where  die  plaintiff  recovers  judgment,  but  to  so  smaU  an  amount  ^H^ISm 
that  the  defendant  is  entided  to  recover  costs.*  And  in  this  tiSr'^ 
instance  the  court  have  lately  prescribed  the  form  in  which  the 
record  is  to  be  made  up.  The  court  observed,  that  *'  in  Eng- 
land, where  a  plaintiff  recovers  a  sum  not  carrying  costs,  and 
the  defendant  in  consequence  b  entitied  to  costs,  the  practice 
it)  to  move  the  court  for  leave  to  enter  a  suggestion  to  that 
effect  upon  the  record,  to  have  the  costs  taxed  and  marked 
upon  the  poslea  and  issue  roll.  Here,  where  it  appears  upon 
the  face  of  the  poetea  that  the  defendant  is  entided  to  costs,  it 
BDOt  necessary  to  make  such  motion.  By  our  statate,  in  a 
case  like  this,  if  the  plaintiff  does  not  recover  above  the  sum  of 
fifty  dollars  besides  costs,  he  does  not  recover  costs,  but  pays 
costs  to  the  defendant ;  and  it  is  provided,  that  *the  defend* 
ant  shall  have  judgment  and  execution  for  the  same  in  like 
manner  as  if  a  verdict  had  been  given  for  him.'^®  From  the 
phraseology  of  the  «ct,  it  would  seem  that  a  defendant  was  an* 
thorised  to  make  up  a  reccnrd  of  ju4gment  (or  his  costs;  but 
tUs  cannot  1^  the  true  construction,  for  the  pkdatiff  has  aa 
unqaestioosdile  right  to  make  up  the  record  for  the  amount  of 
his  recovery,  and  should  he  do  so,  and  the  defendant  also  make 
op  a  record,  there  would  be  two  records  of  judgment  in  one 
cause,  wfakli  is  not  in  harmony  with  die  orderly  conduct  of 
1^1  proeeedmgs.    Whatev^  may  have  been  the  practice 


"^  3Tenn.  Rep.  666.    2Caine8'        '  And  as  to  costs  in  such  caseSt 

Hep.  218.    Aa  to  distinct  judg-  see  2  R.  St.  616.6. 18, 19, 20.  and 

meats  for  coats  in  these  cases,  see  see  8  T.  R.  606. 
2  R.  St.  617.  s.  26,  27,  28.  19       *  2  R.  St  615.  s.  16. 

Johns.  Rep.  266.  ^M  R.  L.  344. 
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«uAunu  heretofore^  the  correct  course  is  for  the  plaintiff  to  make  up  the 
iRciram.  record  of  judgment,  the  defendant  to  procure  his  costs  to  be 
taxed,  and  to  require  the  plaintiff  to  insert  them  in  the  record; 
or,  if  the  record  be  already  made  up  and  filed,  to  enter  a  sug- 
gestion on  it,  stating  the  taxation  of  the  costs  and  the  amount 
thereof.  No  inconvenience  can  result  from  this  practice ;  for 
if  the  plaintiff  should  neglect  to  make  up  ana  file  the  record, 
the  court  would  give  leave  to  the  defendant  to  do  it,  as  in  cases 
where  he  wishes  to,  bring  error,  and  the  plaintiff  neglects  to 
file  the  record."" 


intereit  on  Although  a  judgment  bears  interest,  which  may  be  recovered 
in  an  action  on  the  judgment,  yet  at  common  law,  a  party  was 
entitled  to  obtain  satisfaction  of  it  by  execution,  only  accord- 
ing to  its  terms,  and  could  therefore  levy  no  more  than  the 
amount  recovered,  without  interest.^^  But  it  is  provided  by 
statute,  that  "  whenever  a  judgment  shall  be  rendered  upon 
any  contract,  or  upon  any  prior  judgment,  and  execution  shall 
be  issued  thereon,  it  shall  be  lawful  to  direct,  upon  such  exe- 
cution, the  collection  of  interest  upon  the  amount  recovered, 
from  the  time  of  recovering  the  same,  until  such  amount  be 
paid."" 

Ezeemion  of     It  is  a  quality  common  to  most  judgments,  that  they  may  be 
executed,  until  complete  satisfaction  is  obtained,  upon  the  pro- 
perty both  real  and  personal,  or  upon  the  bodies  of  the  defend- 
■Bd  ezun-    auts  against  whom  they  are  recovered.     The  wrong,  or  con- 
original       tract,  if  uot  a  Contract  of  record,  upon  which  the  judgment 

cauM  of  ic*  . 

tioB.  was  recovered,  becomes  merged  in  the  judgment,  and  the  ori- 

ginal cause  of  action  is  extinguished.  But  in  some  cases,  by 
the  terms  of  the  judgment  itself,  and  in  others  by  the  provisions 
of  law,  it  can  receive  only  a  partial  or  peculiar  execution,  and 
not  the  ordinary  execution  of  which  we  have  spoken.    And  for 


"  3  Wend.  Rep.  d09.  ^'  2  R.  St.  964.  e.  9. 

<'  6  Jokoi.  Rep.  284. 
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some  paiticalar  purposes  the  judgment  is  not  a  total  extinguish-  qvautiis 
meat  of  the  original  contract.'^  mcmmwn. 

The  jadgment  is  generally  without  any  qualification,  and  is  l^^^'^ 
then  entided  to  a  perfect  execution,  except  in  certain  cases 
speciiUy  provided  for,''^    But  whenever  it  appears  from  the  impeif«et 
record  diat  the  judgment  ought  not  to  be  executed  against  the  and  qoaiified 
goods  or  against  the  person  of  the  party  against  whom  it  i^*^'^^^'"^^' 
recovered,  it  should  be  qualified  accordingly,  and  express  the 
kiod  of  execution  which  may  be  issued.     This  may  occur  in  agmiiiiAexe- 
toe  case  of  executors  and  aclministrators,'  against  whom  the 
jadgmeDt  may  be,  if  they  are  defendants,  either  that  the  dfr> 
mages  alone,  or  the  damages  and  costs,  be  levied  or  collected,  de 
boois  testatoris,  or  of  the  assets  of  the  deceased,  and  not  at  all 
of  the  defendant's  goods  ;^'  or  that  the  damages  be  levied,  de 
bonis  testatoris,  and  the  costs,  de  bonis  propriis;"  or,  if  they 
are  plaintiffsy  the  judgment  may  be  without  costs,^'  or  with 
costs,  to  be  levied  against  them,  as  it  would  seem,  in  the  same 
osooer  as  against  ordinary  plaintiffs.^^ 

Formeriy,  if  executors  or  administrators  pleaded  a  ialse  plea, 
the  damages  as  well  as  costs  of  a  judgment  against  them  were 
to  be  levied  of  their  own  property,  if  they  could  not  be  obtain- 
ed from  the  assets  in  their  hands ;  but  the  revised  statutes  de- 
dare,tbat  **  no  executor  or  administrator  shall  be  made  personally 
Gable  for  any  debt,  damages,  or  costs,  by  reason  of  his  having 
pleaded  any  fake  plea:"^  so  that  now  executors  and  adminis- 
^tors  are  never  personally  liable  for  the  debt  or  damages, 
3Qd  only  in  very  particular  cases  for  costs. 

And  where  the  defendant  has  pleaded  his  discharge  under  or  imoiv. 
ao  insolvent  law,  so  that  the  plaintifi'  is  not  entitled  to  have  ^ 
Qecntion  against  his  person,  the  judgment  must  be  qualified 
accordingly. 


"  1  Cow.   Rep.  316.    8  Cow.  '•  lb.  615.  s.  17. 

Hep.  147.  19  Johns.  Rep.  158.  '•  lb.  and  868.  b.  2,  8.  and  see  5 

^'  2  R.  St.  968.  8. 1, 2.  Cowen.  Rep.  14.  267.    4  ib.  87. 

'^  2  R.  St.  618.  8. 87.    Ib.  88.  s.  548.  551.   4  Johns.  Rep.  190.  16 

32,    lb.  116.  8. 19—22.  ib.  148.  8  ib.  24J). 

'^2R.St.  90.8.  41.  »  2  R.  St.  448.  H.  10. 
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QtJAums      Re«pectiiig  ezecittors  and  admiaiitraton,  it  is  provided) 
McuwitM.  that  ^<in  actions  against  several  executors  or  admuustratorS) 
£!d^i^u-   ^^  ^^1  *U  ^  considered  as  one  person^  representing  tbeir 
ezMoSn^  testator  or  intestate ;  and  such  of  them  as  shall  be  first  served 
noctppett.   with  processy  or  as  shall  first  appear  in  the  action,  shall  an- 
swer the  plaintiff*     Judgment  sl^all  be  rendered,  and  in  the 
cases  where  execution  may  be  issued  against  th^  property  of 
the  testator  (mt  intestate,  it  shall  be  awarded  against  such  as 
shall  have  appeared,  and  the  others  named  in  the  first  pro- 
cess, in  the  same  manner  as  if  they  had  all  appeared.*'^  *^  But," 
it  is  declared,  '<no  judgment  rendered  in  suck  action,  by  de- 
fault or  otherwise,  shall  be  deemed  evidence  of  any  adnussion 
of  asset,  in  the  hands  of  any  executor  or  admimstrator,  who 
was  not  served  with  pruoess  in  such  actiop,  or  who  did  not 
actually  appear  therein."" 
uraiftoto'      '^^  recovery  of  judgment  against  executors  und  adnunis- 
^^xe-  trators  does  not  now  entitle  the  party,  in  whose  favour  it  b 
cutora,  kc,   fgg j^re  j^^  to  execution  of  course ;  but  the  revised  statutes  pro- 
sttttutoiy     vide,  tliat  ^*  no  execution  shall  issue  upon  a  judgment  agsdnst 
an  executor  or  administrator,  until  an  account  of  Ins  admims* 
iration  shall  have  been  rendered  and  settled,  or  unless  on  an 
order  of  the  surrogate  who  appointed  him.     And  if  an  ac- 
count has  been  rendered  to  the  surrogate  by  such  executor  or 
administrator,  execution  shall  issue  only  for  the  sum  that  shall 
have  appeared,  on  the  settlement  of  such  account,  to  have  been 
a  just  proportion  of  the  assets  applicable  to  the  judgment.^'^ 
It  is  further  provided,  that  "  where  a  creditor  shall  have 
obtained  a  judgment  against  any  executor  or  administrator, 
after  a  trial  at  law  upon  the  merits,  he  may  at  any  time  there* 
after  apply  to  the  surrogate  having  jurisdicdon,  finr  an  order 
against  such  executor  or  administrator,  to  show  cause  why  an 
execution  on  such  judgment  should  not  be  issued."^ 

^'  The  surrogate  to  whom  such  application  may  be  made, 
shall  issue  a  citation,  requiring  the  executor  or  admimstrator 


«  2  R.  St.  448.  B.  5.  *»  2  B.  St.  88.  s.  38. 

-'  lb. «.  6.  at  2  R.  St.  lie.  9.  la 
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complained  oi\  at  a  certain  time  and  place  therein  to  be  named,  QVALtms 
to  appearand  account  before  bim;  and  if,  upon  such  account*  »cimT0. 
log,  it  shall  appear  that  diere  are  assets  in  the  hands  of  such 
eiecator  or  administrator,  properly  applicable,  under  the  pro^ 
visioiis  of  this  chapter,  to  the  payment  in  whole  or  in  part,  of 
tbe  judgment  so  obtained,  the  surrogate  shall  make  an  order, 
that  execution  be  issued  for  the  amount  so  applicable*"^ 

*' Every  such  order  shall  be  conclusive  evidence  that  th^re 
are  snficient  assets  in  the  hands  of  such  executor  or  adminis- 
trator, to  satisfy  the  amount  for  which  the  execution  is  directed 
to  be  levied ;  and  no  appeal  shall  be  made  from  any  such 
Older,  unless  the  person  making  tte  same,  shall  execute  to  the 
plaintiff  in  such  execution,  a  bond,  with  sufficient  sureties,  to 
be  approved  of  by  the' surrogate,  conditioned  for  the  payment 
oftbe  full  amount  so  directed  to  be  levied,  with  interest  thereon, 
ud  the  coats  of  defending  the  appeal,  in  case  the  order  ap* 
pealed  from  shall  be  affirmed.^ 

^^V  the  whole  sum  for  which  a  judgment  may  have  been 
obtaiaed,  shall  not  be  collected  on  the  execution  so  directed 
to  be  issued,  and  assets  shall  thereafter  come  into  the  hands  of 
mch  executor  or  administrator,  the  surrogate  shall  make  a  fur- 
ther order  for  issuing  execution,  upon  the  application  of  the 
creditor,  bia  personal  representatives  or  assignees,  and  afaall 
proceed  in  the  same  manner,  from  time  to  time,  whenever 
usets  shall  come  to  the  hands  of  the  executor  or  administra- 
tor, until  such  judgment  be  satisfied."'' 

And  that  *<  execution  shall  not  issue  against  the  body,  nor 
^nst  the  proper  gooda  and  chattels,  lands  and  tenements, 
of  any  executor,  administrator,  heir,  devisee,  or  legatee,  un- 
less m  those  cases  specially  provided  by  law."^' 

We  have  had  occasion  to  notice  in  what  manner  actions  Jadxmenfai 

.        agauiiteoan* 

ve  to  be  brought  and  conducted,  by  or  against  counties,  ^  towns, 
to«ms,  and  their  officers,  and  other  officers  of  a  similar  descrip- 


®  lb.  8. 20.  5"  lb.  117  8. 22. 

"^  lb.  8. 21.  38  2  R.  St.  368.  s.  3. 
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QUALiTiBt  tion.^    The  revised  statates  contain  the  following  proviaons 
iMcipgiiTt.  respecting  judgments  recovered  against  them : 
Statutory         <<  If  judgment  be  rendered  for  any  debt,  damages,  or  costs, 
against  the  board  of  supervisors  of  a  county,  against  tbe 
county  superintendents  of  the  poor  of  any  county,  against  any 
town,  or  the  supervisor  thereof,  or  the  overseers  of  the  poor 
thereof,  on  account  of  the  liability  of  such  county  or  town ; 
and  such  judgment  be  not  suspended  by  writ  of  error  or  oth- 
erwise, or  be  not  paid  and  satisfied  before  the  next  annnal 
meeting  of  the  board  of  supervisors  of  the  county,  a  certified 
copy  of  the  docket  of  such  judgment,  or  the  record  thereof,  if 
required  by  such  board,  shall  be  laid  before  the  board  of  so- 
pervisors  of  the  county,  at  some  annual  meeting  thereof."^ 

*'  The  board  of  supervisors  shall  add  the  amount  of  such 
judgment,  together  with  interest  thereon  from  the  time  of  re-  • 
covery,  to  the  first  Monday  in  February  then  next ;  and  also 
the  expenses  of  the  certified  copy  of  the  docket,  or  record  of 
judgment  mentioned  in  the  preceding  section,  to  the  tax  to  be 
laid  upon  the  coun^  or  town  against  which,  or  against  the  offi- 
cers of  which,  such  recovery  shall  have  been  had;  which  sums 
shall  be  as^ssed,  levied,  and  collected,  as  other  contingent 
charges  of  such  town  or  county,  and  shall  be  paid  by  the 
county  treasurer,  to  the  person  recovering  such  judgment."'^ 
'*But  if  the  treasurer  of  the  county,  against  which,  or  against 
whose  officers,  such  judgment  shall  be  had,  have  sufficient 
monies  in  his  hands  belonging  to  such  county,  not  otherwise 
specifically  appropriated,  he  shall  be  bound  to  pay  the  amount 
of  such  judgment,  upon  the  production  of  a  certified  copy  of 
the  docket  thereof,  or  of  the  record,  if  required ;  and  if  be 
shall  fail  to  do  so  on  demand,  he  shall  be  personally  liable  for 
the  amount  of  such  judgment,  with  the  interest,  to  be  recovered 
in  an  action  by  the  party  in  whose  favour  such  judgment  was 
rendered,  or  his  representatives."^ 


»  Ante  Vol.  1.  p.  97,  98. 109.  »  lb.  475.  s.  108. 

^^  2  R.  St.  474.  8. 102.  »  lb.  s.  104. 
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"If  the  supervisor  of  a  town,  or  the  overseers  of  the  poor  of  •''^j;™' 
a  town,  agamst  whom  any  judgment  shall  have  been  rendered,  °'*^°'*'*' 
which  shall  not  be  suspended  by  writ  of  error  or  otherwise, 
have  sufficient  monies  in  their  hands  belonging  to  their  town, 
not  specially  appropriated,  they  shall  in  like  manner  pay  the 
aiDotiDt  of  such  judgment,  and  the  interest  thereon,  upon  the 
like  evidence ;  and  for  a  failure  so  to  do,  they  shall  in  like  man- 
ner be  responsible  personally  to  the  party  in  whose  favoul'such 
jodgment  was  obtained."" 

"  If  the  recovery  be  had  agsunst  a  town  in  its  own  name,  the 
supervisor  thereof,  shall,  in  like  manner,  and  upon  the  like 
evidence,  pay  the  amount  thereof,  with  interest,  out  of  any 
monies  m  his  hands,  belonging  to  such  town,  not:  specially 
^propriated  ;  and  for  a  failure  to  do  ,so,  shall  be  personally 
responsible  for  such  amount,  to  the  party  in  whose  favour  such 
jodgment  was  obtuned."^ 

^^  When  a  Judgment  shall  be  recovered  against  the  board  of 
flipenusors,  or  the  county  superintendents  of  the  poor,  of  any 
county,  or  against  any  town,  or  the  supervisor,  or  the  overseers 
of  the  poor  thereof,  no  execution  shall  be  awarded  or  issued  upon 
sach  judgment,  unless  the  same  shall  have  been  rendered  for 
the  costs  of  a  suit  commenced  by  any  of  the  said  officers  in 
their  individaal  names;  in  which  cases,  such  costs  shall  be  col- 
lected of  the  plaintiffs  individually,  and  the  amount  thereof 
shall  be  allowed  to  them  in  their  account  of  official  expendi- 
tures, by  the  board  authorised  to  audit  such  acoounts,  if  such 
sait  appear  to  have  been  necessarily  commenced  in  good 
&ith,"» 

^*  In  suits  by  and  against  loan  officers,  commissioners  of  loans, 
commissioners  of  common  schools,  and  commissioners  of 
highways,  trustees  of  school  districts,  and  trustees  of  gospel 
and  school  lots,  the  debt,  damages,  or  costs  recovered  against 
them,  shall  be  collected  in  the  same  manner  as  against  indivi- 


"Ib.g.l06.  «Ib.s.  107. 

^  lb.  8. 106. 
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qvAuma  duab ;  and  the  araonnt  so  collected,  shall  be  allowed  to  them 

AMD  '  ' 

nfciram.  in  tiieir  official  retorns."** 

judsmenti  The  revised  statates  contain  the  foUowinir  tmmsions  re* 
k!^d!£m  V^^S  ^^^t  judgments,  and  ezecations  against  several  joint 
Statutory     debtors,  where  only  a  part  of  them  have  been  broogfat  into 

proviflloiM* 

court  by  the  service  of  process  : 

* '  In  actions  against  two  or  more  persons  jointly  indebted  upon 
any  joint  obligation,  contract,  or  liability,  if  the  process  issued 
against  all  the  defendants  shall  have  been  dttlj*  served  upon 
either  of  them,  the  defendant  so  served  shall  answer  to  die 
plaintiff;  and  in  soch  case,  thfi  judgment,  if  rendered  in  favour 
of  the  plaintiff,  shall  be  against  all  the  defendants,  in  the  same 
manner  as  if  all  had  been  served  widi  process.'"' 

*^  Such  judgment  shall  be  conclusive  evidence  of  the  lidinlity 
of  the  defendant  who  was  personally  served  with  process  in  the 
snit,  or  who  appeared  therein ;  but  against  every  other  defend- 
ant, it  shall  be  evidence  only  of  the  extent  of  the  plaintiff's 
demand,  after  the  liability  of  such  defendant  shall  have  been 
established  by  other  evidence."^ 

"  Execution  upon  every  such  judgment  shall  beissued  inferm 
against  all  the  defendants ;  but  the  attorney,  issuing  the  same, 
shall  endorse  thereon  the  names  of  such  of  the  defendants  as 
were  not  served  with  the  process  by  which  the  action  was  com- 
menced ;  and  shall  direct  such  execui^n  to  be  served  as  pro* 
videdm  the  next  section.''^ 

^^  Such  execution  shall  not  be  served  upon  die  person  of  any 
defendant  whose  name  is  so  endorsed  thereon;  nor  shall  it  be 
levied  on  the  sole  proper^  of  any  such  defendant ;  but  it  may 
be  collected  of  the  personal  property  of  any  such  defendant, 
owned  by  him  as  a  partner  with  the  other  defiaidaiits  taken,  or 
with  any  <^  them."^ 


30 

lb. 

476.  8. 108. 

90 

lb. 

8. 

8. 

37 

2  R.  St.  377.  s. 

1. 

«• 

lb. 

8. 

4. 

:?« 

lb. 
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la  actions  against  joint  debtors,  under  these  provisions  of  qvalii»9 
the  statotes,  the  circumstance,  that  the  defendants  not  in  court  "cp»Tt. 
had  not  been  served  with  process^  appearing  upon  record,  in  Foim, 
thememorandam  and  declaration,  is  no  whereelse  noticed,  all  the 
proceecEngfl  agunst  the  other  defendants  being  conducted  and 
eorafled  as  usual,  and  the  judgment  being  entered  against  all 
the  ddeodants,  as  if  there  had  been  a  joint  defence. 

It  has  been  decided  that  the  judirment  in  such  cases  will  sup-  and  effect  of 
port  an  action  of  debt  against  those  defendants  who  were  not  w^  Joint 
in  eoort,  and  the  pleas  of  nul  del  record,  and  also  of  the  fact, 
specially,  that  the  defendant  had  no  notice  of  the  suit,  have 
heea  hdd  to  be  insufficient  defences  to  an  action  on  the  judg<* 
neat,  as  die  judgment  is,  under  the  statute,  regular  and  in 
Arm  against  aU  the  defendants  f^  but  the  defendant  not  in 
oooit  may  sec  up  any  defence  which  he  could  have  made  to  the 
oripaal  saitk^ 

We  hove  already  had  occasion  to  treat  of  the  subject  of  the  ^^g^^^, 
nwmnMit  oi  damages  on  bonds,  for  die  breach  of  conditions  J^^*^' 
oAer  ifaaa  for  the  pqrtnent  of  money.^  ''•""*• 

The  foHowing  provision  relates  to  the  judgment  to  be  en^ 
tend  in  such  oases : 

^In  every  flucb  action,  if  die  plaintiff  recover,  the  verdict  of  J^^g^ 
Ae  joty,  aisesiing  the  plaintiff's  damages,  shall  be  entered  on 
As  veeopd)  and  judgment  shall  be  rendered  for  the  penalty  of 
die  handy  or  for  the  penal  sum  forfeited,  as  in  other  actions  of 
Mm,  toge^bet  with  costs  of  suit,  and  with  a  further  judgment 
^  the  plaintiff  have  execution  to  collect  the  amount  of  the 
dsMges  so  assessed  by  the  jury ;  which  damages  shall  be 
qiKifiad  m  such  judgment^''^ 

It  hat  already  been  mentioiied,  that^  by  the  provisions  of  die  jIj^STmi 
it>Ues,  actions  brought  agmnst  die  next  of  kin,  or  by^gMw?^ 


''2Jofaiii.Bep.87.  6ib.9e.  6       «>  Ante»  Vol.  1.  p.  55, 56. 
Cow.  Sep.  6W.  "2  B.  St.  878.  s.  9. 

*  lb.  and  16  Johns.  Rep.  66. 

Vol,  n.  *>! 
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^^^^"  creditors  {igainst  legatees,  to  recover  the  value  of  assets  pdcl 
wciPEim.  iii^m  j^y  ^g  executors  or  administrators,  may  be  against  aD 
^S^l^^  jointly,  or  each  separately.^  Respecting  legatees,  it  is  pro- 
vided, that  in  such  actions,  *'die  whole  amount,  which  the 
plaintiff  shall  be  entitled  to  recover,  shall  be  iqpportioned 
among  all  the  legatees  of  the  testator,  in  proportion  to  the  re- 
spective amounts  of  their  several  legacies ;  and  such  proper* 
tion  only,  shall  be  recovered  of  each  legatee."^ 

Respecting  next  of  kin,  it  is  provided,  that  "  in  such  action 
the  plaintiff  shall  be  entitled  to  recover  the  value  of  all  the 
assets  received  by  all  the  defendants  in  the  suit,  if  necessary 
to  satisfy  his  demand ;  and  the  amount  of  the  recovery  shall 
be  apportioned  among  the  defendants,  in  proportion  to  the 
value  of  the  assets  received  by  each;  and  no  allowance  or  de- 
duction shall  be  made  from  such  amount,  on  account  of  there 
being  other  relatives  to  whom  assets  have  also  been  delivered/'^ 
It  is  further  provided,  that  "  if  any  action  be  brought  against 
several  relatives  jointly,  or  agsdnst  several  legatees  jointly,  for 
assets  delivered  to  them,  if  a  recovery  be  had  against  them,  the 
costs  of  such  action  shall  be  apportioned  among  the  several  de- 
fendants, in  proportion  to  the  amount  of  tiie  debt  or  damages 
recovered  against  each  of  them."^    That,  **in  every  such 
action,  the  judgment  shall  express  the  amount  recovered 
against  each  defendatit,  for  debt  or  damages,  and  costs;  and 
the  execution  issued  thereon  shall  correspond  to  such  judg- 
ment*"^   And,  that  **  in  case  of  any  judgment  against  several 
relatives  of  a  testator,  or  against  several  legatees,  the  payment 
or  satisfaction  of  the  amount,  recovered  against  any  one  of  the 
defendants,  shall  dischai^  such  defendant,  and  shall  exonerate 
him  and  his  property  from  such  judgment,  and  from  the  exe- 
cution thereon."^ 

The  statutes  also  provide  for  a  joint  or  separate  action  to 
compel  a  contribution  by  the  other  relatives,  to  whom  assets 


*^  Ante,  Vol.  1.  p.  103.  «*  2  R.  St.  452.  s.  29. 

^  2  R.  St.  452.  8.  26.  ""  lb.  s.  80. 

*^  2  R.  St.  451.  s.  24.  <"'  lb.  s.  31. 
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have  been  paid,  where  a  recovery  has  been  had  pursuant  to  quautim 
these  provisions,  against  one  of  the  next  of  kin."  woMiiTi. 


Respecting  judgments  on  the  award  of  arbitrators,  the  sta- JadaneDti 
tute,  after  directing  how  the  record  of  judgment  is  to  be  made  2^^«''  . 
op,  provides,  that  ^*  such  record  shall  be  filed  and  docketed, 
as  records  of  judgments  in  other  cases ;  shall  have  the  same 
force  and  effect  in  all  respects;  be  subject  to  all  the  provisions 
of  law  in  relation  to  judgments  in  actions,  and  may  in  like 
manner  be  removed  and  reversed  by  writ  of  error ;  and  exe- 
cution shall  issue  thereupon  against  the  property  or  person  of 
any  party  against  whom  a  recovery  shall  be  had,  in  all  re- 
spects as  upon  other  judgments."® 

It  is  also  provided,  that  ^^  where,  by  such  judgment,  any 
party  shall  be  required  to  perform  any  act,  other  than  the 
payment  of  money,  the  court  rendering  such  judgment^  shall 
enforce  the  same  by  rule ;  and  the  party  refusing  or  neglecting 
to  perform  and  execute  such  act,  or  any  part  thereof,  shall  be 
sobjed  to  all  the  penalties  of  contemning  an  order  of  such 
court,  and  may  be  proceeded  against  in  the  manner  prescribed 
in  the  thirteenth  title  of  this  chapter."^ 

Judgments  in  cases  of  set-off^  and  tender^  have  been  al-  in  eam  of 

Ifujfff  sod 

ready  sufficiently  noticed.^  Mt-oir; 

The  revised  statutes  contain  the  following  new  provisions  when 
on  the  subject  of  the  marriage  of  a  feme  plaintiff  after  verdict  mlniii. 
or  bterlocutory  judgment,  and  before  final  judgment,  or  after 
final  judgment,  and  before  executibn : 

''If  a  female  plaintiff  in  any  action  marry  after  verdict 
rendered,  or  after  interlocutory  judgment,  and  before  final 
judgment,  a  suggestion  of  the  fact  of  such  marriage  may  be 
entered  on  the  record,  and  the  final  judgment  shall  be  rendered 


« .  ■ 


"  2  R.St.451.8.  25.  ^  Ante,  Vol.  2.  p.  167.  et  seq. 

**  2  R.  St.  543.  8. 16.  "  Ante,  Vol.  2.  p.  1«5,  6. 

**  Ib.544.8. 19.  «  See  2.  R.  St.  365.. lb.  654. 
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QVALiTtu  in  her  name  and  that  of  her  hnsband."''    **  If  a  female  dain- 

AMU  * 

iHcnsim.  tiff  marry  after  final  judgment,  but  before  execution  issoedii 
like  suggestion  of  the  fact  shall  be  entered  on  the  record,  and 
an  award  of  execution  shall  be  made  in  her  name  and  that  of 
her  husband."* 

^'In  the  cases  mentioned  in  the  two  last  sections,  an  order  of 
a  judge  of  die  court  in  which  such  action  shall  be  pending, 
shall  be  necessary  to  enter  the  suggestions  and  award  execih 
tion,  as  therein  provided."*  "  Such  order  shall  be  granted 
upon  the  application  of  the  husband  of  such  female  plaintiff, 
on  due  proof  of  the  marriage,  and  after  reasonable  notice  to 
the  defendant,  and  to  the  female*  plaintiiT,  to  show  cause  against 
granting  the  same."^* 


SECTION  II. 


OF  JUDOXENT  RECOBDS. 


Naton  ABd      ^®  ^^1  ^^^  proceed  to  the  consideration  of  the  judgment 
c£kL^4^  record,  which  in  many  of  its  parts  is  the  same  in  almost  aQ 


IM  roll. 

eases« 


The  entries  on  the  record  are  supposed  to  be  made  from 
time  to  time  in  term,  at  certain  different  periods,  or  stages,  in 
the. progress  of  the  suit.  When  the  pleadings  are  brought  to 
a  close,  so  that  the  court  cs^  proceed  upon  them  as  their  na- 
ture may  require,  they  are.  then  supposed  to  be  engrossed,  or 
enrolled,  by  order  of  the  court,  with  connecting  statements, 
showing  the  history  and  progress  of  the  cause,  and  concluding, 
if  the  case  be  such  as  in  that  state  to  admit  of  final  judgment^ 
with  its  rendition ;  but  if  something  remains  to  be  done  in  order 


"  2  R.  St.  587.  s.  6.  Tb.  988.  s.  10. 

"  15.  sv  0.  "  lb.  8. 11. 
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10  enable  the  court  to  pronounce  judgment,  or  the  court  are  jummkmt 
sot  prqmred  to  r^Mler  it,  then  concluding  with  a  suitable      — 
award  or  order  (or  the  requisite  proceedings,  or  that  the  parties 
have  a  fiitare  day  in  court.    . 

As  die  entries  supposed  to  be  made  at  this  time  always  form 
the  first  portion  of  the  record,  and  as  the  making  of  them  is 
the  first  act  of  the  kind  which  appears  upon  the  record,  the 
term  ct  the  court  when  this  act  is  performed,  is  placed  at  the 
head  of  the  record,  and  is  called  its  caption.^  It  is  also  called  ^^^'^ 
the  phdta,  from  the  word  pleas,  with  which  it  commences. 

From  these  obervations  it  will  be  perceived  that  where  an  or  what 
ime  is  joined  upon  the.record,the  placita  should  be  entitled® 
of  the  term  of  the  issue;  or  where  the  cause  of  action  is  admit- 
ted by  confession  or  default,  of  the  term  when  the  confession 
is  made,  or  interlocutory  judgment  entered  upon  the  default : 
Aod  if  either  the  issue  or  confession  happen  in  vacation,  they 
lebte  to  the  preceding  term.  The  default,  if  entered  in  vaca- 
don,  has  no  such  relation,  as  regards  the  record,  but  is  of  the 
^  when  die  interlocutory  judgment  is  entered,  which  must 
necessarily  be  in  term. 

Formerly  the  warrants  of  attorney  followed  the  placita ;  but  BCemonn- 
tt  they  are  now  alxdished,  th%pezt  entry  on  the  retcord  is  the  ^batit 
oeiBorandum,^  by  which  is  stated,  historically,  the  term  of""^"***' 
^kh  the  plaintiff  declared,  the  manner  in  which  the  defend- 
Uit  was  then  in  court,  and  the  furnishing  of  pledges  of  prose- 
cution by  the  plaintiff,  the  last  of  which  is  now  quite  iuperflu- 
<Nis.    The  memorandum  is  only  necessary  where  the  proceed- 
ings are  by  bill.    And  as  the  theory  of  the  laW  will  probably 
continue  to  be,  that  all  actions  not  commenced  by  original  writ 
are  coomienced  by  bill,  the  memorandum  should,  probably  in 
leases,  still  state  that  the  defendant  is  in  custody,  be.    If, 
ixmever,  the  action  is  against  joint  debtors,  some  of  whom 
lave  not  been  taken,  the  memorandum  should  state  that  those 
^  have  been  taken  were  in  custody,  and  the  rest  returned  not 
found ;  and  in  this  respect  should  in  all  cases  correspond  with 


•  See  Appendix,  i.  •«  Appendix,  ii . 

**  Appendix,  i. 
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juMHSMT  the  declaration.     It  would  seem  that  it  is  now  no  looser  ne- 

EBCOSM.  ° 

—      cessary  to  mention,  as  formerly,  the  officer  who  has  the  defend- 
ant in  actual  custody.*'^ 

In  stating  the  time  of  exhibiting  the  bill  the  memorandum 

varies  in  five  cases :'®'    I.  Where  the  plea  or  default  is  of  the 

wben  it      same  term  as  that  mentioned  in  the  caption  of  the  declaratioD. 

▼iriet. 

2*  Where  it  is  within  any  of- the  three  subsequent  terms*  3. 
Where  it  is  of  above  four  terms,  or  a  year  after.  4.  Where  the 
declaration  is  entitled  of  a  particular  day  in  the  term  of  which 
it  is  filed,  in  consequence  of  the  cause  of  action  accruing  after 
the  first  day  of  that  term.  5.  Where  the  suit  was  commenced 
in  vacation,  by  bill  against  attomtes,  be.,  or  by  declaratioD, 
and  the  cause  of  action  accrued  after  the  preceding  term. 

Next  to  the  memorandum  by  which  it  is  introduced  upon 
the  record,  follows  the  entire  declaration,  excepting  the  cap- 
Ddantion.  tiou  aud  attorney's  signature.^ 

And  now,  that  is,  of  the  term  of  the  declaration,  if  the  de- 
fendant pleads,  or  judgment  against  him  by  default  is  taken  of 
neaorde-  ^^^^^  term,  the  court,  by  its  officers,  is  supposed  to  makeup 
the  roll  to  this  period ;  and  the  record  accordingly  states,  in  the 
present  tenset  that  the  defendant  comes  into  court,  in  person  or 
by  attorney,  according  to  the  fact,  and  that  he  either  puts  in 
his  plea,  which  is  thereupon  enrolled,  or,  that  he  says  notlungin 
bar  or  preclusion  of  the  plaintifi^s  demand,  that  is,  that  he 
makes  default ;  or  in  the  latter  case  it  may  be  stated,  that 
although  solemnly  demanded,  he  comes  not,  but  makes  de- 
fault.^   The  presence  of  the  plaintiff  in  court,  appears  from 
the  memorandum. 
AnmbM-        All  pleadings  subsequent  to  the  plea  are  supposed  to  be 
nSwtem^ki  P"^ ^°  of  the  same  term  with  that,  although  many  terms  may 
tue  plea,      intervene ;  and  the  issue  is  therefore,  in  supposition  of  law, 
always  of  the  same  term  with  the  plea,  no  notice  being  taken 
in  the  record,  of  the  term  when  such  subsequent  pleadings 
are  actually  put  in.** 


•*  Ante,  Vol.  1.  p.  423.  n.  "^  Appendix,  iv.  v.  vi. 

"*  Appendix,  ii.  ••  Appendix,  iv. 
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fiat  if  the  plea  or  judgment  by  default  is  not  until  a  term  '^^^ 
sabsequeDt  to  the  declaration,  the  roll  is  not  supposed  tobe^^^,^^ 
made  up  until  then  ;  and  it  theui  in  stating  that  the  parties 
come  mto  court,  and  that  the  defendant  pleads  or  says  nothing 
io  bar  of  the  plaintiff's  demand,  also  assigns  the  reason  why 
the  defendant  did  not  plead,  or  why  judgment  by  default  was 
not  rendered  of  the  term  of  the  declaration,  as  should  regularly 
bve  been* done;  viz.,  that  the  defendant  had  leave  to  imparle 
until  the  present  term,  and  then  plead.  The  term,  until  which 
the  defendant  has  leave  to  imparle,  may  be  either  the  next  or 
any  subsequent  term  after  the  declaration,  no  notice  being 
taken  of  the  intermediate  terms.  This  entry,  which  is  called 
an  imparlance,*  and  is  in  the  nature  of  a  continuance,  imme- 
lately  follows  the  declaration.  The  plea  having  been  thus 
entered  on  the  roll  with  the  imparlance,  the  other  pleadings 
feUow  it  in  the  manner  we  have  mentioned  where  there  is  no 
imparbuice. 

And  here  the  pleadings  being  in  such  a  state  as  to  enable  Mgrnent  or 

•  *^  *^  order  apoQ 

the  court  either  to  pronounce  upon  the  rights  of  the  parties  or  {^^*^ 
to  direct  them  to  be  suitably  ascertained,  they  proceed  to  ren- 
der judgment  or  to  make  such  order  as  the  case  may  require ; 
and  this  terminates  the  entries  supposed  to  be  made  at  this  time ; 
the  next  period  of  making  entries  on  the  record,  if  final  judg- 
nent  has  not  been  given,  being  supposed  to  be,  when  the  court, 
sgain  in  term,  proceed  to  take  order  upon  the  matters  contain- 
ed in  it,  or  to  give  the  parties  a  future  day  for  trial  or  judg- 
i&ent ;  and  so  on  until  final  judgment. 

The  pleadings  having  been  brought  to  a  point,  forming  an  R«coi^on 
issue  of  fact,  it  is  necessary  that  a  jury  should  be  called  to  try  oiderforthe 
such  issue  ;  and  the  entry  of  the  pleadings  on  the  roll,  accord-  ume^  ^ 
^S^y>  formerly  concluded  in  such  cases,  with  an  order  that  a 
jury  should  be  called  for  the  purpose.  But  the  revised  statutes, 
in  abofishing  the  venire,  except  in  case  of  a  foreign  jury,  have 
also  made  a  corresponding  alteration  in  the  record,  directing 


••  Appendix,  vii.  viii.  ix. 
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jvMMSKT  that  the  entry^*^  should  be.  that  the  isgue  is  ordered  by  the 
—      court  to  be  tried  at  the  circuit  court,  or  sittings,  at  whidi  tfas 
l^Tnor  same  may  be  triable,  without  any  tlung  more  *^^  and  that  if  8 
^^         cause  be  not  then  tried,  it  shall  be  a  sufficient  continuance^ 
to  state  the  fact  that  such  cause  was  not  tried,  and  that  the 
process  between  the  parties  is  continued  until  the  circuit  when 
such  issue  shall  be  tried,  or  until  the  term  when  some  judgment- 
of  the  court  shall  be  given,  or  some  order  be  made  concern- 
ing the  suit*''^    In  making  up  the  record,  the  proper  course 
would  seem  to  be,  in  all  cases,  at  the  term  of  the  issue,  to  order 
the  issue  to  be  tried  at  the  next  circuit,  giving  the  parties  a 
day  in  court  at  the  next  term  after  the  circuit,  and  if  not  tried 
at  such  circuit,  at  the  next  term  thereafter,  to  enter  the  general 
continuance  until  the  circuit  at  which  it  shall  be  tried,  giving 
the  parties  a  day  in  court  at  the  next  term  thereafter.''^    The 
effect  of  these  entries  is,  of  course,  the  same  as  by  the  former 
mode  of  vicecomes  non  misit  breve. 
^^^fa^y*     Sometimes  it  is  necessary  that  the  jury  who  try  die  issue 
uwenr*  should  also  assess  the  damages  upon  a  count  in  the  declan^ 
u  w^  tion,  as  to  which  the  defendant  has  not  pleaded,  bat*  haa  snt 
fered  judgment  by  deftinlt;''^  or  that  they  should  assess  the 
ijamages  where  there  is  another  defendant  who  has  suffered 
judgment  by  default  f^  or  should  assess  die  damages  where 
there  is  an  issue  of  law,'''  or  an  issue  to  be  tried  by  the  leeordF' 
as  well  as  the  issue  of  fact.    In  these  caaes  the  order  £»  the 
trial  of  the  issue  must  also  contain  an  s^propriaie  <»rder  that 
the  jury  assess  the  damages* 

In  making  up  the  record  in  these  cases,  die  order  for  the 
trial  of  the  issue,  and  the  continuance  diereof  ,dioiild  be  en- 
tered in  the  usual  manner,  except  that  the  order  for  the  trial 
of  the  issue  also  contains  an  order  for  the  assessment  of  dama- 


'^^  Appendix,  x.  '^^  Appendix,  xi. 

^  2  R.  St.  410.  s.  5.  ''^  Appendix,^. 

"'  Appendix,  z.  ^  Appendix,  xiii.  xiv. 

"  2  R.  St.  423. 8. 83.  *«  Appendix,  xv.  xvi. 
'*  Appendix,  x. 
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ges ;  but»  of  the  term  wheo  judgment  is  ready  to  be  render-  '"^^J^^^ 
ed  upon  the  default,  or  upon  the  issue  to  be  tried  by  the  court 
or  by  the  record,  an  entry  must  be  made  that  judgment 
thereon  be  stayed,  if  the  issue  to  the  country  has  not  then 
been  tried,  until  the  same  shall  be  determined  $  and  the  is- 
sQes  to  be  tried  by  the  court  and  by  the  record,  if  not  deter- 
mioed  the  first  term  after  issue  joined,  must  be  continued 
down  by  curia  advisari  vult,^®^  until  the  term  when  they  are 
determined. 

The  next  entry^  on  the  record  after  the  order  for  the  trial  Bntiy  ot 

"^  the  poitca. 

of  the  issue,  or  the  continuance  of  the  process  as  the  case  may 
be,  is  supposed  to  be  made  of  the  term  succeeding  the  trial, 
and  conrists  of  the  enroying  of  the  postea,  and,  if  judgment  is 
rendered  of  the  same  term,  of  the  rendition  of  judgment  there- 
upon; the  frets  and  the  law  being  now  both  ascertained.  The 
postea  of  course  varies,  according  to  the  subject^  embraced  in 
the  order  for  the  trial  of  the  issues ;  as  it  contains  the  doings  of 
the  jury  in  pursuance  of  the  order,  whether  the  iurder  was  for 
the  trial  of  an  issue  or  issues  only,  or  for  the  assessment  of 
damages  also.  The  postea  is  preceded  by  a  statement  of  the 
term  of  the  court,  the  presence  of  the  plaintiff,  and  the  return 
of  the  postea  by  the  judge,  before  whom  the  issue  was  tried* 

The  postea  states  the  finding  of  the  jury  upon  each  issue  what  tin 
to  the  country,  contained  in  the  record,  either  for  the  plaintiff  SSnT  ^^ 
or  defendant.  The  finding  or  verdict  of  the  jury  should  be 
expressed  in  the  language  of  the  pleading  which  concludes  to 
the  country  ;  if  the  verdict  is  for  the  plaintiff  and  the  allega- 
tions of  such  pleading  make  for  him,  it  affirms  them ;  if  they 
make  forthe  defendant,  itnegatives  them;  and  so,  if  the  ver- 
dict is  fiw  the  defendant,  it  affirms  or  negatives  those  allega- 
tions, as  they  make  for  or  against  him.  A  verdict  for  the 
plaintiff  always  finds  nominal  costs,  where  they  are  recoverable, 
and  in  debt,  generally  nominal  damages  only. 
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Immediately  after  the  postea,  follows  the  entry*®  of  final  judg' 

Jodmrnton  ™^^*j  '^  rendered  tbe  term  immediately  following  the  circuit  or 

the  verdict,   sittings  at  which  the  issue  was  tried ;  but  if  there  is  an  issue  to 

be  tried  by  the  court  or  by  the  record,  still  undetermined,  sd 

entry  must  be  made  that  judgment  upon  the  verdict  be  stayed 

until  the  determination  of  such  issue.*'     And  where  no  such 

or  eontina-  igsue  remains  to  be  determined,  if  fudirment  be  not  entered 

ance  after  '         •'       ° 

upon  the  verdict  of  the  term  after  the  trial,  the  record  should 
be  continued  down  by  curia  advisari  vult,  until  the  term  of 
judgment ;  as  should  also  be  done,  after  the  determination  of 
other  issues,  where  they  are  determined  after  the  trial  but  judg- 
ment  not  rendered  of  the  term  when  they  are  decided.^ 


verdict. 


Records  on 
iMmesof 
law  or  nul 
Uel record. 


In  making  up  the  record  where  there  is  an  issue  to  be  tried 
by  the  comrt,  or  by  the  record  without  any  issue  to  the  coun- 
try, after  issue  joined  the  cause  is  continued  down  by  curia 
advisari  vult  until  the  issue  is  determined.^  If  ther$  is  a  de- 
fault, as  to  a  count,  or  a  defendant,  and  also  an  issue  to  tbe 
court  or  to  the  record,  or  if  there  be  an  issue' to  the  court  and 
to  the  record,  one  of  which  is  determined  before  the  other, 
judgment  upon  the  former  should  be  stayed,  as  we  have  seen 
is  the  case  where  there  are  issues  to  the  country,  until  the 
other  is  also  determined ;  and  the  latter  should  be  continued 
by  curia  advisari  vult  unUl  it  is  decided.  If  judgment  be  not 
actually  entered,  of  the  term  when  an  issue  to  the  court  or  to 
the  record  is  decided,  no  other  issue  remaining  undetermined, 
continuances  by  curia  advisari  vult^  must  be  entered  down 
to  the  term  when  judgment  is  entered* 


RecDidfoii       Whenever  damaires  are  assessed  by  the  clerk,  after  interlo- 

UMnment  o  a^  ^ 

by  tbe  clerk,  cutoryjudgment,  upon  default  or  demurrer,  or  upon  confession 
also  in  cases  where  an  assessment  is  necessary,  the  damages 


'*  Appendix,  xviii.  xix.  xx.  xxi.  ^  Appendix,  a. 

xxii.  "  Appendix,  xxiii.  xxvii. 

'^  App^4iz»  zvii.  d.  e.  12.  d.  e.  ^  Appendix,  xiii.  b.  xvii.  a< 
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are  to  be  stated  as  assessed  by  the  court,^  without  noticing  moum 
the  reference  to  the  clerks  or  any  proceedings  in  consequence 
thereof."^  In  cases  of  assessment  by  the  clerk,  if  the  report 
be  not  obtained  and  filed,  and  the  rule  thereupon  entered,  of 
the  same  term  with  Jnterlocutory  judgment,  the  record  should 
regularly  be  continued  down  by  curia  advisari  vult,  until  the 
teriD  at  which  the  rale  for  judgment  is  entered." 

Where  the  damages  are  assessed  upon  writ  of  inquiry,  or  by  writ  4>f 
sQch  writ  may  be  awarded  upon  the  record,  returnable  some 
certain  day  in  the  same  term  when  interlocutory  judgpnent  is 
entered,  or  on  the  first  day  of  the  following  tenn;^^  and  if  not 
executed  before  the  first  day  of  the  term  next  following  that  at 
which  interlocutory  judgment  was  entered,  the  record  should 
be  continued  by  vice-comes  non  misit  breve,^  to  the  term  at 
which  the  writ  of  inquiry,  when  executed,  is  made  returnable; 
and  if  the  rale  for  final  judgment  is  not  entered  at  such  term, 
there  mast  then  be  a  further  continuance,  or  further  continu- 
ances, by  curia  advisari  vult,^  to  the  term  when  the  rule  lor 
final  judgment  is  entered. 

Sometimes  it  is  necessary  to  suggest  some  important  fact  aaive^s 
npoD  the  record,  such  as  the  death  of  a  party,  which  would  not 
otherwise  appear:  this  is  done  before  issue,  in  an  imparlance  :^^ 
in  the  common  imparlance,  if  the  event  happen  between  decla- 
ration and  the.  term  of  which  the  plea  is  filed,  or  if  it  happen 
after  plea,  an  imparlance,  which  would  not  otherwise  be  neces- 
sary, must  be  prefixed  for  the  purpose,  to  the  replication  or 
other  pleading,  next  after  the  event  happens;^  and  if  the  event 
happen  in  term  after  the  first  day,  to  which  the  common  im- 
parlance extends,  and  judgment  is  entered  of  the  same  term,  there 
should  be  a  special  imparlance  fi*om  the  first  day,  to  the  day 
when  the  next  proceeding,  subsequent  to  such  event,  takes 


**  Appendix  xxxix.  **  Appendix,  xl.  a. 

"  2  R.  St.  WJ.  s.  8.  ^  Appendix,  xl.  b. 
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jirMMBirr  placc.**    If  the  event  happen  after  the  term  of  the  issue,  the 
—      suggestion  is  made  on  the  record  at  the  term  next  after  the 
happening  of  the  event ^^ 

tera  j£         Judgment  should  always  be  entered  on  the  record  of  the 
te££2!'  term  when  the  rule  for  judgment  was  entered  and  became 
absolutCi  notwithstanding  it  may  not  be  perfected  by  ngmng 
and  filing  the  record  until  several  terms  afterwards. 

^w^oT  ^  C9J^^  of  judgment  upon  the  award  of  arbitrators,  the 
ftrbitrmton,  gtatutes  particularly  prescribe  the  form  of  the  judgment  record, 
requiring,  that  *'  a  record  of  such  judgment  shall  be  onde, 
commencing  with  a  memorandum  reciting  the  submission; 
then  stating  the  hearing  before  the  arbitrators ;  their  award; 
the  proceedings  of  the  court  thereupon,  in  modifying  or  con- 
firming such  award ;  and  the  judgment  of  the  court  for  the 
recovery  of  the  debt,  or  damages  awarded,  and  that  the  parties 
perform  the  acts  ordered  by  the  award,  and  (or  the  recoveiy 
of  the  costs  allowed.^^ 

orMportef  The  Statutes  also  have  the  following  provbion  respecting 
judgments  on  the  report  of  referees:  ^an  entiy  of  slich  refe- 
rence shall  be  made  upon  the  record^  and  day  shall  be  given 
to  the  parties  firom  time  to  time,  until  the  referees  report,  or 
they  be  thereof  discharged.  If  the  report  of  ohe  referees  be 
cmifirmed  by  the  court,  judgment  shall  be  entered  thereon,  in 
the  same  manner,  and  with  the  like  effect,  as  upon  the  vercBct 
of  a  jury.®* 

or  !■  cue  6f  Where  the  defendant  makes  a  tender  under  the  provisions 
of  the  statutes,  and  the  plaiatifi^  accepts  it,  it  is  expressly  re- 
quired that  an  entry  of  such  tender  and  acceptance  shall  be 
made  on  the  record.^ 


^  Appendix,  bdi.  •>  2  R.  St  9&5.  s.  48. 

>"  Appendix,  Ixiii.  ••  2  R.  fit.  d54.  s. ». 
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virriRiMA 

JPPOMBKT. 


SECTION  III. 


or  £>TEBIXG  AND  DOCKETING  JUDOUENTS,  AND   OF  THE  PRIOBITY 

AND  LIEN  OF  JUDGMENTS. 

Entering  judgment.']  As  soon  as  the  party  in  whose  favour  when  jad«- 
jadgment  is  rendered,  is  by  the  rule  for  judgment  entitled  to  entered, 
enter  it,  that  is,  on  the  expiration  of  the  rule,  where  it  is  a  rule 
nisi,  or  immediately  on  entering  the  rule,  where  it  is  absolute, 
he  may  proceed,  unless  prevented  by  some  motion  of  the  oppo- 
Mte  party,  his  costs  having  been  taxed,  in  cases  where  they 
are  recoverable,  to  perfect  his  judgment. 

The  record  must  be  signed  by  a  justice  or  officer  of  thegigningrin 
coort  authorized  to  sign  it,  who  is  required  to  state  in  the  mai^  *^  * 
gm  thereof,  the  day  and  year  of  signing  it.''^     When  signed,  andfiUng. 
it  most  be  filed  in  the  office  of  a  clerk  of  the  court,  who  is 
required  to  mark  on  the  back  of  it,  the  time  of  filing  it.'"  And 
it  is  declared,  that  *'  no  judgment  shall  be  deemed  valid,  so  as 
toaathorize  any  proceedings  thereon,  until  the  record  thereof 
'ball  have  been  signed  and  filed.*'^' 

All  rules  for  judgment,  whether  interlocutory  or  final,  ex-Roieifor 
<^t  rales  for  judgment  on  confession,  must  be  entered  during  ^ 
tenn:^^  and  it  appears  to  be  the  opinion  of  the  most  eipe* 
nenced  practitioners,  that  all  rules  for  final  judgment,  except 
in  debt  and  on  confessiooi  should  be  rules  nisi;  that  is,  unless 
^oioe  step  is  taken  to  prevent  the  rule's  becoming  absolute.  If 
iwt  prevented,  die  rule  becomes  absolute  of  course,  on  the 
fourth  day  after  the  day  of  entering  it,  if  there  are  so  many 
days  remainiag  in  term;  and  if  there  are  not,  then  on  the  last 
^«y  rf  term* 


'^  2 R.  8t.960.  B. 9.  «»  lb.  See  8  Cow.  Rep.  39. 

"•  2R.  St.  360.  8. 11.  '••  6  Johns.  Rep.  325. 
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KimRwo       But  in  England,  rules  absolute  in  the  first  instance,  do  not 
seem  to  be  confined  to  cases  of  judgment  in  debt,  or  on  con- 
fession ;^  and  it  is  not  easy  to  ascertain  from  the  books,  what 
,  the  practice  is  in  this  respect,  in  all  cases,  either  there  or 
here. 

Bdattonor       At  common  law,  the  death  of  a  sole  plaintifl'or  defendant, 

Jodgmenti  to  "^ 

^dfty  of  before  final  judgment,  would  have  abated  the  suit  Bat  as 
judgments,  by  the  gi  n  Tal  intendment  pf  law,  have  relation  to 
the  first  day  of  the  term  whereof  they  are  entered,'  (nnlessany 
thing  appear  on  the  record  showing  that  the  judgement  cannot 

nM^t^ntorad  ^^^^  ^^^^  relation,)*  if  a  party  dies  before  judgment,  but  be 

•ftj»^i»arty»a  ^live  after  the  first  day  of  the  term  of  which  it  is  entered,  it 
may  be  entered,  apd  costs  taxed  thereon  after  his  death.^  And 
at  common  law,  if  eitlier  party  had  died  in  vacation,  after  the 
plaintifi'was  entitled  to  enter  judgment  on  a  warrant  of  attor- 
ney,^ or  on  a  verdict  at  a  sitting  in  term,*  be.,  judgment 
might  have  been  entered  that  vacation,  as  of  the  preceding 
term. 

Effect  of  re-     This  effect  of  the  common  law  relation  of  judirments  to  the 

latlon  taken  JO 

awaybyatft-  first  dav  of  the  term,  which  we  have  alluded  to.  is  materially 

tute  in  ■ome  J  ^  7  •# 

retpects.  altered  by  the  following  statutory  provision :  "  No  jndgment 
shall  affect  any  lands,  tenements,  real  estate,  or  chattels  real, 
or  have  any  preference,  as  against  other  judgment  creditors, 
purchasers,  or  mortgagees,  until  the  record  thereof  be  filed  and 
docketed  as  herein  directed."^  Another  provision,  which  will 
be  presently  cited,  takes  away  the  effect  of  this  relation,  so  far 


*  Arch.  Pnu^.  223.  *  1  Kenyon,  378. 

3  4  Cow.  Rep.  457.    2  Tidd.  »  1  Ld.  Raym.  Rep.  095.  1  Sdk. 

Piact.  065.  Cro.  Car.  102.  3  Salk.  Rep.  87.    3  ib.  116.     2  Ld.  Raym. 

212.   lWil0.3O.    lKenyon,378.  766. 849.  7  Mod.  2. 98. 39.  3  Salk. 

7  Dura.  &  East.  20, 21.  4  Moore,  159.    1  ib.  401.    3  P.  Wms.  999. 

430.    2  Brod.  &  Bin^.  53,  4.    2  Willee.  427.  6  T.  R.  868.  7  ib.  20. 

Saund.  148.  2  Dam.  &  East  576.  >  1  Salk.  4D1.    6  Mod.  191.   § 

'  Bnrr.  Rep.    1696.     4   Cow.  Ld.  Raym.  869.  Barnes,  906. 

Rep.  457.  ''  2  R.  St  360.  s.  12. 
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as  coDcerns  the  administration  of  the  estate  of  the  deceased   bi«tiuko 

JUIKIHBMT. 

debtor.*  — 


Id  case  of  the  death  of  either  party  after  a  special  verdict,  or  judgment 
special  case,  and  pendincr  the  time  taken  for  argument  or  ad-  where  Miiy 
Tisiog  thereon,  or  on  a  motion  m  arrest  of  judgment,  or  for  a  proceedinn 
new  trial,  judgment  might  be  entered  at  common  law,  after  his  ^J^^^^ 
death,  as  of  the  term  in  which  the  postea  was  returnable,  or  ^^ 
jadgment  would  otherwise  have  been  given,  nunc  pro  tunc,® 
that  the  delay  arising  from  the  act  of  the  court  might  not  turn 
to  the  prejudice  of  the  party. 

On  this  subject  the  revised  statutes  have  the  following  pro-  statatory 
visions :  **  In  all  cases  in  which  a  record  of  judgment  shall  on  tiiiafab< 
be  filed  and  docketed,  within  one  year  after  the  death  of  the 
party  against  whom  such  -judgment  was  obtained,  a  sugges- 
tion of  such  death,  if  it  happened  before  judgment  rendered, 
shall  be  entered  on  the  record,  and  if  after  judgment  rendered, 
the  fact  shall  be  certified  on  the  back  of  such  record,  by  the 
attorney  filing  the  same.  Such  judgment  shall  not  bind  the 
real  estate  which  such  party  shall  have  had  at  the  time  of  his 
death,  but  shall  be  considered  as  a  debt  to  be  paid  in  the  usual 
conne  of  administratiou."^® 

"If  a  verdict  has  been  rendered  before  the  death  of  such 
party,  upon  which  proceedings  shall  be  stayed  by  a  bill  of 
exceptions,  or  by  any  order  of  the  court,  or  any  officer  thereof, 
the  court  may  authorise  the  filing  and  docketing  a  record  of 
Judgment,  within  one  year  after  the  death  of  such  party,  sub- 
ject to  the  power  of  the  court  to  vacate  the  same."" 

In  actions  against  executors  or  administrators,  if  the  appli- Diiercuona- 

,  •'  ,  ry  power  of 

cation  be  made  in  a  reasonable  time,  the  courts  will  irive  the  oouns  to  ni- 

"  low  Judg- 

ptaintiff  leave  to  enter  up  judgment,  as  of  a  preceding  term,  ^^{^^r 

__  death. 

'  Post.  2  R.  St.  360.  s.  7.  See  yon,  258.  1  Burr.  147.  226.  4.  ib. 

also  2  R.  St.  87. 8. 27.  2277.    East.  409.    Barnes,  265. 

*  2  Tidd.  Pract.  966.    1  Leon.  261.  1  Taunt  385. 
197.    Latch.  92.    1  Sid.  462.    1        ''2  R.  St.  359.  s.  7. 
Vent  58.  90.  S.  C.    16  Mod.  30.       ^'  Ib.  s.  8. 
^.  1  Str.  427.  2  ib.  917.  1  Ken- 
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BiiTBuxa  vhen  it  was  siffnedi  none  pro  tunc.^  This,  however,  U  dis^ 
—  credonary  in  the  courts;  and  being  a  matter  of  iDdulgeBice, 
they  have  sometimes  refused  to  allow  it,  after  a  considerable 
lapse  of  time,  where  the  delay  has  been  owing  to  the  phindff 
or  his  attorney.^  And  in  granting  this  indulgence,  the  courts 
will  take  care  that  it  shall  not  operate  to  the  preju<Uce  of  the 
defendant,  by  making  the  plaintiff  undertake  not  to  disturb  in- 
termediate payments  made  by  the  defendant,  or  impeach  judg- 
ments obtained  in  the  interval. 

In  an  action  of  debt  on  judgment,  the  court  of  king's  bench 
'  would  not  giVe  leave  to  enter  up  the  judgment,  nnnc  pro  tunc, 
where  the  proceedings  were  stayed  pending  a  writ  of  esror, 
and  the  plaintiff  died  before  the  affirmance  of  the  jadgneat^^ 
So  if  the  plaintiff  die  after  a  verdict  for  the  defendant,  and  the 
latter  do  not.  enter  up  judgment  within  two  terms  after  theve^ 
diet,  pursuant  to  the  statute,  the  court  have  no  authority  to 
permit  it  to  be  entered  up  afterwards,  nunc  pro  tone  J'  And 
in  general  it  would  seem  that  if  there  be  a  rule  ibr  jadgnoit, 
and  it  be  not  entered  for  many  years,  the  court  will  not  snftr 
it  to  be  entered,  without  examining  how  it  came  not  to  be  en- 
tered before.^ 

Dea4Ji  after       When  either  party  dies  after  a  verdict,  or  plea  of  confessioD^ 

verdict,  or  r       -^  -»        r* 

^^^  and  before  judgment,  the  suit  does  not  abate,  as  it  would  bsf  e 
«N|te  tbe  JQ^e  at  common  law,  but  it  is  provided  by  statute  that  ^*  after  a 
stattitory     vcrdict  shall  be  rendered  in  any  action,  and  after  a  pka  of 

proTlnoiii  *'  * 

fi^^tto  <^nf«*«on  '^^  »  w"t  brought,  if  either  party  die  before  jodg- 
whu?^o  "^^°^  ^  actually  entered  thereon,  the  court  may,  witbiD  two 
terms  after  such  verdict  or  plea,  enter  final  judgment  in  the 
names  of  the  original  parties.'*^''  But  diat  "nothing  herein 
contained  shall  be  construed  to  authorise  the  entry  of  a  judg- 
ment against  any  party  who  shall  have  died  before  a  verfict 
actually  rendered  against  him,  notwithstanding  he  may  have 


"  2  Tidd.  Pract.  965.  *»  lb.    4  Taurit.  703. 

''  lb.  >•  2Tidd.  Pkact.  066. 6M od.  59 

"  lb.  >^3R.St.887.  a.C 


temu. 


JUDGMENT.  25*7 

died  oo  the  first  or  any  other  day  of  the  term  or  sittincr  of  the  sHrnm* 
coortf  at  fffakh  such  verdict  shall  have  been  taken;  but  such      — 
verdict  shall  be  absolutely  void/'" 

It  is  is  also  provided,  that  '*in  case  of  the  death  of  either 
party,  after  a  plea  of  confession,  signed  by  the  defendant,  in  a 
suit  brought  against  him,  or  after  a  verdict  shaU  have  been  ren-* 
dered,  if  judgment  be  entered  thereon  within  two  terms  after 
die  dme  of  signing  such  plea,  or  of  the  rendering  such  verdict, 
soch  death  shall  not  be  assigned  for  error  in  the  judgment."^^ 

The  judgment  upon  this  statute  is  entered  by  or  against  the 
partjr,  as  though  he  were  alive  ;^  and  it  should  be  entered,  or 
at  least  signed,'*  within  two  terms  after  the  verdict ;  but  there 
laiist  be  a  scire  facias  to  revive  it  before  execution.^ 

We  have  already  sufficiently  noticed  the  statutory  provi* 
sioiis,  respecting  the  entering  of  judgments  by  confession*^ 

If  the  party  who  obtained  the  verdict  neglect  to  enter  uprrpttt3reii« 
judgment,  the  other  party,  intendbg  to  bring  a  writ  of  error,  iadsneat  fc 
or  being  otherwise  interested  to  have  judgment  perfected  ti>«<»piw^*0 
against  himself,  will,  on  motion,  be  allowed  to  make  up  the^^^^ 
Rcofd,  unless  the  party,  who  ought  to  do  it  in  the  first  in- 
stance, perfect  hu  judgment  within  a  given  time.^  But  he  will 
not  be  allowed  the  costs  of  the  motion,  if  he  did  not,  previous 
to  gimg  notice,-  request  it  to  be  done ;  and  costs  for  opposing 
win  not  be  pven.^ 

Bodieiimg  judgmeaU.']    The  docket  of  judgments  is  an  in-  oriciii  or  tb» 
dex  to  the  judgments,  invented'by  the  courts,  for  their  own 
ease  and  the  security  of  purchasers,  to  avoid  the  trouble  and 
inconvenience  of  turning  over  the  rolls  at  large.^    The  prac- 


"  lb.  8.5.  ^  Ante,  Yd.  1.  p.  601  et  seq. 

■■  3R.  St.  601. 0. 01.  2  R.  St.  360.  s.  10. 

*  4  Cow.  Bep.  428.    1  SaDc.       **  Coleman,  54. 

43. 401.  ^2  Caines'  Rep.  385. 

*>  1  Sid.  965.  Barnes,  961.  ^  Tidd.  Pnct.  978. 

*  Ante,  Vdt  1.  p.  65^  06. 

Vol.  n.  33 
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M«>»n«  Uce  of  docketing  jodgmeiits  is  traced  back  ill  England  lo  u 
'^  early  a  period  as  the  reign  of  Henry  the  eighth,  and  was  not 
regulated  by  statute  until  the  4  and  5  of  WUIiam  and  Mary,  c 
20.  Before  the  making  of  this  statute  the  judgment  boond 
the  lands,  and  the  docket  was  nothing  more  than  an  index  to 
find  it  readily.*' 

sutotory        The  revised  statutes  contain  the  following  provisions  rego* 
utodocke^  lating  this  subject :  ^*  At  the  time  of  filing  a  record  of  jadg- 
menu.        meut,  the  clerk  shall  enter  in  an  alphabetical  docket,  in  boob 
to  be  provided  and  kept  by  him,  a  statement  of  such  judgment, 
containing,  I.  The  names  at  length  of  all  the  parties  to  sack 
judgment,  designating  particularly  those  against  whom  it  is 
rendered,  with  their  places  of  abode,  titles,  trades,  or  profes- 
sions, if  any  such  are  stated  in  such  record :    SL  The  amount 
of  the  debt,  damages,  or  other  sum  of  money  recovered,  with 
the  costs :  3.  The  hour  and  day  of  entering  such  docket:  4. 
If  the  judgment  be  against  seveiid  persons,  such  statanent 
shall  be  repeated  under  the  name  of  each  person  against  whom 
the  judgment  was  recovered,  in  the  alphabetical  order  of  tfadr 
names  respectively."* 
of^ScSmS*      *^  ^'^  ^^  fifteenth  and  on  the  last  day  of  every  raotithi  each 
^^      clerk  of  the  supreme  court  shall  transmit  to  the  other  deriu  of 
that  court  a  transcript,  duly  certified,  of  aU  judgments  wliidi 
shall  have  been  docketed  in  bis  office  since  the  making  of  the 
previous  transcript ;  which  shall  be  a  true  copy  of  the  origi-> 
nal  docket  in  his  office."* 

**  If  any  clerk  of  the  supreme  court  shaB  not  receive  any 
such  transcript  within  eight  days  after  the  time  wlien  thif  same 
is  required  to  be  sent,  he  shall  give  notice  thereof  immediately 
to  the  clerk  who  should  have  transmitted  the  same,  whose  duty 
it  shall  be  to  send  such  transcript,  or  if  one  sbs^  have  heem 
already  sent,  to  transnut  a  duplicate  thereof."* 


"  lb.  »  lb.  8.  IQ. 

«»  2R.St.361.B.  13.  '•Ib.s.  16. 


H 
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"  Every  clerk  of  the  supreme  court  receivinir  such  tran-  mmssbtiso 

•^  *^  °  JUB9MBJIT. 

scnpt,  sbftU  enter  the  same  in  the  books  kept  by  him  for  enter-  — 
ing  the  dockets  of  judgments,  in  the  sam6  manner  as  the 
dockets  of  judgments  are  herein  required  to  be  entered,  ex- 
cqidng,  that  in  the  margin  of  such  entry,  the  place  where  the 
defk's  office  is  situated,  from  which  such  transcript  was  re- 
cd?ed,  shall  be  entered/'^ 

**The  books,  in  which  dockets  of  judgments  shall  be  entered,  Docket 
shall,  during  the  usual  hours  for  transacting  business,  be  open  open  to  pub- 
to  the  search  and  examination  of  all  persons  desiring  the 


'*  Eveiy  clerk  who  shall  neglect  to  docket  any  judgment  as  ciork'i  ne^ 
800D  as  practicable,  or  who  shall  omit,  for  thi'ee  days  after  the  «<  J«M>CB«nt. 
tines  herein  specified,  to  transmit  the  transcript  of  the  docket 
of  any  judgment,  shall  forfeit  to  the  party  aggrieved  two  hiu>- 
died  and  fifty  dollars,  in  addition  to  all  damages  which  such 
ptrty  may  have  sustained  by  such  omission  or  neglect"^ 

If  an  attorney  neglect  to  enter  and  docket  the  judgment  in  Attorney*! 
doe  time,  by  which  a  loss  arises  to  his  client,  it  seems  that  he  "^  ^ 
if  liaUe  to  an  action.'^  The  statutory  provision,  subjecting  the 
clerk  to  a  peoaky  and  damages  for  neglect  in  this  respect,  has 
been  already  noUced.  He  was  liable  at  common  law  to  an  ac«- 
tioQ  on  the  case.^ 

The  revised  statutes,  for  the  purpose  of  facilitating  searches  cieiiDi  to 
tof  inciunbranees  on  real  estate,  have  made  special  provision  onSdr 
NT  the  keeping  of  transcripts,  in  the  offices  of  the  clerks  of  the  &  coons. 
nipreme  court,  at  the  cities  of  New  York  and  Albany,  and  at 
Utica,  of  the  dockets  of  judgments  recovered  in  the  circuit  and 
diitrict  courts  of  the  United  States,  for  the  northern  and  south- 
cm  districts  of  this  stale,  and  have  prescribed  the  times  and 
node  of  obtmning  and  keeping  such  transcripts.^ 


*  lb.  0. 18.  »  2  Burr.  Rep.  722.    2  Tidd. 

^  lb.  862.  ■.  19.  Pnust.  975. 

"Ib.s.20.  »2R.St.«7. 

**  1  Sir.  689.    Sugd.  V.  &  P. 
*^1.  Tidd.  Pnct.  974. 
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AXD  LUM. 


mtU  filed 
•Bddodut- 


!^»»  Of  the  priority  and  lien  ofjudgmeHttJ]  We  have  already 
remarked,  that  at  common  law  the  lands  were  bound  by  a  jud^ 
ment,  the  docket  being  only  an  index  by  which  to  find  it :  and 
we  have  seen  that  when  the  record  has  been  signed  and  filed, 
il  is  sufiicient  to  enable  the  party  to  proceed  upon  the  judg- 
ment. But  in  order  that  the  judgment  should  operate  as  a 
lien  upon  the  hinds,  it  is  made  indispensable,  by  the  foUovnog 
statutory  provision,  that  it  should  have  been  also  docketed: 
**No  judgment  shall  afifect  any  lands,  tenements,  real  estate, or 
chattels  real,  or  have  any  preference,  as  against  other  judg- 
ment creditors,  purchasers,  or  mortgagees,  until  the  record 
thereof  be  filed  and  docketed  as  herein  directed."^ 

to^iory         The  statutes  contain  the  following  provisions  on  the  subject 

of  the  lien  of  judgments  upon  lands  : 

givinff  a  itea     **  All  judgments  hereafter  rendered  in  any  court  of  record, 

Mi«t«ud    shall  bind,  and  be  a  charge  upon  the  lands,  tenements,  real 

estate,  and  chattels  real,  of  every  person  against  whom  any 

such  judgment  shall  be  rendered,  which  such  person  may  have 

'    at  the  time  of  docketing  such  judgment,  or  which  soch  person 

shall  acquire  at  any  time  thereafter ;  and  such  real  estate  and 

chattels  real  shall  be  subject  to  be  sold  upon  execution,  to  be 

issued  on  such  judgment."^ 

fttttB  ym     "  From  and  dler  ten  years  from  the  time  of  docketing  every 

such  judgment,  it  shall  cease  to  bind,  or  be  a  charge  upon, 

any  such  property,  as  against  purchasers  in  good  faith,  and 

as  ag^nst  incumbrances  subsequent  to  such  judgment,  bj 

mortgage,  judgment,  decree,  or  otherwise."* 

Howiffii*-      *^The  time  during  which  the  party  recovering  such  jodg- 

ventadlyhi-  mcut,  shall  be  restrained  from  proceeding  thereon,  by  any  in* 

error.        juuctiou  of  any  court,  or  by  the  operation  of  any  writ  of 

error,  shall  not  constitute  any  part  of  the  ten  years  in  the  last 

section  specified ;  but  to  entitle  any  par^  to  such  deduction, 

he  shall,  within  ten  years  firom  the  docketing  of  the  jodgmeot, 


^  2R.  St.  960.  8. 12.  »  lb.  8.  4. 

»  Q  R.  St,  350.  s.  8. 


JUDGMENT.  361 

file  with  the  clerk  of  the  court  in  which  such  judirment  was  frioutt 
Obtained,  a  notice,  specifying  the  injunction,  or  writ  of  error,      — 
by  which  proceedings  on  such  judgment  shall  have  been  re- 
strained, and  the  time  of  service  thereof;  and  if  such  restraint 
shall  have  ceased,  such  party  shall  specify  the  duration  there- 

**Tbe  clerk,  with  whom  such  notice  shall  be  filed,  shall  enter 
iotbe  margin  of  the  docket  of  such  judgment,  a  minute,  stating 
that  an  injunction,  or  writ  of  error,  as  the  case  may  be,  has 
been  issued,  relating  to  such  judgment ;  and  if  such  notice  be 
filed  with  the  clerk  of  the  supreme  court,  he  shall  transmit  a 
copy  of  such  notice,  with  his  docket  of  judgments,  to  the  other 
clerks  of  that  court,  at  the  same  time,  and  in  the  same  man- 
ner."« 

If  a  judgment  be  not  docketed,^  or  if  there  be  a  false  itaie*. 
docket,  which  is  as  none,^  though  a  right  judgment,  the  pur- 
chasers, or  mortgagees,  will  be  safe ;  and  in  the  latter  case,  the 
V"^  c^grieved  must  take  his  remedy  against  the  attorney,  or 
officer,  for  not  docketing  it  truly. 

The  judgment  should  be  docketed  at  the  time  of  bringing 
io  the  roll,  or  entering  it  thereon,  if  already  brought  in :  and 
it  has  been  said  that  judgments  cannot  be  docketed  after  the 
time  mentioned  in  the  act ;  and  that  the  practice  of  the  clerk's 
docketing  them  after  that  time,  is  only  an  abuse,  for  the  sake 
of  their  fees,  and  ineffectual  to  the  party.^    But  though  the  ^^  <« 
j'Hlgment  be  not  docketed,  yet,  under  circumstances,  a  pur-  ^JlJ^yS^ 
chaser  with  notice  may  be  affected  by  it  in  a  coiirt  of  equity.  JSS^^  t 
Thus,  where  a  bill  in  equity  was  filed,  to  have  satisfaction  of  jJ^SSet- 
9  judgment,  against  a  purchaser,  of  the  equity  of  redemption 


**  lb.  B.  5.  Rep.  1209.  S.  C.    2  Tidd.  Pract. 

**  lb.  8. 6.  974. 

"^  1   Str.   Rep.  659.    Barnes,  ^  7  Vin.  Abr.  54.  pi.  6.    2  Eq. 

261, 2.  2  Tidd.  Pract.^974.  Cas.  Abr.  592.  pi.  8.    Sugd.  V.  & 

^  1  Bac.  Abr.  108.   Gilb.  Com.  P.  448.  564. 
PI.  165.  1  Wila.  Rep.  61.   2Sfr. 
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pftioaiTT    of  land,  or  to  redeem  incumbrancesy  be.,  and  it  i^Mpeared 
—     that  the  purchase  was  made  in  1718,  and  the  judgment  not 
docketed  till  1 721 ;  the  defendant  insisted  on  the  statute  4  and 
5»  W,  and  M.  c.  20. :  On  the  other  hand,  it  was  contended, 
that  the  defendant  (the  purchaser)  bad  notice  of  this  jadgment, 
and  an  allowance  for  it  in  the  purchase,  and  that  raised  an 
equity  for  the  plaintiff  against  him.    By  Lord  Chancellor 
Macclesfield :  "  It  is  plain  the  defendant  had  notice  of  the 
judgment,  and  did  not  pay  the  value  of  the  estate,  and  that  is 
a  strong  presumption  of  an  agreement  to  pay  off  the  judg- 
ment; and  since  the  plaintiff  cannot  proceed  at  law  againat 
the  defendant  upon  the  judgment,  for  want  of  docketing  it  ia 
due  time,  he  ought  to  be  relieved  in  a  court  of  equity."  Decieed 
that  the  defendant  pay  to  the  plaintiff,  the  money  boaa  fide 
due  upon  the  judgment.^ 

^d^cDtS!.^  The  relation  of  judgments,  at  common  law  to  the  first  day 
of  term,  and  the  statutory  provisions,  which  prevent  such  rebr 
tion  from  operating  to  give  a  priority  of  lien  as  against  odier 
judgments,  creditors,  purchasers,  or  mortgagees,  or  so  iar  as 
concerns  the  administration  of  the  estate  of  the  deceased 
debtor,  have  been  already  noticed  under  the  head  of  entering 
judgments. 

^Ij^tt"^      It  will  be  observed,  that  by  the  present  provision  of  the  sta- 

ment!^      tutcs,  the  Ucu  of  judgments  extends  to  estates  for  years,  under 

the  denomination  of  chattels  real.^    They  were  not  fonnerlj 

bound  by  the  judgment,  but  only,  like  other  chattels,  by  ttie 

execution. 


^  7  Vin.  Abr.  p.  68.  3Eq.  Gas.  eted,  notice  to  the  poreliaser,  or 

Abr.  664.  and  see  Sogd.  V.  &  P.  no  notice,  is  immeterial.    Tamen 

449,  60 ;  but  see  7  Vin.  Abr.  p.  64.  quere :  and  see  Cowp.  712.  Sogd* 

2  £q.  Gas.  Abr.  602,  where  it  is  V.  &P.  449,60.  Tidd. Pract 974. 

said,  tbat  the  statute  being  express  ^  2  R.  St.  369.  a.  3.   1  ib.  7%- 

and  positive,  that  a  judgment  shall  s.  6. 
not  bind  lands,  without  being  dock- 


JUDGMENT.  263 


It  is  a  ffeneral  rule,  that  eduitable  or  trust  estates,  are  not  moum 

^  ^  '  AMD  LIBH. 

snbject  to  execution  at  law,  nor  to  the  lien  of  a  judgment.^''     7„;^ 
The  revised  statutes  provide,  that  "  lands,  tenements,  and  ^^^ 
real  estate,  holden  by  any  one  in  trust,  or  for  the  use  of  another,  wbat  we 

trait  eiUitM 

shall  be  liable  to  debts,  judgments,  decrees,  executions,  and  ^^Jj*^^ 
attachments,  against  the  person  to  whose  use  they  are  holden, 
in  the  cases,  and  in  the  manner,  prescribed  in  the  first  chapter 
of  die  second  part  of  the  revised  statutes.*'^'  By  the  provi- 
aont  whicfa  appear  to  be  applicable  to  this  subject,  contained 
10  the  chapter  referred  to,  existing  trusts,  which  are  merely 
fcmal,  that  is,  where  lands  are  conveyed  or  devised  to  trus- 
tees, but  the  cestny  que  trust  is  entitled  to  the  actual  posses* 
lioQ  and  tbe  receipt  of  the  rents  and  profits  in  law  or  in 
eqaity,  and  the  trustees  have  no  power  of  actupJ  disposition  or 
management  in  relation  to  the  lands,  are,  by  the  revised  sta- 
tates,  converted  into  legal  estates.^  And  all  express  trusts 
wludi  may  be  hereafter  created,  except  such  as  are  authoiited 
sad  defined  by  the  revised  statutes,  are  legal  estates.'*  Trusts 
ariang  or  resulting  by  implication  of  law,  are  declared  not  to 
be  affected  by  these  provisions.'^ 

As  the  seisin  and  legal  estate  in  lands  mortgaged,  are  Equity  of  re^ 
deemed  to  continue  in  the  mortgagor  until  entry  and  foreclo-  boood, 
nre  by  tbe  mortgagee,  the  mortgage  being  regarded,  both  at 
hw  and  in  equity,  as  merely  a  security  for  the  debt,  a  judg- 
nent  b  a  lien  upon  the  interest  of  the  mortgagor,  or  equity  of 
ledenqition,  and  it  may  be  taken  and  sold  under  an  execution.^ 
TIk  revised  statntes  have,  however,  made  an  exception  to  this  except 
nue,  in  the  case  of  a  judgment  recovered  lor  the  debt  secured  jadfment  ii 
by  tbe  mortgage;  it  being  expressly  provided  that  the  equity  iu«mn. 
of  redemption  in  the  mortgaged  premises  shall  not  be  sold 
vader  the  execution.'' 


*^  3  loiM.  Gh.  Bep.  812L  5       "lb.  a.  60. 

Oav.  Bapk  486l  "  1  C&ines'  Caa.  in  Error,  47. 

*  2  R.  St.  866.  a.  96.  3  Johna.  Cb.  Rep.  279.  18  Johns. 

*lR.St  737.8. 47,48.  Rep.  11.  8  Eaat  Rep.  478. 

"•  lb.  738. 8. 49.  "2  R.  St.  868.  a.  81. 
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i»EioEiTT  It  was  formerly  held,  that  a  resulting  trust  in  lands  wa5 
„^  T~~  u  liable  to  be  seised  and  sold  on  execution,  where  the  trust  re- 
1^^^  ^  suited  in  favour  of  one  who  advanced  money  for  the  payment 
^SS^  of  lands  purchased  by,  and  conveyed  to,  another.^  Now  it  is 
{^"m^  provided,  that  ''where  a  grant  for  a  valuable  consideratioa 
'^*®'  shall  be  made  to  one  person,  and  the  consideration  therefor 

shall  be  paid  by  another,  no  use  or  trust  shall  result  in  favour 
of  the  person  by  whom  such  payment  shall  be  made ;  bat  the 
title  shall  vest  in  the  person  named  as  the  alienee  in  such  con- 
veyance, subject  only  to  the  provisions  of  the  next  section.''^ 
''  Every  such  conveyance  shall  be  presumed  fraudulent,  as 
against  the  creditors,  at  that  time,  of  the  person  paying  tlie 
consideration ;  and  where  a  fraudulent  intent  is  not  disproved, 
a  trust  shall  result  in  favour  of  such  creditors,  to  the  extent  that 
may  be  necessary  to  satisfy  their  just  demands.'"^ 

'*  The  provisions  of  the  preceding  fifiy-first  section  shall  not 
extend  to  cases,  where  the  alienee,  named  in  the  conveyance, 
shall  have  taken  the  same  as  an  absolute  conveyance,  in  his 
own  name,  without  the  consent  or  knowledge  of  the  person 
paying  the  consideration,  or  where  such  alienee,  in  violation 
of  some  trust,  shall  have  purchased  the  lands  so  conveyed, 
with  monies  belonging  to  another  person/'^ 

''  No  implied,  or  resulting  trust,  shall  be  alleged  or  esta* 
blished,  to  defeat  or  prejudice  the  title  of  a  purchaser,  for  a 
valuable  consideration,  and  without  notice  of  such  trust."" 

Lands  coo-       It  is  provided  by  statute,  that  '*the  interest  of  any  person 
not  bound,    holding  a  contract  for  the  purchase  of  lands,  shall  not  be  bound 
by  the  docketing  of  any  judgment  or  decree,  nor  be  sold  by 
execution  upon  any  such  judgment  or  decree."^ 


^  3  Johns.  Rep.  216.  Johns.  Ch.   Rep.  02.  8.  C    17 

*M  R.  St.  728.  s.  61.  Johns.  Rep.  851.    16  ib.  94.   ^ 

**  Ib.8.52.  Cow.Rep.78;  andhow  the  jodg- 

"  1  R.  St.  728.  8.  58.  ment  creditor  is  to  obtain  relief  in 

^  Ib.  8. 64.  equity  in  such  caae,   eee  poB^ 

^  1  R.  St.  744.  8.  4.  See  1    ''Execution." 
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The  statutes  provide,  that  *^  the  real  estate  which  beloncred  muoutt 

•  ,  *^  AND  Ll«II. 

to  any  deceased  person,  shall  not  be  bound,  or  in  any  way      — 
affected,  by  any  judgment  against  his  executors  or  administra- 
tors ;  nor  shall  it  be  liable  to  be  sold,  by  virtue  of  any  execu- 
tion issued  upon  such  judgment."^ 

The  lien  of  a  judgment  may  be  suspended,  and  afterwards  l*«  ^t^^ 
revive :  thus,  pending  the  imprisonment  of  a  debtor  on  a  ca.  JjfSJ^^it 
sa.,  another  creditor  obtained  a  judgment  against  him,  on  ^[r^u. 
which  a  fi.  fa.  was  issued,  and  the  real  estate  of  the  debtor  j^i^."^ 
levied  on  and  sold  by  the  sheriff:  the  debtor  having  been  after- 
vards  discharged  from  imprisonment,  under  the  **  act  for  the 
relief  of  debtors,  with  respect  to  the  imprisonment  of  their 
persons,''®^  a  fi.  fa.  was  issued  on  the  first  judgment,  according 
to  the  provisions  of  the  act :  it  was  held  that  the  lien  of  the 
first  judgment  was  suspended  during  the  imprisonment  of  the 
debtor  on  the  ca.  sa. ;  and  that  the  new  execution  could  have 
QO  priority  to  any  lien  created,  or  right  acquired  by  x>thers, 
daring  the  imprisonment ;  and  the  sale  under  the  second  judg- 
ment was  therefore  good.^ 

It  is  provided  by  statute,  that  ''whenever  lands  are  soldMongacoto 
m  conveyed,  and  a  mortgage  is  given  by  the  purchaser  at  <*•«  "gj^ 
the  same  time,  to  secure  the  payment  of  the  purchase  money,  ^^J*^*°* 
or  any  part  thereof,  such  mortgage  shall  be  preferred  to  any 
previous  judgment  which  may  have  been  obtained  agunst 
sQch  purchaser.'*^    Under  a  similar  provision  in  the  former 
states,  it  was  held,  that  the  priority  thus  given,  not  being 
("cstricted  by  the  words  of  the  act  to  the  case  of  a  mortgage 
to  the  vendor  of  the  land,  if  therefore  the  purchase  money 
^^  advanced  by  a  third  person,  to  whom  the  purchaser,  at 
the  same  time  that  the  conveyance  was  executed  to  him,  exe- 


*  2  R.  8t  449.  8. 12.  <"  13  Johnfl.  Rep,  588. 

"^  1 R.  Laws,  3^.    See  2  R.  .     «M  R.  St.  749.  0.  5. 
St.a63.B.157.   lb.  30.  V.  12.    lb. 
33.  s.  12. 
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nfJTuM.  ^"^^  *  mortgage  of  the  same  land  to  secure  the  money 

vanced,  such  mortgage  was  entitled  to  the  same  preference 
over  a  prior  judgment,  as  the  vendor  of  the  land  woald  have 
had,  had  the  mortgage  been  executed  to  him.** 

c^^en-  '^  ^^  "'^^  **^'^»  **^  where  a  trust  is  created  by  a  debtor 
oriSfo^w-^^^  the  payment  of  creditors,  one  of  whom  is  a  judgment  cre- 
SSd  toV/  ^^^^i  ^^  *s  entitled,  in  equity,  to  payment,  in  preference  to 
creditors  of  an  inferior  degree,  out  of  the  trust  fund :  although, 
had  the  fund  been  created  by  an  order  of  the  court  of  chan- 
cery, he  could  only  have  been  paid  pari  passu  with  the  other 
creditors.** 

to'^atiXd     As  a  judgment,  regularly  signed,  filed,  and  docketed,  has  a 
f^ruyof^  preference  over  subsequent  judgments  against  the  same  de- 
where  laadfl  fcudaut,  as  8  lien  upon  his  lands,**  if  several  executions  come 
to  the  hands  of  the  sheriff  against  the  same  defendant,  on 
judgments  docketed  at  different  times,  on  which  he  takes  and 
selk  the  lands  of  the  defendant,  he  must  apply  the  proceeds 
to  the  discharge  of  the  different  judgments,  according  to  their 
priority,  and  not  according  to  the  times  when  the  executions 
were  delivered  to  him." 
Irl  da*!tm     Whc*^  two  judgments,  in  favour  of  different  plaintiffs,  against 
to ^ve^*t  ^^  ^^™^  defendant,  were  filed  and  docketed  on  the  same  day« 
m^^S!  't  W81S  formerly  doubted  whether  either  had  a  preference  as  a 
lien ;  and  whether,  if  one  of  the  plaintiffs  took  out  an  execu- 
tion and  delivered  it  to  the  sheriff,  before  the  other  plainuff 
issued  his  execution,  and  the  lands  of  the  defendant  were  taken 
and  sold,  a  priority  was  not  gained  by  the  vigilant  creditor, 
so  that  .his  execution  must  be  first  satisfied.**     It  wbs  afte^ 
wards  expressly  decideu,  that  where  the  different  dmes  of  day, 
at  which  the  judgments  were  respectively  docketed,  were 
noted  by  the  clerk,  the^court  would  regard  the  fractions  of  a 


•*  15  Johns.  Rep.  477.       '  <"  18  Johns..  Rep.  120. 

'^  10  Johns.  Rep.  607.         «*  11  Johns.  Rep.  228.  8  H).  34^ 

^  2  \Vhett.  Rep.  396. 
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(lay,  in  order  to  ^ve  the  judgment  first  docketed,  the  priority  pmoritt 
to  which  it  was  entitled  by  statute.^^  The  statutes  now  require      — 
the  clerk  to  note  the  hour  of  docketing  the  judgment.^® 

It  has  been  held,  that  where  land  is  conveyed,  between  the  Lienof judf- 

'  "^       '  ment  prefer- 

rendering  and  docketing  of  a  judgment  against  the  vendor,  f^Q^^^i 
to  a  purchaser  who  has  notice  of  the  judgment,  with  intent  to  bSfwrnn^ 
elude  the  judgment  creditor,  such  conveyance  is  void  as  to  the  roS^docifet- 
debtor,  and  die  purchaser  from  him;  though  not  as  to  a  bona  mLu 
fide  purchaser  from  the  latter.^^ 

A  special  priority  is  sometimes  given  by  statute  to  certain  spedti  pri- 
jadgments:  Thus,  where  lands  owned  by  several  persons  areiadgmentt 
coQJoiotly  assessed  for  taxes,  and  a  part  belonging  to  one  is  2^)^\^^ 
sold  for  such  taxes,  and  some  of  the  owners  do  not  pay  their  ^"^^  ^*^^ 
dae  proportions  according  to  law,  he  whose  lands  were  sold 
is  entided  to  recover  of  those  owners  a  just  proportion  of  the 
mooey  be  pays  on  redemption  f^  or  if  he  does  not  redeem,  the 
same  proportion  of  the  value  of  the  land  sold  and  conveyed, 
that  such  owners  ought  to  have  paid  of  the  tax,  interest,  and 
charges  for  which  the  land  was  sold  i''^  And  it  is  provided,  that 
''every  judgment  obtained  under  either  of  the  two  last  sec- 
tions, shall  have  priority  as  against  the  lands  of  the  defendant 
therein,  on  which  the  tax  was  assessed,  and  for  which  such 
proportional  part  ought  to  have  been  paid,  to  all  mortgages 
executed,  and  all  judgments  recovered,  since  the  twenty-third 
day  of  April,  eighteen  hundred  and  twenty-three/'''^  But  it 
is  provided,  that  such  judgment  shall  not  be  entitled  to  the 
priority  thus  conferred,  "  unless,  at  the  time  of  docketing  the 
same,  the  plaintiff  cause  an  entry  to  be  made  by  the  clerk,  in 
the  docket  thereof,  specifying  that  such  judgment  has  priori^, 
fatten  on  certain  lands,  over  mortgages  and  other  judg- 


•»  I  Cow.  Rep.  592.  ^*  1  R.  St.  410.  a.  73. 

'*  2  R.  St.  361.  B.  13.  See  ib.       ^  lb.  s.  74. 

359. 1.8.  '*  lR.St.411.8.75. 
"*  13Iohn9.  Rep.  471. 
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?D  Lini    ^^^^*  pursuant  to  the  laws  regulating  the  collection  of  taxes ; 

—      which  entry  shall  be  a  part  of  such  docket."'* 
andof  jndg-      A  preference  IS  also  given  by  the  following  statutory  provi- 
^ra^wTdflbte  ^^^^^9  ^^  decrees  in  equity,  obtained  against  heirs  or  devisees,™ 
^JSSdoT  ^'^^  ^^^  ^^^^  ^^  ^^®  ancestor  or  devisor  upon  lands  descended 
devised.       ^^  devised,  over  judgments  obtained  against  the  heirs  or  de- 
visees for  their  own  debts.     ^*  Every  final  decree  rendered  in 
such  suit,  shall  have  preference  as  a  lien  on  the  real  estate 
descended,  to  any  judgment  or  decree  obtained  against  such 
heir  personally,  for  any  debt  or  demand  in  his  own  rigbt."^ 

"  When  it  shall  appear  in  any  such  suit,  that  before  the  com- 
mencement thereof,  any  such  heir  has  aliened  the  lands,  tene- 
ments, or  hereditaments  descended  to  him,  or  any  part  thereof, 
he  shall  be  personally  liable  for  the  value  of  the  estate  so 
aliened,  and  judgment  shall  be  rendered  therefor,  and  execa- 
tiou  awarded,  as  in  suits  for  his  own  debts."''*  "  In  such  cases 
the  preference  herein  before  declared,  in  respect  to  demands 
against  the  ancestor  of  such  heir,  shall  apply,  and  such  heir 
may  show  the  same  matters  herein  before  allowed ;  and  the 
same  proceedine^s  and  judgment  shall  be  had  thereon."^ 


SECTION  IV. 


OF  AKENDIN6  JUDOMEIVTS ;  OF  SETTING  OFF  JUDOXSlfTS ;  OF  THE 
SATISFACTION  AND  CANCELLING  OF  JUDGMENTS  ;  AND  OF  AUDITA 
QUERELA. 

Amending  jvdgmenii.']  ^  mere  miscalculation  of  the  da- 
mages recovered,  will  not  avoid  the  judgment,^  and  the  clause 
of  in  toto  se  attingunt,  at  the  end  of  the  judgment  record, 


•»»  2  R.  St.  361.  8. 14.  ■«  lb.  B.  49. 

^»  2  R.  St.  456.  8.  60.  ^  lb.  b.  60. 

^^  2R.  St.  454. 8. 48.  *«  8  Brod.  &  Ring.  809. 
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being  only  a  clerical  addition,  and  no  part  of  the  judgment,  if  ^^;^^, 
it  miscalculate  the  aggregate  of  damages  and  costs,  it  is  im- 
material.^^ The  omission  to  give  notice  of  taxing  costs,  never 
affects  the  regularity  of  the  judgment.  This  has  been  ruled 
often,  and  is  well  settled^  The  only  consequence  of  omittmg 
notice,  is  a  retaxation  at  the  expense  of  the  party.'' 

During  the  same  term  in  which  the  judgment  is  given,  it  is 
amendable  at  common  law,  in  form  or  in  substance.^  But  it 
has  been  held  not  to  be  amendable  after  that  term,  any  further 
than  is  allowed  by  the  statutes  of  amendments."^  Upon  these 
statutes  it  has  been  held,  that  if  there  be  any  thing  to  amend 
by,  the  judgment  may  be  amended  in  point  of  form,  for  the 
misprison  of  the  clerk  ;^  and  it  is  amendable  by  the  verdict.^ 

Where  the  jury  by  mistake  gave  damages  in  a  penal  action/ 
the  plaintiff  was  allowed  to  enter  a  remittitur  of  the  damages 
on  the  record,  after  it  was  carried  by  writ  of  error  to  the  king's 
bench;  and  the  transcript  was  made  conformable  thereto.^ 
And  where,  in  replevin,  the  defendant  had  entered  a  wrong 
judgment  upon  an  irrelevant  verdict,  the  court,  after  error 
brought,  allowed  him  to  amend  his  judgment  on  payment  of 
the  costs  in  error,  and  of  the  motion  to  amend,  on  the  plaintiff 
in  error  undertaking  to  nonpros  the  writ  of  error.^  And 
where  a  verdict  was  given  for  a  sum  exceeding  the  damages  in 
the  declaration,  and  judgment  entered  for  the  same,  and  a 
writ  of  error  brought  upon  the  judgment,  assigning  that  for 
caose,  the  court  allowed  the  plaintiffs  to  amend  the  judgment 
and  transcript,  in  a  term  subsequrat  to  that  in  which  the 
judgment  was  signed,  by  entering  a  remittitur  for  the  excess;^ 
and  in  another  case,  the  plaintiff  was  permitted  to  enter  a  re- 


*>  10  Johns.  Rep.  881.  *«  2  Str.  1132.  1166.  1182.    5 

•»  7  Cow.  Rep.  418.  Burr.  2730.  1  T.  R.  783.   6  lb.  1. 

«  8  Co.  Rep.  IW.    Gflb.  C.  P.  ••2  Str.  787.  Tidd.  Pact.  770. 

108.  Tidd.  Pract.  975.  976. 

"*  1  WUg.  61.  2  Str.  1200.  S.  C.  "^  1  Marsh.  Rep.  180. 

4Barr.  1988.  1  Ifaish.  188.  and  as  "*  8  T.  R.  849.  4Ib.  609. 

to  imendments  under  the  statute,  ^  4  Made  dl&  Selw.  94.  bnt  see 


•ee  ante.  Vol.  1.  p.  606.  2  Chit.  Rep.  24. 
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iSmJbxm.  ^^^t*"^  ®^  ^®  excess  above  the  sum  laid,  on  payment  of  the 
costs  of  the  writ  of  error.*^ 

Where  the  clerk  or  attorney  entered  judgment,  de  bonb 
propriis,  instead  of  de  bonis  testatoris,  on  error  brought,  the 
court  ordered  the  entry  to  be  amended  f^  and  the  court,  having 
amended  the  postea,  after  argument  in  error  in  the  king's 
bench,  amended  the  judgment  roll  conformably  with  the 
postea,  after  judgment  in  error  entered  of  record.^ 

Where  a  defendant  was  entitled  to  treble  costs  by  a  judge's 
'  certificate,  under  a  statute,  and  the  judgment  was  entered  up 
for  treble  costs  generally,  without  stating  on  what  ground  the 
defendant  was  entitled  to  them,  it  was  held  to  be  a  substantial 
defect,  and  the  court  refused  to  amend  the  judgment,  by  striking 
out  the  word  treble.'*'  A  judgment  will  not  be  amended  to 
the  prejudice  of  an  executor,  which  two  terms  since  passed  for 
him  on  demurrer.^ 

A  general  verdict  was  given  for  the  plaintiff,  on  a  declara- 
tion, consisting  of  several  counts,  some  of  which  were  bad  m 
point  of  law.  The  evidence  applied  to  all  the  counts.  After 
error  brought,  and  nrgmnent  in  error,  the  court  below  amended 
the  postea,  by  entering  the  venyct  for  the  plaintiff  on  the  first 
count,  and  for  the  defendant  on  the  others ;  and  amended  die 
judgment  roll  remaining  in  that  court  by  the  amended  postea, 
after  the  judgment  had  been  reversed  by  the  court  above  ^ 
and  it  would  seem  that  the  court  above  was  bound  to  amend 
the  record,  by  the  amended  record  of  the  court  below.^  In 
gectment,  the  plaintiff  declared  for  twenty  messuages,  twen^ 
tenements,  &c;  and  after  a  verdict  and  writ  of  error,  the 


**  1  H.  Bl.  642.  Taunt.  45.  Bat  see  16  Johns.  Rep. 

"»  7  Cow.  Rep.  344.    1  Cow.  602.  1  H.  Bl.  238.  6  TaHnL  554. 

Rep.  189.   5  Burr.  2730.    1  T.  R.  lManh.211.    IT.  R.  783.    OT. 

783.  E.  1. 

"^  3  Bing.  Rep.  346.  •*  1  Barn.  JLCies.  819. 

^  1  Marsh.  Rep.d82.  S.  C.    5  ~  lb. 
Taunt.  820.    3M.  ^8.601. 

"^  1  Marsh.  Rep.  401.  8.  C.    6 
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court  below  allowed  the  record  to  be  amended,  by  strikinir  akkkkho 
OBt  the  words  twenty  tenements.^ 

On  an  affidavit  of  the  mistake  of  a  clerk  in  the  office  of  the 
plaiotiff*s  attorney,  a  judgment  record  was  allowed  to  be 
amended,  by  inserting  the  name  of  another  defendant  in  the 
warrant  of  attorney,  and  memorandum,  by  adding  the  letter  % 
to  the  word  defendant,  wherever  it  occurred  in  the  record,  and 
die  judgment  to  be  docketed  nunc  pro  tunc,  as  against  the 
defendant,  omitted;  saving,  however,  to  all  persons  their 
rights,  bona  fide  acquired,  in  hb  estate  from  the  time  the  first 
jodgment  was  docketed,  until  the  time  of  granting  the  rule.'' 

So,  in  an  action  of  covenant  on  a  warranty  in  a  deed,  to  which 
the  defendant  pleaded  non  est  factum,  with  notice  of  the  spe- 
cial matter  to  be  given  in  evidence ;  at  the  trial  the  deed  was 
proved,  and  a  verdict  taken,  subject  to  the  opinion  of  the 
court,  on  the  question  of  eviction  :  the  judgment  of  the  court 
being  in  favour  of  the  defendant,  it  was  entered  up  on  the  re- 
cord, generally,  according  to  the  issue  of  non  est  factum;  and 
as  in  that  form  of  the  record,  the  plaintifi"  would  be  barred 
from  bringing  any  other  action  on  the  same  deed,  he  was  al- 
lowed  to  amend,  by  striking  out  the  verdict  and  judgment, 
and  entering,  in  their  stead,  a  judgment  of  nonsuit^ 

Where  the  plaintiff's  attorney,  on  entering  judgment,  forgot 
to  search  for  the  nisi  prius  record,  which,  as  well  as  the 
postea,  minutes,  venire,  panel,  be,  were  never  filed,  and  the 
judgment  record,  besides,  contained  several  errors  in  the  award 
of  venire  and  continuances ;  the  court,  after  error  brought,  and 
after  several  terms  had  elapsed,  allowed  the  necessary  papers 
to  be  filed,  and  the  record  to  be  amended  on  payment  of  the 
costs  of  motion,  and  of  the  writ  of  error  if  the  (ilaintiff  chose 
to  discontinue  it,  observing,  that  it  w&s  a  matter  of  course  to 
aOow  such  amendments  where  the  omission  or  informality  was 
accounted  for.*'* 


'^  1  Moore  &  Payne,  330.  ^  17  Johns.  Rep.  86. 

14  Johns  Rep.  219.  ^*^  2  Cow.  Rep.  410. 
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AMBUDiRo      Where  the  supreme  court  had  held  a  replication  on  demiir- 
rer  to  be  bad,  and  that  the  plea  was  suffif:ient,  and  their  judg- 
ment was  afterwards  reversed  on  the  ground  that  the  plea  was 
defective ;  the  record  having  been  remitted  after  the  reversal, 
the  defendant  moved  to  amend  his  plea,  which  he  was  allowed 
to  do,  on  payment  of  all  the  costs  of  the  demurrer,  of  the  mo- 
tion, and  in  error;  and  the  court  obs^red,  that  allowing  the 
amendment  was  matter  of  discretion,  and  that  although  for- 
merly the  objection  that  the  proceedings  were  no  longer  in 
paper  might  have  been  sufficient,  yet  that  courts  of  late  bad 
not  confined  themselves  stricdy  to  cases  where  the  proceedings 
were  in  paper^  but  had  been  guided  by  the  question  whether 
substantial  justice  required  the  amendment,  at  whatever  stage 
of  the  proceedings  it  might  be  moved.     The  court,  however, 
allowed  the  particular  plea  only  to  be  amended,  declaring,  that 
they  would  not  give  the  defendant  an  opportunity  to  set  up  an 
unconscionable  defence  by  a  rule  to  amend  generally.' 

The  records  of  judgments  of  the  courts  of  common  pleas, 
although  error  to  tiie  supreme  court  has  been  brought  upon 
them,  are  still  considered  as  remaining  in  the  court  below  for 
the  purposes  of  amendment ;  and  where,  several  terms  after 
error  brought,  the  court  below  had,  on  the  plaintiff's  discove^ 
ing  the  error,  allowed  a  special  verdict  to  be  amended,  so  as 
to  state  the  accruing  of  the  cause  of  action  to  have  been  ante- 
rior to  the  commencement  of  the  suit  instead  of  afterwards,  and 
it  was  moved  in  the  court  above,  after  joinder  in  error,  that  a 
corresponding  amendment  should  be  made  in  the  return,  the 
court  granted  the  motion,  the  delay  having  been  accounted  for» 
although  it  was  too  late  to  allege  diminution,  or  award  a  ce^ 
tiorari,  the  joinder  in  error  being  an  admission  that  the  return 
was  perfect.^ 

Amendments  of  the  judgments  of  the  common  pleas  may 
also  be  made  in  the  supreme  court  after  they  are  removed 


6  Cow.  Rep.  606.  «  2  Cowen.  Rep.  408. 
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ihere  by  error,  and  either  before  or  after  reversal.  As  where  AMwcDwa 
the  defendant  had  below  pleaded  two  pleas,  one  of  which  was  — 
defflurred  to,  upon  which  judgment  had  been  given  for  him, 
and  on  error  had  been  reversed ;  a  motion  being  made  to  amend 
the  plea,  so  as  to  put  the  cause  at  issue  on  both  pleas,  and  have 
a  trial  at  the  circuity  it  was  granted  on  payment  of  costs.^  And, 
after  assignment  of  errors,  where  the  error  was,  that  the  plain- 
tiff had  entered  judgment  upon  an  assessment  by  the  cldrk, 
without  entering  a  nolle  prosequi  as  to  the  money  counts,^  the 
court  above  allowed  a  nolle  prosequi  to  be  entered,  on  pay- 
mant  of  the  costs  in  error  and  of  the  motion,  notwithstanding 
it  was  to  affect  the  bail  below,  who  had  been  sued  for  the  es- 
cape of  the  defendant*^ 

And  the  supreme  court  will  allow  amendments  to  be  made 
in  the  record  after  error  to  the  court  of  errors :  as  where  the 
IKHtea  by  nustake  contained  a  finding  of  only  one  of  two  issues 
joined,  without  regarding  the  other  issue ;  after  joinder  in 
error,  it  was  allowed  to  be  amended,  notwithstanding  the  ob- 
'ectioD  that  the  court  above  would  not  regard  the  amendment, 
aAer  issue  joined  in  error.^ 

SeUing  off  JudgnwnU.^    It  is  the  settled  practice  of  the  Judcmenta 
courts  to  allow  a  set-off  of  judgments  recovered  in  the  same  coon  and 

•^      "  common 

coort,  or  a  judgment  recovered  in  one  court  to  be  set  off  against  i^"'* 
a  judgment  recovered  in  another  court,  so  as  to  narrow  the 
execution  to  the  balance.^  This  power  of  setting  off  judgments, 
does  not  depend  upon  the  statutes  of  set-off,  but  upon  the  ge- 
neral jurisdiction  of  the  court  over  its  suitors,  and  is  an  equi- 
table jurisdiction.'     Where  a  judgment  is  recovered  between 


'  5  Cow.  Rep.  21.  Rep.  04.    3  Caines'  Rep.  190.    1 

*  This  is  no  longer  error.  See    Johns.  Rep.  144.    3  lb.  247.    4 
2R.SL3W.8.  4.  Taunt.  Rep.  632.  1  H.  Bl.  217. 

*  7  Cow.  Rep.  524.  »  4  T.  Rep.  123.  8  lb.  09.  1 

*  7  Cow.  Rep.  425.  Johns.  Ch.  Rep.  94.  14  Johns. 
'  2  Bl.  Rep,  809.  1  Johns.  Ch.  Rep.  75. 

Vol.  11.  35 
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jBTTtiro  orr  (he  Same  parties  in  this  court,  and  another  in  a  court  of  com- 

JVBOIIBim;  ' 

—      mon  pleas,  either  court  may  enforce  a  set-off.^ 
and  also  of       And  in  a  late  case  the  court  determined,  that  although  it 

Justices*  '  >..        t 

ro^'d^  had  never  gone  further  in  practice  than  setting  off  judgments 
off^iS  of  other  courts  of  record  against' its  own,  yet  that  the  same 
etch  other,  principle  would  apply  to  the  judgments  of  a  justice's  court, 
as  they  were  equally  conclusive'  upon  the  defendant  with  a 
judgment  of  a  court  of  common  pleas.^®  But  where  a  judg- 
ment was  obtained  in  a  justice's  court  by  attachment,  without 
the  defendant's  appearance,  the  court  refused  to  set  it  off;  ob- 
serving, that  it  was  but  prima  facie  evidence  of  a  debt,  and  that 
a  bond  or  note  might  as  well  be  set  off  on  motion*^^- 

The  court  will  not,  upon  motion,  allow  a  debt  to  be  set  off 
foi:  which  the  party  applying  has  obtained  no  judgment;^  and 
it  only  interferes  to  establish  a  set-off  against  a  judgment,  where 

late  to  plead  ^^  ^^  ^^  ^^^  ^^^  ^  Stage  of  the  cause  for  the  par^  to  have  availed 
^^  himself  of  it  by  way  of  plea,  and  not  where  he  might  have  tried 

the  question  in  an  action.^^ 

An  astipee  The  assignee  of  a  judgment  of  a  court  of  record  may  also 
)n«itmayai-set  it  off  ;^^  but  a  judgment  purchased  by  a  party  with  the 
view  to  set  it  off,  and  with  condition  that,  if  he  fails  to  obtain 
the  set-off  on  motion,  the  assignment  shall  be  void,  and  accom- 
panied with  a  stipulation,  that  the  assignee  shall  be  indenmi- 
fied  against  the  costs  of  the  motion,  cannot  be  set  off.  To 
warrant  setting  it  off  he  must  purchase  absolutely.^^ 

It  is  doubtful  whether  the  court  will  allow  an  assignee  of  a 

not  •? '^'^  judgment  of  a  justice's  court  to  set  it  off.    In  the  only  case 

iudj^nt;    ^bich  h^  occurred,  the  motion  was  opposed  by  affidavits, 

alleging  fraud,  and  presenting  a  complicated,  intricate  state 


*  2  Bos.  &  Pull.  28.    1  Johns.        "  Barnes'  146.  190.    2  Tidd. 

Ch.  Rep.  94.  1  Gaines'  Rep.  190.  Fnct.  1028. 
1  Johns.  Rep.  146.    1  Maule  &       ^'6  Taunt.  Rep.  176. 
Selw.  606.  "  7  Cow.  Rep.  480. 

*•  8  Cow.  Rep.  126.  "  7  Cow.  Rep.  469. 

"  6  Cow.  Rep.  508. 
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of  facts ;  and  the  court  refused  the  set  oflf  on  this  ground,  ■trnno  orr 
without  saying  whether  they  would  in  any  case  protect  the 
rights  of  an  assignee  of  a  justice's  judgment.^® 

Although  an- Assignee  of  a  judgment  is  allowed  to  set  it  off,  buttbe 
yet  he  cannot  do  it  unless  he  has  a  beneficial  interest  in  it :  mu«thave 

^  the  benefl- 

and  dierefore,  where  A  indemnified  the  sherifi*  for  selling  J^*{^^5«'^.' 
goods  claimed  by  B,  and  B  sued  the  sheriff  for  a  trespass,  and  "^°^* 
recovered  judgment,  and  A  purchased  a  judgment  and  took 
ao  assignment  of  it  in  the  sheriff's  name,  for  the  purpose  of 
setting  it  off  against  the  judgment  recovered  against  the  sheriff, 
tbe  court  refused  to  allow  it  to  be  done.^®^ 
It  is  not  necessary  that  the  judcrments  should  be  in  the  same  it  is  not  ne- 

ceflsary  tliat 

right ;  but  the  set-off  will  be  allowed,  if  the  judgment  prayed  ^<>  J*'^  ^ 
to  be  set  off,  may  be  enforced  at  law,  against  the  party  recover-  *^'^^'5!5f** 
iDg  the  judgment  to  be  diminished  or  satisfied  by  the  set-off .  <^*^' 
so  where  A  recovered  a  judgment  against  B  and  C  for  an  as- 
sault and  battery,  and  B  recovered  a  judgment  against  A  for 
an  assault  and  battery,  it  was  held,  B  being  insolvent,  and  C 
much  embarassed,  that  A  was  entitled  to  have  the  judgment 
recovered  by  him  against  B  and  C,  applied  in  satisfaction  of 
the  judgment  recovered  by  B ;  for  B  was  liable  for  the  whole 
amount  of  the  judgment  rendered  against  himself  and  C,  and 
in  case  he  paid  it,  could  have  no  contribution  from  his  co-de- 
fendant" 

So  apart^has  been  perniitted  to  set  off  a  separate  demand 
for  costs  payable  to  himself  alone,  against  a  joint  demand  for 
costs  payable  by  himself  and  others  :'^  and  he  has  also  been 
permitted  to  set  off  a  demand  for  costs  against  costs  and  da- 
mages, one  being  a  separate  and  the  other  a  joint  demand.^^ 


**  3  Wend.  Rep.  331.  Rep.  217.  657.    Sed  vide  Barnes, 

'''  7  Cow.  Rep.  480.  130.  BuU.  N.  P.  336. 

"  Simpson  va.  Hart,  14  Johns.  ^^  2  H.  Black.  Rep.  687.  Caw- 

Bep.63.  4  Term.  Rep.  123.  BuU.  thome    vs.   Thompson  and   an- 

N.  P.  336.  other,  T.  24.  Geo.  III.  K.  B. 

"  Baniee,  146.    1   H.  Black. 
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siTTiNo  orv     So,  where  there  were  many  defendants,  and  some  went  to  trial 
—      and  obtained  a  verdict,  but  others  suffered  judgment  by  de- 
fault, the  costs  and  damages  on  the  judgment  by  default  were 
permitted  to  be  deducted  from  the  costs  taxed  to  those  defend- 
ants who  had  a  verdict.^ 

But  where,  in  an  action  of  trespass  against  four  defendants, 
the  plaintiff  obtained  a  verdict  against  one,  and  the  other 
three  were  acquitted,  the  court  would  not  suffer  the  costs  of 
the  three  defendants  who  were  acquitted  to  be  deducted  out  of 
the  plaintiff's  costs,  against  that  defendant  who  was  found 
guilty.^'  And  a  judgment  recovered  by  A  against  B  and  C, 
cannot  be  set  off,  on  application  to  the  general  jurisdiction  of 
the  court,  against  another  judgment  recovered  against  A,  by 
the  assignees  of  B,  under  an  insolvent  act ;  the  interest  of 
third  persons  intervening,  who  have  peculiar  claims  by  the 
statute.^ 

Manner  of       Where  the  application  is  made  by  the  party  to  whom  the 

eilfecilng  the  '^'^  J  r      J 

wt  off,  larger  sum  is  due,  the  rule  is  for  a  stay  of  proceedings  in  the 
suit  for  the  less  sum,  on  acknowledging  satisfaction  for  the  less 
sum  ^  but  where  the  less  sum  is  due  to  the  party  applying, 
the  rule  is,  to  have  it  deducted,  and  for  a  stay  of  proceedings 
on  payment  of  the  balance.^^ 

Aod  deeii-         Where  a  judgment  of  reversal  had  been  obtained  in  this 

ned,  where  i-       .    j  .  »  •  .  . 

the  coon      court,  of  a  judgment  in  a  court  of  common  pleas,  and  a  resti- 

^7tte!raaM  ^^^°  awarded,  and  afterwards  a  second  judgment  obtained  in 

^^j^i>     a  new  action,  between  the  same  parties  in  the  common  plets, 

for  a  greater  amount  than  the  judgment  rendered  in  diis  court, 

the  court  refused  to  interfere,  on  the  ground  of  inconvenience, 

as  their  order  could  be  enforced  only  by  attachment ;  and  left 


*"  1 H.  Black.  Rep.  S3.  "  BoU.  N.  P.  396.    I  Taunt. 

"  Banie8,145.  BaU.N.P.3S6.  426.  1  Bfaule  & 8elw. 696. 

Sed  Tide  1 H.  Black.  Rep.  23. 217.  ^  3  WUs.  396.    4  Tena  Rep. 

657.    2  H.  Blaok.  Rep.  667.  124. 

»  8  East.  Rep.  147. 
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the  party  to  his  remedy  in  the  court  below,  which  had  undoubt-  bkttiiio  off 
cd  power  to  direct  the  set-off.**  — 


We  have  akeady  had  occasion  to  notice  the  manner  inAttomey^ 
which  an  attorney's  lien  for  his  costs  is  affected  by  this  prac- 
tice of  setting  off  judgments.^^^ 

Sa&rfactiau  of  judgment  and  cancelling  the  dockei.'\  The 
revised  statutes  contain  the  following  provisions  respecting  the 
satisfaction  of  judgpnent^  and  cancelling  and  discharging  the 
docket: 

''  The  docket  of  a  judgment,  rendered  in  any  court  of  record,  aerk  to  can- 
may  be  cancelled  and  discharged  by  the  clerk  thereof,  upon  ^  ^^^' 
filing  with  him  an  acknowledgment  of  satisfaction,  signed  by  ^^^' 
the  party  in  whose  favour  such  judgment  was  obtained,  or  by 
hit  executors  or  administrators,  duly  authenticated  as  herein- 
aacr  duwted."*^ 

"  Such  acknowledgment  shall  be  made  before  some  judge  Ackoow- 
of  the  court  in  which  the  judgment  was  rendered,  or  before  before  wbom 
some  judge  of  the  county  courts,  or  commissioner  of  deeds, 
who  shaU  certify  that  the  party  making  the  same  was  known, 
or  was  made  known,  to  such  officer,  by  competent  proof."^     certificate. 

"  Such  acknowledgment  may  also  be  made  by  the  attorney,  j^J^^I^^ 
OQ  record,  of  the  party  in  whose  favour  the  same  was  rendered,  ^^Sn^ 
wjthin  two  years  after  the  filing  of  the  record  of  such  judgment,  Sioniey.*^^ 
in  the  same  manner,  and  with  the  like  effect,  as  if  made  by  such 
party  himself;  but  such  satisfaction  shall  not  be  conclusive 
against  the  party  in  whose  favour  the  judgment  was  rendered, 
in  respect  to  any  person  to  whom  actual  notice  of  the  revoca- 
tion of  the  autbori^  of  such  attorney  shall  have  been  given, 
before  any  payment  on  such  judgment  shall  have  been  made, 
or  befitfe  any  purchase  of  property,  bound  by  such  judgment, 
shall  have  been  effected."^ 

''When  payment  of  the  judgment  is  made,  satisfaction  there- 


t^mm 


'^  I  Johns.  Rep.  146.  14  Johns.       ">*  2  R.  St.  862.  s.  22. 
Rep.  75.  "^  lb.  8. 23. 

*•*  Ante,  1  Vol.  Ifl2.  =»  lb.  s.  24, 
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•ATiifAc-  of  shall  be  acknowledged  by  the  attorney  or  plaintiff  rccehr- 
cvKcwLLwo.  ing  the  amount,  on  payment  of  the  fees  by  the  defendant"* 
If  execation      "When  an  execution  issued  upon  any  judgment,  shalh  be 
tfsflM.  clerk  returned  satisfiecf,  in  whole  or  in  part,  such  judgment  shall  be 

to  make  an  *  - 

entrv  tbeieof  jjggjn^ J  satisfied  to  the  extent  of  the  amount  so  returned  as 

on  ta*}  aock'  ■ 

*'•  having  been  collected  on  such  execution,  unless  such  return 

be  vacated  by  the  court.  And  upon  any  execution  being  so 
returned,  the  clerk  of  the  court  shall  enter  in  the  docket  of 
such  judgment,  the  fact  that  the  amount  stated  in  such  return 
to  have  been  levied,  has  been  collected.*** 
Clerks  to  In-  "Upou  any  judgment  in  the  supreme  court  being  discharg- 
diflchanlMored,  the  clerk  with  whom  the  record  thereof  was  filed,  shall 
transmit  to  the  other  clerks  of  that  court,  with  the  next  tran- 
script of  dockets  sent  by  him,  a  certificate  of  such  fact ;  and 
the  said  clerks  shall  thereupon  enter  in  their  respective  dock- 
ets of  such  judgment,  the  fact  that  the  same  is  discharged."^^ 

Form  of  The  acknowledgment  of  satisfaction  is  taken  on  a  paper, 

pteee.  ^  called  a  satisfaction  piece,  containing  the  title  of  the 
court,  and  the  term  when  acknowledged,  the  names  of  the 
parties,  the  nature  of  the  action,  the  amount  of  the  recoveiy, 
the  term  as  of  which  judgment  was  entered,  and  the  certificate 
of  the  ofiicer  before  whom  it  is  taken. 

Whit  Where  an  action  is  brought  upon  a  judgment,  and  judg- 

SnuStfae-  mcut  thereupon  recovered,  it  is  no  satisfaction  of  the  original 
ties  ttaepvty  judgment  ;^®^  nor  is  it  an  extinguishment,  both  being  debts  of 
entered.  equal  degree.  But  where  one  recovers  judgment,  and  after- 
wards is  sued  by  his  debtor,  and  sets  up  his  judgment  by  way  of 
set-off  in  the  action,  and  the  ^ury  find  a  verdict  thereupon  for 
the  original  debtor,  the  judgment  in  favour  of  the  latter  k  a 
satisfaction  of  the  judgment  against  him,^  and  the  court  will 
order  it  to  be  entered. 


»  lb.  8.  25.  »•*  1  Cow.  Rep.  178. 

**  lb.  B.  28.  ^  lb.  208. 

«  lb.  8. 27. 
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And  a  defendant  was  allowed  to  enter  satisfaction  on  the  i^^TxarAc- 
roll,  apon  a  judgment  obtamed  against  him  in  the  king's  <^^^^"°- 
bench,  on  his  acknowledging  satisfaction  for  the  amount,  upon 
a  judgment  obtained  by  him  in  the  common  pleas,  against  the 
plaintiff,  for  a  larger  amount,  although  he  had  the.plamtiff  in 
costody  in  execution  on  that  judgment.^  So,  after  a  plaintiff 
had  recovered  damages  under  a  writ  of 'inquiry  in  trover,  for 
the  conversion  of  his  title  deeds,  the  court  permitted  satisfac- 
tion of  the  damages  to  be  entered  on  the  roll,  upon  the  terms, 
of  the  defendant  delivering  up  the  deeds,  and  paying  all  the 
pfadndff's  costs,  as  between  attorney  and  client,  and  submitting 
to  other  terms,  by  which  plaintiff  was  placed  in  as  good  a  situ- 
ation as  he  was  in  before  the  cause  of  action.^ 

It  has  been  held,^  that  a  levy  on  sufficient  personal  property 
to  satisfy  the  judgment,  operates  per  se  as  a  satisfaction,  and 
that  the  judgment  ceases  to  be  a  lien  from  the  time  of  the 
kvy,*^  although  the  execution  be  afterwards  returned  unsatis- 
fied,*^ and  the  defendant  is  discharged.^  But  this  rule  may 
not  apply  where  the  levy  is  not  proceeded  with,  on  account  of 
doabts  existing  as  to  the.  right  of  property,  and  a  defendant 
who  prevents  its  being  pursued,  by  denying  his  right  of  pro- 
perty, cannot  avail  himself  of  the  rule.^  And  where  a  judg- 
ment is  confessed  by  a  third  person,  as  collateral  security  for 
another  judgment,  and  a  levy  is  made  under  the  collateral 
jndgment,  it  does  not  operate  per  se  as  a  satisfaction  of  the 
original  judgment,  but  only  so  far  as  payment  is  actually  ob- 
tained from  it.** 

Where  there  are  two  suits  for  the  same  cause  of  action,  both 
of  which  proceed  to  judgment  and  execution,  a  satisfaction  of 
either  judgment  is  a  discharge  of  the  other.^^ 

^  1  Maole  &  Selw.  606.  ^7  Cow.  Rep.  13. 

^  1  Dowl.  dt  Ryl.  201.  "  8  Cow.  Rep.  104. 

^  But  now  see  2  R.  St.  362.       »  8  Cow.  Rep.  102. 

8.26.  40  lb. 

^  4  Cow.  Rep.  418.  and  cases       *'  0  Johns.  Rep.  221.    4  Johns, 
^here  cited.  Rep.  460. 
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BATMPAc-  An  agreement  by  the  owner  of  an  execution,  with  certaiu 
cAxciLLuro.  persons,  to  prevent  the  nsual  competitum  at  a  snerm's  sal^, 
and  in  order  to  leave  a  small  balance  on  the  execution,  for  the 
purpose  of  seizing  the  property  of  the  debtor,  was  held  to  be 
firandulent,  and  the  execution  deemed  in  law  to  be  satisfied, 
there  having  been  lands  seised  on  the  execution,  amountbg 
in  value  to  a  far  greater  sum  than  the  debt,  and  which,  in 
consequence  of  such  fiaudulent  agreement,  sold  for  mere  no- 
minal prices.^ 

Where  the  sherifi;  instead  of  making  a  levy,  took  the  de* 
fendant's  negotiafa^  note,  receipting  it  as  payment  in  fidl,  and 
returned  the  execution  satisfied,  and  the  defendant  afterwards 
paid  the  note  to  a  thurd  person,  to  whom  it  had  been  trans- 
ferred, it  was  held  that  this  did  not  operate  as  a  legal  dis- 
charge of  the  execution,  nor  entitle  the  defendant  to  a  satis- 
faction of  the  judgment;  the  sheriff  not  having  power  to  <fis- 
charge  an  execution,  even  by  returning  it  satisfied,  unless  he 
proceeds  and  executes  it  in  due  course  of  law.^ 
impriMm-         How  fiuT  the  imprisonment  of  the  defendant  in  execution  is 
cS^on how"  a  satisfaction  of  the  judgment,  will  be  found  treated i>f  under 
ftctton.       the  head  of  capias  ad  satisfadendum* 

When  and       ^^  ^  pUuntiff  proceed  upon  his  judgment,  after  it  has  been 
^^^n    satisfied,^  or  refuse  to  acknowledge  satisfaction,  the  jdefend- 
^£S^^   ant  may  move  the  court  for  permission  to  enter  up  satis&ction : 
fM?o^  and  where  a  judgment  had  been  fiiUy  paid,  and  the  plaintiC 
on  the  application  of  the  defendant,  refused,  without  any  rea- 
son, to  acknowledge  satisfacdon,  the  court  ordered  him  to  enter 
satisfaction  at  his  own  expense,  and  to  pay  the  costs  of  the 
motion.^ 

Where  the  plaintiff  resided  in  a  foreign  country,  and 
the  defendant  produced  affidavits  to  show  that  the  judg- 
ment which  had  been  obtained  seven  years  before,  was  satis- 
fied, a  rule  to' show  cause  why  satbfaction  should  not  be  enter- 
ed up  on  the  record  was  granted,  which  was  directed  to  be 


*""  4  Johns.  Ch.  Rep.  254.  **  2  Gaines'  Rep.  256. 

*'  1  Cowen.  Rep.  46.  «  20  Johns.Rep.  294. 
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serv«d»  by  delivering  a  copy  to  the  attorney  of  the  plaintiff  on  ^^^j^ 
record,  and  putting  up  another  copy  in  the  clerk's  office.^  oAMcmu^, 
Where,  however,  the  case  is  complicated,  the  court  will  not 
always  direct  satisfaction  to  be  entered,  but  will  only  grant  a 
stay  of  execution,  to  liable  the  party  to  apply  to  a  court  of 
equity,  for  refief.^ 


Where  satisfaction  has  been  entered  fraudulently,  the  court  ^^^^^,^1^ 
wiB  order  it  to  be  vacated.  So,  where  the  plaintiff,  after  he  g'g^jff' 
had  assigned  a  judgment  to  a  third  person,  and  given  notice 
to  die  defendant  of  such  assignment,  entered  up  satisfaction  on 
the  record,  it  was  ordered  to  be  Vacated.^  But  if,  after  the 
sa&iaction  is  entered,  and  before  it  is  vacated,  the  defendant 
confesses  judgment  to  a  bona  fide  creditor,  the  second  judg- 
ment is  entitled  to  priority.^® 

After  a  judgment  has  been  ftilly  paid  and  satisfied,  it  can* 
not  be  kept  on  foot,  to  cover  new  demands  of  the  plaintiff.'^ 

AtidHa  ^uerdB.']  An  audita  querela  is  an  action  com-^B*^v*< 
mendng  by  writ,  and  is  in  the  nature  of  a  biU  in  equity,  to 
be  relieved  against  the  oppression  of  the  plaintiff^^^  and  lies 
where  a  judgment  is  improperly  kept  open,  or  the  defendant 
imprisoned  in  execution  f^  and  in  it  the  party  may  plead  the 
mtter  of  fact  on  which  he  relies  for  his  dischai^.®  A  party, 
who  obtains  his  discharge  under  an  insolvent  act,  after  judg^ 
meat,  nay  be  relieved  by  audita  querela.^  The  indulgence 
now  shown  by  courts,  in  granting  summary  relief  upon  motion, 
HI  cases  of  evident  oppression,  has  ahnost  rendered  the  writ  of^ggy^ 
aadita  querela  useless  and  obsolete.    As  there  are,  however, 


*  6  Johns.  Rep.  183.  **  4  Johns.  Rep.  288. 

^  16  Johns.  Rep.  4.   15  Johns.  "  2  Johns.  Cas.  227.  2  Cromp. 

Rep.  aOft.  Pract.  416. 

*  Waidell  vs.  Eden.  1  Johns.  "  5Bac.  Abr.  166. 

Cu.  121. 2W.     .  "9  Johns.  Rep.   221.    1  lb. 

*  Bcbee  and  others  w.  Bank  of  681.  2  Johns.  Cas.  268. 
New  York,  1  Johns.  Rep.  629.  **  4  Johns.  Rep.  191. 

Vot.  n.  36 
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JSaS^M^  cases  in  which  it  is  still  the  proper  remedy,  some  account  of  it 
seems  necessary. 


ammuiA. 


When  itui  Althoogh  it  is  now  usual  to  relieve  the  party,  if  dearly 
ramedy.  entitled  to  relief,  on  motion,  without  putting  him  to  an  audita 
querela,^  yet,  if  the  facts  on  which  the  defendant  relies  as  a 
discharge,  are  denied  by  the  plaintiff,  an  audita  querela  seems 
to  be  the  proper  course.^  As  where  the  defendant  alleged 
payment  to  the  plaintiff,  made  by  him  on  a  judgment  which 
had  been  assigned  to  a  third  person,  the  court,  on  motion  for 
that  purpose,  refused  to  award  a  fdgned  issue,  to  try  the  truth 
and  validity  of  the  payment;  but  left  the  par^  to  his  remedy 
by  audita  querela,  as  the  time  when  the  defendant  received 
notice  of  the  assignment  was  contested:  though  the  court 
might,  if  they  had  thought  proper,  have  stayed  execution  ou 
the  judgment,  until  it  was  revived  by  scire  facias,  or  by  an 
action  of  debt,  when  the  plaintiff  might  plead  the  payments.^ 

Must  be  ai-  The  writ  of  audita  querela  must  be  allowed  in  open  court,  and 
opoi  court  is  not  of  itself  a  supersedeas  of  execution.^  Thus,  where  a 
defendant  had  been  discharged,  under  the  **  act  for  the  relief 
of  debtors,  with  respect  to  the  imprisonment  of  the  irpersons,'" 
and  was  afterwards,  under  an  insolvent  act  passed  subsequently 
to  the  recovery  of  the  judgment,  and  repealed  before  the  motion 
*  was  made,  discharged  from  his  debts,  and  the  plaintiff,  notwith- 
standing the  discharge  under  the  last-mentioned  act,  issued  a 
fi.  fa.  on  the  judgment  under  the  provision  of  the  first  act;  the 
court  refused  to  set  aside  the  execution,  the  discharge  under  the 
second  act  being  unconstitutional,^  leaving  the  defendant  tQ 
his  audita  querela,  but  not  allowing  it  to  operate  as  a  superset 
deas  to  the  execution,  or  to  stay  the  proceedings  on  the  execu- 
tion, pending  the  audita  querela.^^^ 

<«  4  Johns.  Rep.  191.  1  lb.  638.       *^  WaideU  vs.  Eden,  2  Johns* 
n.  5  Taunt.  Rep.  566.  Cue.  258. 

*«  1  Johns.  Rep.  633.  n.  2  Johns.       **  2  Johns.  Cas.  227. 
Cas.  261.  M  17  Johns.  Rep.  106. 

"»  18  Johns.  Rep.  6. 


CHAPTER  II. 


OF  EXCetJTION. 

Execution,  in  the  actions  of  which  we  are  now  treating,  is  i>«fi»**io». 
tbe  mode  of  obtaining  the  debt  or  damages  recovered  by  the 
jadgment.  At  common  law,  the  party  recovering  a  judgment  bistort 
coold  not  have  execution  against  the  body  or  lands  of  the  other 
party,  except  in  special  cases;  but  could  have  execution  only 
of  his  goods  and  chattels,  and  of  his  com  and  other  present 
profits  of  his  land :  for  which  purposes  the  law  gave  him  two 
several  writs,  to  be  sued  within  the  year ;  one  called  a  fieri 
facias,  which  was  only  of  the,  goods  and  chattels ;  the  other  a 
levari  facias,  whereby  the  sheriff  was  commanded,  that  of  the 
lands  and  chattels  of  the  defendant,  he  should  cause  to  be 
levied,  he.  A  writ  of  elegit  was,  by  the  statute  of  Westmin- 
ster, 2d,  given  in  order  to  have  execution  of  the  lands  them- 
selves. All  these  objects  are  now  effected  in  this  state  by 
means  of  the  fieri  facias  alone ;  under  which,  every  species  of 
property  which  is  subject  to  execution,  may  be  levied  upon,  and 
sold  in  satisfaction  of  the  judgment 

It  was  only  in  actions  of  trespass  vi  et  armis,  that  the  party 
could,  at  common  law,  have  the  capias  ad  satisfaciendum,  or 
execution  against  the  body :  This  is  now,  however,  by  statu- 
tory provisions,  extended  to  all  actions,  and  may  be  always 
had  upon  a  judgment,  except  in  some  special  cases.  Upon^^^^^ 
this  species  of  execution,  the  satisfacUon  obtained  is  the  con- 
finement of  the  debtor's  body  in  jail,  or  upon  the  jsdl  liberties, 
until  he  escapes,  or  is  discharged  from  imprisonment,  either 
hy  satisfaction,  or  what  is  equivalent  to  a  satisfaction  of  the 
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«s«acioiiff.  judgment,  or  by  availing  himself  of  some  of  the  provisioDS  of 
our  statutes,  giving  relief  to  imprisoned  and  insolvent  debtors. 
It  will  be  perceived  that  a  variety  of  topics  is  presented  by 


fPfnt  of  IIm 

nhji&et^  this  view  of  the  subject  of  executions,  which  wiU  be  consi- 
dered under  the  following  heads:  1.  Executions  general^, 
including  what  is  conmion  to  the  different  kinds  of  executioo. 
2.  The  fieri  facias  as  regards  jiersonal  property,  and  the  pro- 
ceedings under  it.  3.  The  fieri  facias  and  proceedings  under 
it  as  regards  lands,  tenements,  be.  4.  The  return  of  the  fieri 
facias,  and  proceedings  thereupon.  £•  The  capias  ad  satisfa- 
ciendum. 6.  Jail  liberties  and  escapes:  And  7*  The  ^Us- 
charge  of  insolvent  debtors. 


SECTION  I. 
OF  xxEcmnoNs  oenkbaixt,  iNCLunnre  what  is  coxxon  to  ths 

DIFFBSEIVT  KINDS  OF  EZECVTION. 

• 

It  is  provided  by  statute,  that  *'  whenever  judgment  shall  be 
^^S%Sm.  rendered  in  any  court  of  record,  for  any  debt,  damages,  sum  of 
money,  or  costs,  the  party  in  whose  favour  such  judgment  was 
rendered,  upon  the  filing  of  the  record  thereof,  and  within  two 
years  thereafter,  may  have  execution  to  the  sheriff,  or  other 
proper  officer,  to  collect  the  amount  of  such  judgment**^ 
And,  that  "such  execution  may  be  either:  1.  Against  the 
goods  and  chattels,  lands,  tenements,  and  chattels  real,  of  the 
party  against  whom  such  judgment  was  recovered :  or,  2. 
Against  the  body  of  such  party.'*^  "  But,"  that  "  such  exe- 
cution shall  not  issue  against  the  body,  nor  against  the  proper 
goods  and  chattels,  lands  and  tenements,  of  any  executor,  ad« 


^  2  R.  St.  363.  B.  1.  *  lb.  0. 2. 
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ministrator,  heir,  devisee,  or  leiratee,  unless  in  those  cases  spe-  ixscimoHs 
ciaUy  provided  by  law."*  — 

That  provision  of  the  revised  statutes  which  declares,  that  Hecord  must 

*  .  ,  beiigncd, 

«  DO  judgment  shall  be  deemed  valid,  so  as  to  authorise  any  pro-  ^' 
ceediDgs  thereon,  until  the  record  thereof  shall  have  been 


and  filed,"  has  been  already  noticed.^    The  execution  Execution 
must  follow  the  judgment,  and  be  warranted  by  it.^    Hence,  with  judg- 
wii»e  there  are  a  number  of  parties,  it  must  be  in  the  name  of 
aD  the  plaindffs,  against  all  the  defendants.®    But  if  it  vary 
from  the  sum  mentioned  in  the  clause  of  in  toto  se  attingunt, 
but  agree  with  the  sum  in  the  judgment,  it  is  sufficient.^ 

The  execution  is  a  judicial  writ,  issuing  out  of  the  court  f»aai  oat  of 
where  the  judgment  is,  upon  which  it  is  grounded.'  '^"^il^dnD'Vif 
therefore,  when  a  judgment  is  removed  into  the  supreme  court 
by  writ  of  error,  and  the  judgment  is  affirmed,*  or  plaintiff  in 
error  non-prossed,^®  or  on  an  affirmance  lof  a  judgment  of  the 
supreme  court,  in  the  court  of  errors,  to  which  a  transcript 
only  is  removed,  the  execution  issues  out  of  the  supreme  court.^^ 
And  as  soon  as  the  remittitur  from  the  court  of  errors  is  filed, 
although  it  be  in  vacation,  the  successful  par^  may  proceed 
with  his  execution,  of  course,  without  entering  a  rule  for  the 
purpose,  as  if  the  cause  had  never  been  suspended;  the 
canse  bring,  after  the  remittitur,  in  the  supreme  court,  in  the 
isme  dtuatioD,  and  for  the  same  purposes,  as  before  the  writ 
of  error  brought.^ 

It  has  been  seen  that  the  party  recovering  judgment^^  was  Time  auow- 
fonnerty  obliged  to  take  out  execution  within  a  year  and  a  day,  ootenca- 
hat  that  the  revised  statutes  have  extended  the  time  to  twotwoWn; 


'  lb.  8. 3.  '2  Saand.  Rep.  27.  38. 

*  2  R.  St  360.  ,9.  11.    See  2  *  Tidd.  Pract.  1032.  402.  Bmg. 
^ohtt.  Rep.  307.  on  Ex.  181.  Cowp.  Rep.  843. 

*  2  SaoBd.  Rep.  72.  h.  k.  Ring.  >•  3  T.  R.  e&7. 

«n  &.  186.  "  Palm.  186, 187.   Cowp.  Rep. 

*  6  T.  R.  625.    Ring,  on  Ex.  843. 

178.  5Bac.  Ahr.  165.  >'  2  Cow.  Rep.  510. 

'  10  Johns.  Rep.  881.  "  Ante,  Vol.  1.  p.  62. 
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Sm^llt!  y^**"*-"  After  this  period,  the  party  cannot  regularly  take  out 
ftfte^da  execution,  without  reviving  the  judgment  by  scire  facias,  unless 
^^^^^  a  fieri  facias,  or  capias  ad  satisfaciendum  was  previously  sued 
out,  returned,* and  filed,  or  he  was  hindered  from  suing  it  oat 
by  writ  of  error,  injunction,  cesset  execudo,  &c.,  or  it  has 
been  delayed  by  consent  of  parties.^^  And  in  a  case  where 
judgment  was  recovered  for  the  penalty  of  a  bond,  payable  by 
instalments,  and  execution  was  issued,  and  returned  satisfied 
for  all  the  instalments,  except  the  last,  before  that  fell  due;  the 
court  held  that  a  scire  facias  was  not  necessary,  in  order  to 
have  execution  for  the  last  instalment,  after  more  thao  two 
years  had  elapsed  since  it  became  due,  but  that  the  execution 
might  be  continued  on  the  roll  as  in  other  cases.^^ 

An  execution,  however,  sued  out  after  the  year  and  day, 

without  scire  facias,  is  not  void,  but  voidable  only^*'  on 

motion,  at  the  instance  of  the  party  against  whom  it  issued,  and 

not  of  a  third  person  in  a  collateral  action.^^ 

Howauu        If  a  bill  of  exceptions  be  taken  in  the  supreme  court,  it 

of  •SCqH 

^M»*g|«   Stays  proceedings  per  se,  while  it  is  pending  for  argnmeot id 
that  court,  but  no  longer ;  and  as  soon  as  judgment  is  pveBi 
the  party  prevailing  may  take  out  execution.^^ 
How  ezaeu-      If  a  writ  of  error  be  brought  upon  a  judgment,  and  a  bond 
byproeeed-  be  glvcu  according  to  the  requirements  of  the  revised  statutes, 
which  materially  affect  the  former  rules  of  practice  in  this 
respect,^"  it  will  entitle  the  party  to  a  stay  of  execution  upoo 
Bond  mint   the  judgment:  but  besides  the  giving  of  the  bond  according 
tadordtf     ^  ^^  Statute,  it  is  also  required  by  the  following  provisions, 
^^*^^'      that  an  order  to  stay  proceedings  should  be  expressly  granted: 
statntoiy     "The  par^  applying  for  the  allowance  of  any  writ  of  error, 
tbifiabjML  shall  state  to  the  officer  applied  to,  whether  such  will  be  in- 
tended to  operate  as  a  stay  of  execution,  or  not;  and  if  the 
proper  bond  be  executed  to  justify  such  stay  of  execution,  the 


>«  2  R.  St.  363.  s.  1.  i«  8  Johns.  Rep.  361. 

"  Ante,  Vol.  1.  p.  53,  54.  "7  Cow.  Rep.  413. 

"  1  Cow.  Rep.  36.  "  2  R.  St.  595.  s.  36  to  28. 

^^  Bing.  on  Executions,  162. 
16  Johns.  Rep.  573. 
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officer  allowing  the  writ  shall  endorse  thereon,  with  his  allow-  JJJ j^'^'J'^ 
ance  thereof,  an  order  to  stay  proceedings  on  the  execution, 
opoQ  sach  judgment,  if  one  shall  have  been  issued,  or  to  stay 
the  issuing  of  one,  if  none  have  been  issued,  until  judgment 
be  rendered  on  such  writ  of  error."'^  "  If  no  execution  shall 
have  been  issued,  the  service  of  such  order  shall  stay  the  issu- 
mg  thereof;  and  if  an  execution  shall  have  been  issued,  and 
not  fully  executed,  the  service  of  such  order  shall  stay  the 
further  execution  thereof,  at  whatever  time  such  order  shall 
have  been  made  or  served:  but  no  writ  of  error  shall  stay  the 
issuing  of  an  execution,  or  stay  proceedings  on  an  execution 
issued,  unless  such  order  shall  have  been  made  and  served."^ 
These  provisions  will  be  more  particularly  noticed  when  we 
come  to  treat  of  writs  of  error. 

Where  a  writ  of  error  having  been  allowed,  the  plaintiff  .^Jj^^ 
brought  an  action  on  the  judgment,  wherein  bail  was  justified,  f^^^ 
and  afterwards,  the  writ  of  error  having  been  non-prossed  for^Son^ 
want  of  transcribing  the  record,  the  plaintiff,  without  discon-^    ^'^^ 
dnuing  his  action  on  the  judgment,  took  the  defendant's 
goods  in  execution,  it  was  deemed  irregular ;  and  the  court  set 
aside  the  execution,  and  ordered  the  goods  to  be  restored,  with 
costs;  but  held  that  the  plaintiff  would  be  at  liberty  to  take 
out  execution,  after  discontinuing  his  action  on  the  judg- 
ment** 

There  are  some  cases  in  which  execution  cannot  be  taken  i^«v<  o^ 

coort 


out  without  leave  of  the  court;  as  where,  in  actions  on  •JJ2i*J»"Ske 
policy  of  insurance,  there  is  a  verdict  for  the  plaintiff  against  JJ^"**" 
one  of  several  underwriters,  and  the  rest  have  entered  into  the 
consolidation  rule,  and  agreed  to  be  bound  by  it.^  So  though 
a  writ  of  error  abate  by  the  death  of  the  plaintiff  in  error, 
before  it  is  returned  and  certified,  yet  execution  cannot  be 
afterwards  issued  on  the  judgdmcnt,  without  leave  of  the 
court  f^  and  the  court  having  set  aside  the  execution  on  this 


^'  2  R.  St  596.  8.  29.  ^  Tidd.  Pract.  494.  664,  5,  6. 

"*  2  R.  St.  597.  8.  30.  and  see  1  1034. 

Cow.  Bep.  15.  7  lb.  417, 418. 490.  ^  7  East.  Rep.  296. 
"^  Banic8,208. 
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Sw^lt!  S^^dy  refused  leave  for  the  plaintiff  to  issue  a  lestatom  fieri 
facias,  tested  in  the  preceding  term,  oo  the  return  day  of  the 
original  fieri  facias,  which  was  after  the  allowance  and  seitice 
of  the  writ  of  error.^    But  where  a  verdict  ia  taken  pro 


forma,  for  a  certain  sum,  subject  to  the  award  of  an 
the  plantiff  may  take  out  execution  for  the  sum  aAerwards 
awarded,  without  first  applying  for  leave.  The  arbitrator,  in 
such  case,  cannot  award  a  greater  sum  than  that  for  which  die 
verdict  was  taken ;  and  if  he  do,  the  plaintiff  cannot  take  out 
execution  for  the  whole  sum  awarded.^ 
new  attoi^       ^°  executiou  may  be  issued  in  the  name  of  a  diffisrent  «tto^ 


my  without 

tion.*^ 


BulUSiSon.  ^^y  ^o™  the  attorney  in  the  suit,  without  a  formal  sabititii- 


order  and        Respecting  the  order  and  succession  of  executions,  the  revised 

^^eieeii-     Statutes  contain  the  following  provinons:  "In  those  cases  m 

■ndoftatt-  which  bail  shall  have  been  taken  on  the  arrest  of  a  defendant,  and 

0%on  ift^  thebailbond  8hallhavebeenassignedtotbeplain^;andintli0fle 

cases  in  which  special  bail  shall  have  been  filed;  no  execatioi 

shall  issue  against  the  body  of  the  defendant  in  such  actioot 

undl  an  execution  against  the  goods  and  chattels,  lands,  and 

tenements,  of  such  defendant,  shall  have  been  issued  to  (he 

sheriff  of  the  county  in  which  such  defendant  was  arrested, 

and  shall  have  been  returned  unsatisfied  in  whole  or  in  part."^ 

"  But  if  the  defendant  be  imprisoned  on  execution  in  another 

cause,  or  upon  process  in  the  same  action,  or  shall  have  been 

surrendered  in  exoneration  of  his  bail  in  such  action,  an  eze* 

cudon  may  issue  against  his  body,  without  any  previous  exe* 

cution  ag^nst  his  property."^ 

Under  the  former  statute,  which,  in  this  respect,  does  not 
appear  to  be  different  firom  the  present,  it  was  held,  that  the 


«•  lb.   Say'8  Rep.  166.  Barnes,  *  5  Cow.  Rep.  446.    2  Bos.  * 

201.  2  Bl.  Rep.  1067.  Pol.  867.  Tidd.  Pract.  106. 1061- 

»  1  East.  Rep.  401.    Bing.  on  "^  2  R.  i3t.368.6. 4. 

Ex.  184.    1  Bos.  dt  Fill.  07.  480.  **  lb. 664.  8.6. 
3  lb.  244.  but  set  1  Salk.  Rep.  84. 
Bsmes,  56. 
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provision  requirinir  a  fieri  facias  to  be  issued  in  the  first  in-  kxicvtionii 
Stance,  was  intended  to  prevent  die  pladntiff  from  taking  out  — 
an  execution  against  the  body  of  a  defendant  who  might  have 
property  enough  to  pay  the  debt ;  and  that,  though  tfie  terms 
of  die  act  might  seem  to  apply  only  to  a  single  defendant,  it 
vas  no  doubt  intended,  and  such  was  the  sound  construction 
of  the  act,  to  apply  also  to  the  case  of  several  defendants :  and 
where  several  defendants  were  arrested  on  a  capias  ad  respon* 
dendum,  at  the  suit  of  the  plaintiff,  in  several  counties,  and  all 
put  in  special  bail ;  the  plaintiff  issued  a  fieri  facias  against  all 
the  defendants,  to  the  sheriff  of  the  county,  in  which  one  of 
them  only  was  arrested,  which  was  returned  nulla  bona,  and 
thereupon  the  plaintiff  issued  a  testatum  capias  ad  satirfacien- 
dnm  against  the  defendants,  directed  to  the  sheriff  of  a  differ- 
ent county,  in  which  none  of  the  defendants  were  arrested; 
and  one  of  the  defendants,  who  was  arrested  in  another 
county,  into  which  no  fieri  facias  had  been  issued,  was  there 
taken  on  the  capias  ad  satisfaciendum ;  it  was  held  to  be  irre- 
gular, not  being  pursuant  to  the  provisions  of  the  act,  and  the 
defendant,  so  taken,  was  discharged  on  motion.^ 

It  is  further  provided,  that  "executions,  either  against  the 
body,  or  against  the  property  of  any  party,  may  be  issued  at 
the  same  time,  to  sheriffs  of  different  counties  f*  but  no  execu- 
tion against  the  body  of  any  party  shall  issue,  while  there  is 
an  execution  against  his  property,  not  returned ;  nor  shall  an 
execation  against  the  property  of  any  party  be  issued,  while 
there  is  an  execution  against  his  body,  unre^tumed,  unless  by 
order  of  the  court."** 

"  When  the  body  of  a  party  shall  have  been  taken  on  an 
execation,  issued  for  that  purpose,  no  other  execution  can  be 
issued  against  him  or  his  property,  except  in  cases  specially 
provided  by  law.^  But  if  any  person,  who  shall  have  been 
taken  on  an  execution,  shaU  escape,  be  may  be  retaken  by  a 
new  execution  agidnst  his  body,  or  an  execution  against  his 


"*  18  Johns.  Rep.  905.  "  2  R.  St.  364.  s.  6. 

"•  8ee2Cow.  Bep.  456.  "  lb.  s.  7. 
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KXBcvTioM  property  may  be  issued  in  the  same  manner^  as  if  the  body  of 
—      such  prisoner  had  never  been  taken  in  execution.'** 

A  party,  having  sued  out  one  writ  of  execution  may,  before 
it  is  executed,^  abandon  that  writ  and  sue  out  another  of  a 
different  sort  f^  and  if  nulla  bona  be  returned  to  a  fieri  facias, 
or  non  est  inventus  to  a  capias  ad  satisfaciendum,  the  party 
may  afterwards  sue  out  another  writ  of  the  same  or  a  different 
species  for  the  debt,  be. ;  or  if  part  only  be  levied  on  a  fieri 
facias,  be  may  have  a  new  writ  of  execution  for  the  remsdn- 
der;*  or  if  the  capias  ad  satisfaciendum  be  rendered  ineffec- 
tual by  the  deaith  of  the  party  chargeable,  the  other  party  may 
have  a  new  writ  for  the  whole  f  unless  the  law  should  be 
deemed  to  be  altered  in  this  respect  by  the  above  provision  of 
the  revised  statutes.  But  afler  part  of  the  debt  and  costs  have 
been  levied  on  a  fieri  facias,  the  plaintiff  cannot  regularly  sue 
out  another  fieri  facias  into  the  same,  or  testatum  into  another 
county,  and  levy  the  residue  under  it,  before  the  return  of  the 
first  writ.^ 

Where  in  an  action  against  two  defendants  the  plaintifl 
sued  out  two^  several  writs  of  testatum  fieri  facias  at  the  same 
time  into  different  counties,  and  the  sheriff  under  each  of  them 
took  possession  of  tiie  goods  of  one  of  the  defendants;  it  ap- 
pearing that  the  plaintiff's  object  was  merely  to  obtain  pay- 
ment of  liis  debt,  and  that  he  was  willing  to  allow  the  de- 
fendants the  full  benefit  of  all  monies  levied  under  the  writ  in 
one  county  before  he  would  call  on  the  sheriff  to  return  the 
writ  issued  into  the  other,  the  court,  under  those  circum- 
stances,  refused  to  put  the  plaintiff  to  his  election,  which  of 
the  writs  he  would  proceed  under,  and  to  set  aside  the  other 
fbr  irregularity .*• 

»  lb.  B.  8.  "  Tidd.  Pract.  1083. 

^  8  Cow.  Rep.  30.    8  Johns.  "  3  Cow.  Rep.  30.  5  Cow.  Rep. 

Rep.  387.    2  Chit.  Rep.  203.    6  417.  Barnes,  213.  and  see  2  Chit. 

Taunt.  Rep.  270.  890.    2  Marsh.  Rep.  203. 

Rep.  78.  0  Price.  Rep.  6.  ^  Cooper  vs.  Rowe,  cited  Tidd. 

^'  Tidd.  Pract.  1032.  Pract  1038.  and  see  Kenyon.  Rep. 

»  Hob.  68.    1  Ley.'  02.    1  Sid.  120.  9  Price's  Rep.  5. 
184.  S.  C*  1  Str.  226.  2Xd.  Raym. 
1451. 
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KXICVTlONa 
OKNKRALLY. 


If  separate  suits  be  brought  against  several  defendants  for 
a  joint  trespass,  the  plaintiff,  although  he  may  recover  sepa-  ExecuUon  in 
rately  against  each,  can  have  but  one  satisfaction,  and  he  may  eeveraffbr 
elect  de  melioribus  damnis,  and  issue  his  execution  therefor  of  action, 
against  one  of  them ;  and  the  other  defendants  will  be  obliged 
to  pay  the  costs  of  the  suits  against  them  respectively/^    And 
where  8e\'eral  actions  are  brought  against  different  parties  for 
the  same  debt,  as  upon  a  bail  bond,  promissory  note,  or  bill 
of  exchange,  each  party  is  liable  to  execution  for  the  whole 
debt  and  the  costs  of  the  action  against  himself,  but  not  for 
the  costs  of  the  actions  against  the  other  defendants.^^     We 
have  seen  that  in  such  cases  the  plaintiff  is  en^tled  to  costs  in 
only  one  action-^ 

When  treating  of  the  qualities  and  incidents  of  judgments,  Ezectttions 
we  have  already  had  occasion  to  notice  sufficiently,  many  of  JfJJJJJ^ 
those  statutory  provisions  and  rules  of  law,  which,  as  the  exe-  ^^'* 
cation  must  follow  the  judgment,  are  equally  applicable  to  the  counuai, 
subject  of  executions,  but  which  it  would  be  superfluous  totowm, 
repeat  here.     And  the  reader  is  referred  to  the  head  ^f  J"^g"toj^deW 
ments,  for  those  provisions  and  rules,  in  relation  to  executions  ^"* 
agamst  executors  and  administrators  ;^  insolvents  ;^  counties,  ,^^^,^5^,.   * 
towns,  and  officers  ;^  joint  debtors  ;^  next  of  kin  and  lega-  and  in  caaes 
tees  f  and  in  cases  of  assessment  on  bonds  for  the  perform-  »°<«i 
ance  of  covenants;*'  arbitrations;*^  and  the  marriage  of  a^„j^^"' 
feme  plaindff  after  interlocutory  judgment  or  verdict,  or  after  pSnSfff*"** 
final  judgment  and  before  execution.'^ 

Where  actions  are  removed  by  certiorari,  or  appeal  from 
jQStices^  courts,  into  the  common  pleas,  execution  is  to  bej"*j*™j^^ 

Joatlces* 
■   ■■■■■■  .  .i  . .  ■. .  courtv. 

^  1  Johns.  Rep.  290.  ^^  Ante,  Vol.  2.  p.  240, 1. 

*  Tidd.  Pract.  1005.  *^  Ante,  Vol.  2.  p.  241. 

"  Ante,  Vol.  1.  p.  &7A.  «  Ante,  Vol.  2.  p.  241. 

«  Ante,  Vol.  2.  p.  235, 6,  7.  *"  Ante,  Vol.  2.  p.  248. 

**  Ante,  Vol.  2.  p.  235.  »  Ante,  Vol.  2.  p.  248. 
•*  Ante,  Vol.  2.  p.  237. 
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oKiTKB^^'  issaed  upon  the  judgment  of  affirmance  or  reversal,  (except  in 
—      cases  where  an  appeal  has  been  dismissed  or  discontinued  be- 
fore trial,)  as  if  the  suit  had  been  commenced  in  the  common 
pleas^*^ 


Bndonement     The  amount  of  the  debt  or  sum  actually  due,  the  time  from 

on  execu-  ^  ' 

don.  which  the  interest  is  to  be  computed,  and  die  amount  of  the 

te  ilfvi^^  costs,  must  be  endorsed  upon  the  execution,  as  the  sheriff's 
direction  for  the  sum  which  he  is  to  levy,  together  with  his 
Interna  fees  and  poundage.  The  statutes  declare,  that  **  whenever  a 
judgment  shall  be  rendered  upon  any  contract  or  upon  any 
prior  judgment,  and  execution  shall  be  issued  thereon,  it  shall 
be  lawful  to  direct,  upon  such  execution,  the  collection  of  in- 
terest on  the  amount  recovered,  from  the  time  of  recovering 
the  same  until  such  amount  be  psud."^^ 

Where  an  execution  was  originaUy  issued  without  an  en- 
dorsement of  the  amount  due,  but  the  sheriff  was  afterwards 
directed  to  levy  the  amount  actually  due»  the  court  denied  a 
motion  to  set  it  aside,  but  directed  the  plamtiff  to  pay  the  de- 
fendant the  costs  of  the  application.^ 
8ttm  men-  In  au  action  of  debt  on  bond  for  a  penalty,  the  plaintiff  can- 
eondiuoa  of  not,  bv  his  execution,  collect  more  than  the  sum  mentioned  in 

n  bond.  ^     '^  ' 

the  condition  of  the  bond,  with  interest  and  costs ;  and  where 
by  agreement  with  the  debtor  a  greater  amount  was  levied  in 
order  also  to  cover  a  simple  contract  debt,  the  court  on  mo- 
tion of  another  judgment  creditor,  ordered  the  attorney  to  pay 
him  over  the  excess.^  And  where  a  judgment  was  entered 
and  execution  sued  out  for  the  penal^  of  a  bond,  the  court  set 
aside  the  execution,  and  ordered  satisfaction  to  be  entered,  on 
payment  of  the  debt  and  interest  due  on  the  condition,  with 
the  costs  of  the  suit,  though  the  bond  was  given  for  a  larger 
debt  than  that  mentioned  in  the  condition,  and  for  the  over- 
plus a  promissory  note  had  been  given,  which  was  unpaid, 


»  2  R.  St.  257. 8. 161.  lb.  263.  a.        "2  Gaines'  Rep.  254. 
221.  5*  12  Johns.  Rep.  860. 

*«  2  R.  St.  364.  8.  9. 
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aod  for  which  there  was  at  the  time  a  verbal  agreement  that  mamomr 
execution  sbould  be  talien  out  if  it  should  not  be  honoured.^  .    — 

Bat  a  jo^ment  may,  by  agreement  of  parties,  be  entered 
up  for  a  debt  then  due,  and  also  as  security  for  further  ad- 
vances to  the  defendant ;  and  the  plaintiff  may  collect  by  exe* 
cndon^  not  only  the  sum  actually  due  at  the  time  the  judgment 
was  rendered,  but  the  amount  subsequently  advanced  to  the 
defendant,  provided  the  whole  does  not  exceed  the  condition 
of  the  bond  on  which  the  judgment  is  given.^ 

We  have  noticed  the  manner  in  which  judirmeDt  is  entered  Ezeentioii  in 

•'         ^  CAMS  of  co- 

on bonds  with  conditions  other  than  for  the  payment  of  money,  venuts. 

The  statutes  direct,  that  *'  the  execution  upon  such  judgment 

shaH  be  m  the  usual  form  in  actions  of  debt,  but  shall  have 

endorsed  thereon,  by  the  attorney  issuing  the  same,  a  direction 

to  the  sheriff  to  coUect  the  amount  of  the  damages  so  assessed, 

which  amount  shall  be  stated,  with  the  interest  thereon,  from 

the  time  of  such  assessment,  smd  the  costs  of  such  suit*"^ 

Executions  are  to  be  sealed,  subscribed,  tested,  and  made  re»  Teste,  fcc, 
tamable  in  the  same  manner  as  the  capias  ad  respondendam.^  tionB. 
It  is  declared,  that  *^  it  shall  not  be  necessary  to  have  any  pav* 
tieohr  number  of  days  intervene  between  the  teste  and  retom 
day  of  any  process,  except  writs  of  capias  ad  satisfaciendum, 
when  issued  for  the  purpose  of  charging  bail/'^    Like  other  Cannot  be 
process  in  civil  suits,  executions  cannot  be  served  on  Sunday.^  sand&y. 

As  between  the  parties,  the  execution  has  relation  to  itSHunia- 

*  tion  to  itf 

teste.    The  statute*'  which  provides,  that  property  shall  be  tcMe, 
boood  only  from  its  delivery  to  the  officer,  was  intended  for  the  £u2  after 
benefit  of  purchasers,  and  does  not  alter  the  common  law,  as  ed  twforc. 


«  2  Caines'  Rep.  256.  *  2  R.  St.  5S5.  b.  31. 

^  16  Johns.  Rep.  165.    Bat  see  ««  1  R.  St.  675.  b.  69.^  Ante, 

4  Johns.  Ch.  Rep.  247.  Vol.  1.  p.  370. 

"^  2  R.  St.  STB.  B.  10.  «  2  R,  St.  365.  s.  13. 

"  2  R.  St.  106. 8.  0, 10.    Ante, 
Vol  l/p,  858.  360. 
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■zicimoifi  to  the  party  or  his  personal  representatives.  Accordingly,  an 
—  execution  tested  before  the  party's  death  is  regular,  though  it 
issue  afterwards  ;®  and  this  rule  extends  to  both  parties  :  but 
if  the  execution  be  tested  after  the  party's  death,  it  is  irregu* 
lar.^  The  court,  however,  allowed  it  to  be  amended  in  this 
case,  by  testing  it  before  the  death  on  payment  of  costs. 

Irregularity  If  the  writ  of  execution  be  irreffular,  the  defendant  may 
%ndUscoih  °^^^®  ^^  court  to  set  it  aside,*^  and  discharge  him  out  of  cus- 
ee^uencea.  tody,  if  taken  on  a  capias  ad  satisfaciendum ;  or  that  the  goods 
or  money  levied  on  a  fieri  facias  may  be  restored  to  him.  A 
third  person,  whose  goods  are  taken  under  it,  may  also  move 
the  court  to  have  them  restored.  But  if  the  right  be  not 
clear,  the  court  will  leave  him  to  his  action  against  the  sheriff; 
or  they  will  sometimes  direct  an  issue  for  trying  it«  and  retain 
the  money  in  court,  to  abide  the  event  of  the  trial.  On  set- 
ting aside  a  judgment  and  execution  for  irregularity,  the 
court  will  restrain  the  defendant  from  brin^g  an  action  of 
trespass,  unless  a  strong  case  for  damages  be  shown.^  An 
execution  in  an  action  on  a  bond  for  the  performance  of  cove- 
nants, in  which  the  plaintiff  has  not  assigned  breaches,  and 
had  his  damages  assessed,  will  be  set  aside.^  But  where  the 
assignment  of  the  breaches  was  sufficient,  but  there  was  an 
informality  in  the  verdict,  in  not  assessing  damages  for  the 
breach,  but  referring  the  damages  to  the  detention  of  the 
debt,  the  court  refused  to  set  aside  the  execution,  considering 
the  error  as  merely  clerical  and  amendable  of  course  on 
*  error.^ 


^  1  Ld.  Raym.  605.  Com.  Rep.  "  1  Cow.  Rep.  33.  6  Dura.  & 

117.  Bonb.  Rep.  271.   12  Mod.  5.  East,  368. 

2  Ld.  Raym.  850.  7  Mod.  96.  3  P.  «  1  Bing.  171. 190.  Tidd.  Pact. 

W.  399.  Willes.  131.  7  Dum.  &  1072. 

East.  20.    1  Bob.  &  Pul.  671.     1  "  Tidd.  1072. 615.  1  Chit  Rep. 

Cro.  Eliz.  181.    Comb.  23.  7  T.  134.  238. 

R-  20.  ••4  John.  Rep.  189. 

•' 3  Cow.  Rep.  31. 
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The  validity  of  an  execution  cannot  be  impeached  by  a  ^SSiTlly" 
third  person,  or  in  a  collateral  action,^  on  the  ground  that 
the  judgment  ought  to  have  been  revived  by  scire  facias,  or, 
that  there  was  an  irregularity  in  the  return  of  the  writ.^  So, 
in  an  action  for  the  escape  of  a  prisoner  in  execution,  the  de- 
fendant cannot  avail  himself  of  an  irregularity  in  the  ca.  sa.^^ 
Nor  is  the  title  of  a  purchaser  under  a  fi.  fa.  affected  by  an 
inegularity  in  the  proceedings,''^  unless  he  had  nodce  of  it, 
which  the  plaintiff's  attorney,  on  becoming  a  purchaser,  will 
be  presumed  to  have  bad.''*  And  the  purchaser  cannot  be  af- 
fected by  any  matter  subsequent  to  the  s^le,  arising  between 
the  parties  to  the  judgment,  to  which  he  is  a  stranger.^^ 

Upon  an  erroneous  judgment,'  if  there  be  a  regular  writ,  when  a  par- 
the  party  may  justify  under  it,  till  the  judgment  be  ^^versed ;  WJJJ^^ 
for  an  erroneous  judgment  is  the  act  of  the  court  ;''*  and  the  ««cutioD. 
sheriff,  in  justifying,  need  only  give  the  execution  in  evidence  J°^ 
Bat  if  the  judgment  or  execution  has  been  set  aside  for  irre- 
gularity, the  party  cannot  justify  under  it ;  for  that  is   a 
matter  in  the  privity  of  himself  or  his  attorney  :''^  and  if  the 
sheriff  or  officer,  in  such  case,  join  in  the  same  plea  with  the 
party,  he  forfeits  the  benefit  of  his  defence.''^ 

The  sheriff  or  officer,  however,  may  justify  under  an  irre- 
gular judgment,  as  well  as  an  erroneous  one  f  for  they  are 
not  privy  to  the  irregularity  :  and  so,  as  the  writ  be  not  void, . 
it  is  a  good  justification,  however  irregular,  and  the  purchaser 
will  gain  a  tide  under  the  sheriff;  for  it  would  be  very  hard, 


*  16  Johns.  Rep.  575,  576.  ""  2  Rep.  61. 

*  8  Johns.  Rep.  361.  13  lb.  ""  6  Johns.  Rep.  361. 
5^.  Ban.  Rep.  1186.  4  Campb.  ''*  1  Str.  509. 

Rep.  48.  i""  12  Johns.  Rep.  305. 

^  13  Johns.  Rep.  378.  529.  15  ''^  3  Johns  Rep.  523.  1  Str.  509. 

lb.  152.  5  lb.  89.  16  lb.  576.  15  East.  615.  (c).  and  see  2  Stark. 

^  1  Johns.  Cas.  153.  S.  C.    1  Rep.  404.  5  Barn.  &  Aid.  746. 

Johns.  Rep.  45.  n.   8  Johns.  Rep.  '''  Ibid. 

%1. 1  GaU.  Rep.  419.*^  13  Johns.  '"  5  Bam.  &  Aid.  746. 
^.  97. 1  Maole  &  Selw.  425.     . 


296  PRACTICE  IN  FEESON AL  ACTIONS. 


■ncvnoiff  if  it  should  be  at  the  peril  of  the  purehaser,  under  a  fieri  facias. 
—  whether  the  proceedings  were  regular  or  nou"  Accofdiiigly, 
if  the  sheriff  sell  a  leroi  under  a  writ  of  fieri  facias,  which 
is  afterwards  set  aside  for  irregularity,  and  the  produce  of 
the  sale  directed  to  be  returned  to  the  termor,  the  latter  can- 
not maintain  an  ejectmenti  to  recover  his  term  ag^nst  the 
vendee,  under  the  sheriff.^ 

In  justifying  under  a  writ  of  execution,  the  party  need  sot 
set  forth  in  his  plea,  that  the  writ  has  been  returned  :  but  a 
justification  by  the  sheriff  or  officer,  under  a  returnable  pro- 
cess, is  ill,  without  showing  a  return  of  it ;  and  if  the  plaintiff 
join  with  the  officer,  there  must  be  judgment  against  both.*^ 


"^^  1  Vez.  195.    1  Maule  &  Sel.  final  process.    The  fonner  ong^t 

425.  always  to  be  returned ;  for  othst' 

'''  1  Mauled  Sel.  425.  but  see  5  wise,  the  arrest  thereon  will  be 

Bam.  &  Aid.  826.    3  Stark.  Rep.  wrongful,  and  fiilse  imprisonment 

190.  S.  C.  will  lie  against  tbe  sheriff.  5  Co. 

»  2  Stra.  1164.  1  Wils.  17.  S.  90.  2  RoU.  Abr.  568.  1.  90.    But 

C.   The  general  rule,  as  laid  down  where  final  process  issues  out  of  t 

bj  Holt,  Ch.  J.  in  the  case  of  Free-  superior  court,   upon   which  no 

man  vs.  Blewitt,  1  Salk.  409, 10,  judgment  or  other  proceeding  is 

is,  that  where  a  principal  officer  is  to  be  had,  no  return  is  necessary, 

to  justify  under  a  retuniable  pro-  Id.  ibid.  Cre.  Eliz.  237.  8  Moore, 

cess,  he  must  show  that  it  was  re-  468.   1  Salk,  818.  2  Salk.  700.  2 

turned;  for  he  is  commanded  to  Ld.  Raym.776;  aBd8eeCom.Dig* 

return  the  writ,  and  shall  not  be  Tit.  Retom,  F.  1  Chitty  on  Plead- 

protected,  nnless  he  show  that  he  ing.  2  V.  587,  h.  but  see  4  Moore, 

paid  a  full  and  due  obedience  in  163.    In  the  case  of  Middleton  vs. 

acting  under  it;  but  any  subordi-  Price,  2  Str.  1184.   1  Wils.  17.  S. 

nate  officer,  as  a  bailiff,  may :  And  C.  (where  a  justification  by  tbe 

it  is  there  said,  that  the  sheriff  sheriff  was   holden   ill,   withtat 

cannot  justify  under  a  fieri  facias,  or  showing  a  retum,)  the  defendaate 

capias,  without  showing  a  retum :  justified  under  prooess  of  an  ini^' 

and  see  Com.  Dig.  Tit.  Pleader,  3  rior  court :  and  it  is  a  rule,  that 

M.  24.   6*Dumf.  &  East  85.  Ac-  if  an  officer  of  an  inferior  court  do 

cord.    But  this  seems  to  be  erro-  not  retum  process  directed  tokim, 

neous  as  to  a  fieri  facias  or  capias  fklse   imprisonment  lies  against 

ad  satisfaciendum.    The  principal  him.  2  RqI.  Abr.  568. 1. 10. 
distinction  is  between  mesne  and 
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When  the  plaintiff  has  execution,  and  the  money  is  levied  JJJJJ™"^'' 
and  paid,  and  the  judgment  is  afterwards  reversed,  there  the  gcirJ7iiia« 
party  shall  have  restitution  without  a  scire  facias ;  because  it  ^^l^f^ 
appears  on  the  record  that  the  money  is  paid,  and  there  is  a[fonIfte^"' 
certainty  of  what  was  lost ;  otherwise  where  it  was  levied  but  ^^^' 
not  paid,  for  then  there  must  be  a  scire  facias,  suggesting  the 
matter  of  fact,  viz.  the  sum  levied,  be.    If  the  judgment  be  set 
aside  after  execution  for  irregularity,  there  needs  no  scire  facias 
for  restitution ;  but  if  it  be  not  made,  an  attachment  shall  be 
granted  upon  the  rule  for  a  contempt.'^ 

The  court  will  allow  an  execution  to  be  amended  on  pay-  Amend- 

^  •'     menu  of 

meat  of  costs,  even  after  it  has  been  returned.^  Thus  an  ex-"^"^®°- 
ecation,  stating  the  amount  of  the  judgment  erroneously,^  or 
without  a  teste  or  return,*^  or  with  an.  erroneous  testft  or  re- 
tnra,"  as,  if  returnable  out  of  term,'^  or  returnable  in  another 
court  than  that  from  which  it  issued,^  may  be  amended.  So, 
the  plaintiff  has  been  allowed  to  add  a  testatum  to  a  ca.  sa.,  on 
which  the  defendant  had  been  taken.'^  So  in  an  action  for 
ialse  imprisonment,  for  taking  the  party  in  execution  on  a  ca. 
sa.,  in  which  the  costs  are  by  mistake  larger  than  those  actu- 
ally awarded,  the  court  will  give  leave  to  amend  the  execution ; 
and  the  papers,  on  which  the  application' is  made,  may  be  en- 
titled as  in  the  suit  for  false  imprisonment.^^  A  writ  of  vendi- 
tioiii  exponas  has  been  allowed  to  be  amended,  after  a  non- 
^t,  for  a  variance  between  the  writ  and  the  judgment  record, 
and  after  a  previous  nonsuit  for  a  similar  variance  and  amend- 
loent  granted  ;^  and  a  plaintiff's  attorney,  with  the  consent  of 
the  defendant,  was  allowed  to  alter  a  fi.  fa.  after  it  was  placed 


"*  2  Salk.  666.  ^"^  9  Johns.  Rep.  386. 

**  1  Johns.  Cas.  31.  S.  C.  Cole-  "^  .5  Taunt.  Rep.  605. 

lotOi  71.  18  Johns.  Rep.  502.  ^  S  Johns.  Rep.  144.  3  T.  R. 

*"  5  Johns.  Rep.  89.  657.  1  H.  B.  541. 

**  6  Cow.  Rep.  50.  "^3  Cainee'  Rep.  98. 

•*  5  Johna.  Rep.  163.  2  Bos.  &.  »»  Coleman,  64. 
Pul.386. 
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BXBcuTioRB  {q  tiie  Sheriff's  hands,  so  as  to  make  it  correspond  with  the 

•SKBRALLT.  • 

'    —     judgment  record,  without  entering  a  rule  for  the  purpose.'* 

LoM  eiecu-       Where  a  fi.  fa.  after  a  levy,  but  before  a  sale,  was  destroyed 

plied.         t)y  accident,  the  court  granted  permission  to  make  out  a  new 

fi.  fa.  to  be  delivered  to  the  sheriff.^    And  where  it  was  lost 

after  the  sale,  a  motion  to  issue  a  new  execution  was  denied  only 

because  notice  of  the  motion  had  not  been  given.^ 

Execuuon        Where  a  creditor,  suppoong  that  he  had  obtained  judgment, 

wiien  ncord  when  in  reality  the  record  was  by  accident  never  filed,  issued 

not  filed*  . 

a  fi.  fa.,  and  another  creditor  afterwards  obtained  judgment 
and  execution,  and  a  levy  was  made  on  the  debtor's  goods 
under  both  executions,  the  money  brought  into  court,  and  o^ 
dered  by  the  court,  notwithstanding  it  was  opp6sed  on  several 
grounds  by  the  last  judgment  creditor,  to  be  paid  to  the  first 
judgment  creditor ;  on  the  last  judgmentcreditor  subsequently 
discovering  that  the  record  had  not  been  filed,  and  moving  the 
court  that  the  execution  issued  thereupon  should  be  set  aside, 
and  the  money  collected  be  paid  over  to  him,  the  court  denied* 
the  motion,  and  allowed  the  first  judgment  creditor  to  amend 
by  filing  hb  record,  nunc  pro  tunc ;  and  the  court  observed, 
that  in  giving  this  decision  they  were  not  to  be  understood  as 
doubting  that  in  aU  cases  the  roll  should  be  filed  before  exe- 
cution can  issue  ;^  but  that  they  were  governed  much  by  the 
peculiar  circumstances  attending  the  case,  as  the  last  judgment 
creditor  knew  of  the  first  judgment,  and  relied  upon  technical 
grounds  to  defeat  it.^ 

Sheriff  to         The  sheriff,  where  an  execution  is  delivered  to  him,  is  bound 

give  party  a  '  ' 

Sop" of'«.  "  ^^  endorse  thereon  the  year,  month,  day,  and  hour  of  Ae  day, 
ceation.      i^hcn  he  received  the  same,"**  and  to  give  the  person  deliver- 
ing the  same,  if  required  by  him,  and  on  payment  of  the  fee 
allowed  by  law,  a  minute  in  writing  signed  by  him,  specifying 


"'  2  Cow.  Rep.  454.  been  expressly  enacted,  2  R.  St^ 

^"^  8  Johns.  Rep.  448.  360.  s.  11. 

•'  1  Wend.  Rep.  89.  •»  3  Cow.  Rep.  39. 

^*  Thi*  had  been  so  decided,  20  ^  2  R.  St.  364.  s.  10. 
Johns.  Rep.  307,  and  has  since 
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the  names  of  the  parties  in  the  execution,  its  general  nature,  BXBctmoRi 
and  the  day  of  receiving  it.^   And  on  serving  it,  he  is  bound,      — 
on  the  request  of  the  party  served,  and  without  any  charge,  to       / 
deliver  him  a  copy.^    We  have  ahready  noticed  the  powers 
with  which  the  sheriff  is  clothed  in  cases  where  resistance  is 
made  to  the  execution  of  process  and  the  offices  to  which  he 
isreqoired  fay  statute  to  make  his  retums.^^ 

The  sheriff  is  bound  to  return  an  execution ;  and,  to  compel  sb«rur  nwy 

'  '  «r      becompel- 

Dim  to  do  so,  the  plaintiff  may  enter  a  rule  in  the  common  rule  J^^^^^^ 
book,  requiring  him  to  return  it  within  twenty  days  after  no-  ^^ 
ticeof  the  rule,  or  that  an  attachment  issue ;  and  on  filing  an  •it»>im«n<* 
affidavit  of  service  of  a  notice  of  such  rule,  and  of  the  delivery 
of  the  writ,  the  sheriff's  default  may  be  entered,  and  an  attach- 
ment issued  of  course.^*^    And  a  defendant  is  entitled  to  have 
an  execution  returned,  and  may  apply  to  the  court  for  a  rule 
for  that  purpose.^ 

The  sheriff^  however,  ought  not  to  wait  until  he  has  been 
niled  to  return  an  execution ;  for  the  pluntiff,  without  pro- 
ceeding by  attachment,  has  an  election  to  commence  an  action  x^onon  the 
on  the  case,  in  the  first  instance.^ 

And  in  an  action  against  the  sheriff  for  the  escape  of  a  de-  f  «oi  «▼[- 
fendant,  taken  on  a  capias  ad  satisfitciendum,  which  he  has  ne-  ^t^^lj^ 
glected  to  return,  the  plaintiff  may  give  parol  evidence  of  the 
issoing  of  the  writ,  its  delivery  to  the  sheriff,  and  the  arrest.' 

If  the  sheriff  neglect  to  return  an  execution,  the  party  may  suhoniheiw 
tpply  tat  permission  to  put  the  sherifi^s  official  bond  in  suit, 
having  previously  recovered  judgment  against  him  in  an  action 


"  2  R.  St.  440.  8.  75.  cation  on  a  capias  ad  «atisfaci- 

"  lb.  f.  76.  endum,  is  bound « of  course  to  re- 

"  Ante*  VoL  1.  p.  206.  turn  the  writ  ?    For  whether  it  be 

'**  Role  of  snpreme  court,  15.  returned  or  not,  the  plaintiff  has 

'  7  Trant.  Rep.  5.  the  effect  of  his  execution,  Ring. 

'  13  Johns.  Rep.  629.    15  lb.  on  Ex.  232,  3    4  Rep.  67.    5  Ih. 

456.  sed  vide  Bing.  on  Ex.  251.  90. 

ud  quere,  whether  the   sheriff  '  13  Johns.  Rep.  629. 

htring  taken  the  defendant  in  exe- 


300  PRACTICE  lie  PERSONAL  ACTIONS* 


BXBcuTioifs  founded  directly  on  his  default ;  it  is  not  enouirh  that  the  party 
—  has  proceeded  by  attachment  against  the  sheriff  for  his  default 
in  not  returning  the  execution,  and  that  a  judgment  has  been 
recovered  in  the  name  of  the  people  against  him,  on  the  recog- 
nizance given  by  him  for  his  appearance  on  the  return  of  the 
attachment.^  The  mode  of  proceeding  in  prosecuting  on  the 
official  bonds  of  sheriffs,  has  been  already  fiiUy  treated  of.^ 

Perpetoai  The  court,  to  prevent  fraud  or  great  injustice,  will  order  a 
cttdon.  perpetual  stay  of  an  execution,  provided  the  facts  are  made 
clearly  to  appear  to  the  court,  so  that  complete  justice  can  be 
done  to  all  the  parties  concerned ;  otherwise  the  execution  may 
be  stayed  for  a  definite  time,  so  as  to  give  the  party  an  oppor- 
tunity of  applying  to  the  court  of  chancery  for  relief.^ 

JJU52>  For  executing  the  writ,  whether  a  fieri  facias  or  capias  ad 
satisfaciendum,  the  sheriff  is  entitled  to  his  poundage,  accord- 
ing to  the  following  provisions  of  the  revised  statutes  :  "  For 
serving  an  attachment  for  the  payment  of  money,  or  an  execn- 
tion  for  the  collection  of  money,  or  a  warrant  fi>r  the  same 
purpose,  issued  by  the  comptroller,  or  by  any  county  treasurer, 
for  collecting  the  sum  of  two  hundred  and  fifty  dollars,  or  less, 
two  cents  and  five  mills  per  dollar ;  and  for  every  dollar  col- 
lected, more  than  two  hundred  and  fif^,  one  cent  and  two  and 
a  half  mills.'" 

If  the  sheriff  levy  under  a  fieri  facias,  he  is  entided  to  pound- 
age, though  the  parties  compromise  before  he  sells  any  of  the 
defendant's  goods  f  or  though  the  execution  be  afterwards  set 
aside  for  irregularity :'  so  the  sheriff  is  entitled  to  poundage, 
upon  a  capias  ad  satisfaciendum,  though  the  defendant  go  to 
prison  without  satisfying  the  plaintiff,^®  or  be  discharged  for 


«  18  Johns.  Rep.  d90.  •  5  T.  R.  470.    1  C&ines'  Bep 

«  Ante,  Vol.  1.  p.  308.  102. 

^  16  Johns.  Rep.  4.  '6  Esp.  Rep.^  111. 

•  2  R.  St.  645.  '«  4  Burr.  Rep.  1»81. 
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ao  irregularity  in  the  execution.^^     4nd  if  the  sheriff,  having  "x^cotio"* 
taken  the  defendant  on  one  writ,  detain  him  on  another,  he  is 
entitled  to  poundage  on  bodi.'^ 

But  he  is  entitled  to  no  fees  for  the  arrest  of  a  person  pri- 
vileged from  arrest  :^^  and  it  seems  that  he  is  not  entitled  to 
poundage,  if  the  money  be  paid  to  him  without  any  levy ;  and 
he  cannot  maintain  an  action  for  the  expense  incurred  in  seiz- 
ing and  keeping  possession  of  goods  under  a  fieri  facias,  at 
die  request  of  the  party  suing  out  the  writ,  although  they  are 
not  sold,  on  account  of  his  refusing  to  give  an  indemnity  against 
the  claims  of  third  persons.^^ 

For  the  poundage  he  is  entitled  to,  the  sheriff  may  maintain 
an  action  of  debt  on  the  statute,  against  the  party,  notwith- 
standing it  b  allowed  by  the  statute  to  be  collected  by  the  ex-  . 
ecQtion  ;^^^  and  accordingly,  where  the  sheriff  levied  under  a 
fieri  facias,  and  received  the  money,  and  afterwards  the  judg- 
neot  and  execution  being  set  aside  for  irregularity,  and  the 
money  ordered  to  be  returned,  paid  it  back,  with  the  assent  of 
the  plaintiff,  the  court  held  that  the  statute  did  not  take  away 
his  remedy  by  action  of  debt  against  the  plaintiff  for  his  pound- 
age.^ We  have  already  seen  that  the  attorney  is  liable  to  the 
sheriff  for  his  fees.^ 


"  13  Johns.  Rep.  878.    6  lb. 

252. 

"  Tidd.  Pract.  1084. 
"lOJohns.  Rep.99. 
"  8  Cunp.  Rep.  374. 
*2R.8t.645. 


waa  ruled  under  the  43  Geo.  m.  c. 
46. 1  Arch.  Pract.  290.  Tidd.  Pract. 
1064.  2  Bing.  on  Ex.  266,  which 
does  not  seem  to  vary  in  this  par- 
ticular from  the  provision  of  our 
Stat,  cited  ante. 


''  4  Maole  &  Selw.  266.    This       '*  Ante,  Vol.  1.  p.  09. 
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SECTION  II. 


OF  THE  FUBBI  FACIAS  A8  BBOARD8  PBB80NAL  FSOPBSTTy  AlVD  THB 

FBOCSBDINOB  UKBBB  IT. 


Fonnof  the  The  fieri  facias,  as  we  have  seen,  is  a  commoo  law  execu- 
tion,  and  is  directed  to  the  sherifi*  of  the  coanty  where  tlie  action 
is  laid,^^  commanding  him,  that  of  the  goods  and  chattels  oi 
the  person  ag^ainst  whom  it  is  issued  in  his  conn^,  he  cause  to 
be  made  the  sum  recovered ;  and  (in  order  that  it  may  au- 
thorise the  sale  of  real  estate,  commanding  him)  that  if  suffi- 
cient goods  and  chattels  cannot  be  found,  that  then  he  cause 
the  amount  of  such  judgment  to  be  made  of  the  real  estate  of 
the  person  against  whom  the  judgment  was  rendered,  which 
he  had  at  the  time  of  docketii^  the  judgment,  specifying  die 
time,  or  at  any  time  afterwards,  in  whose  hands  soever  the  same 
may  be  ;^*  and  concluding  with  a  command  thit  the  sheriff 
have  the  monies  before  the  justices  of  the  supreme  court  at  the 
return  day,  to  render  them  to  the  party  recovering,  together 
with  the  writ ;  after  which  follows  the  teste,  be. 
Muitagne  In  point  of  form,  the  fieri  facias  should  invariably  pursue 
jadgmeBt  the  judgment :  therefore  it  has  been  holden,  that  a  special  ex- 
ecution is  not  warranted  by  a  general  judgment.^*  And  where 
a  fieri  facias  is  sued  out  after  a  scire  facias  on  a  judgment,  die 
fieri  facias  must  set  out  the  award  ^f  execution  on  the  scire 
facias,  as  well  as  the  original  judgment ;  even,  as  it  seemS) 
though  the  scire  facias  was  sued  out  unnecessarily.^ 

s«tet«to        The  fieri  facias  having  relation  to  its  teste,  at  common  lair 
bound  the  goods  from  that  time ;  so  that  if  the  defendant  had 

"  Tidd.  Pract.  1086.  »  1  Bing.  133.    Tidd.  Piwt. 

^' a  R.  St.  367. 8.  24.  1096. 

'•  IT.R.  80.  6  lb.  685.  7  lb.  27. 
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afterwards  sold  the  goods,  though  bona  fide,  and  for  a  valaa-  ram  tacum 

AS  TO  •OOOt. 

ble  coDsideradon,  they  were  still  liable  to  be  taken  on  ezecur     — 
don,  into  whose  hands  soever  they  came.^    This  relation 
haviDg  been  productive  of  great  mischief  to  purchasers,  was 
taken  away  by  statute.     It  is  declared,  that  **  whenever  an  ^  ^^^ 
execDtion  shall  be  issued  against  the  property  of  any  person,  {^£^22^. 
bis  goods  and  chattels,  situated  within  the  jurisdiction  of  the 
officer  to  whom  such  ezecution  shall  be  delivered,  shall  be 
boond  only  from  the  time  of  the  delivery  of  the  same  to  be  ex- 
ecuted."" 

Although  the  goods  are  bound  by  the  delivery  of  the  fexe-Theuen 
cmion  to  the  sherifT,^  yet  neither  before  the  statute  nor  uncef^^^'^v^ 

party. 

u  the  proper^  in  them  altered,  but  continues  in  the  defendant 

nutU  execution  executed.^    The  meaning  of  die  words,  that  uea  how 

^  regulated  by 

"goods  and  chattels  shall  be  bound  only  from  the  time  of  the  ■<•>«<"• 
deliveiy,"  would  seem  to  be,  taken  in. connection  with  the 
subsequent  provision,^^^  that  after  the  writ  is  so  delivered, 
if  tbe  defendant  make  an  assignment  of  his  goods  to  a  pur* 
chaser  with  nodce,  the  sherifi*  may  take  them  in  execution.^ 
So,  before  the  revision,  it  was  held  that  he  might  levy  on  goods 
wUch  had  been  delivered  by  an  agent  of  the  defendant,  who, 
however,  had  no  authority  to  make  such  delivery,  to  a  third 
person,  to  whom  the  defendant  was  indebted,  in  payment  of 
Ms  debt." 

Before  the  revision  of  the  statutes,  bona  fide  purchasers, 
without  nodce  of  the  execudon,  were  only  relieved  by  statute, 
agauost  the  roles  of  the  common  law,  so  far  as  that  the  efiect 
of  the  reladon  of  the  execudon  to  its  teste  was  taken  away, 
aiul  that  it  was  declared  to  bind  the  goods  only  firom  its  de- 
Kveiy  to  tbe  sherifi*;  but  now,  it  is  provided,  that  ^*  the  dde  of 


^  Cio.Eliz.  174. 440.  Gro. Car.  ^  12  Johns.  Rep.  408. 

149.  2  Vent.  218.   7  T.  R.  21,  2.  *•»  s.  17. 

bot  we  1  Lev.  Rep.  174.  '^  Ld.  Raym.  262.  4  East.  Rep. 

"  2  R.  St.  365. 8. 18.  528.  539,  540.  2  Johns.  Ch.  Rep. 

>>  8  Johns.  Rep.  446. 17  lb.  116.  284.  16  Johns.  Rep.  267.  2  Eq. 

IS  lb.  368.  Ca8.Abr.d81. 

«  18  Johns.  Rep.  863. 
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rtnx  FAOKAi  any  purchaser,  in  good  faith,  of  any  goods  or  chattels,  ac* 

AM  TO  SOOBi*         *'     *  !/•  ••!• 

—      quired  prior  to  the  aetual  levy  of  any  execution,  without  noUce 
of  such  execution  being  issued,  shall  not  be  divested  by  the 
fact,  that  such  execution  had  been  delivered  to  an  officer,  to 
SilS?"*  ^  executed,  before  such  purchase  was  made."^ 
Mf£tSi«r     The  statute  being  made  in  favour  of  purchasers,  does  not 
£d%!fil!^  alter  the  law,  as  between  the  parties;  therefore,  as  we  have 
^  tAw    seen,^''^  if  the  execution  be  tested  in  the  defendant's  life-time, 
totedWtee:  it  may  be  taken  out  and  executed  after  his  death.^    And  the 
sheriff  deriving  his  authority  from  the  writ,  it  has  been  holden, 
that  if  the  plaintiff  die  after  a  fieri  facias  sued  out,  it  uiay  be 
executed,  notwithstanding;  and  his  executor,  or  administrator, 
shall  have  the  money .^     Or,  if  the  plaintiff  have  made  no  ex- 
ecutor,  or  administration  be  not  committed,  the  money  mast 
be  brought  into  court,  and  there  deposited.^ 


As  between  different  plaintiffs,  if  two  writs  of  execution  be 


Wtentbere 
sre  dlffUQAt 

ttchnMntiii 

whkhtobt  delivered  to  the  sheriff  on  the  same  day,  or  on  different  days, 

^*  he  ought  to  execute  that  which  was  first  delivered,^^  except  it 

be  fraudulent,  and  then  he  ought  to  execute  the  other:®  and 

the  court,  on  motion,  will  not  assist  the  plaintiff  in  the  second 
execution.** 

The  statutes  for  the  purpose  of  settling  the  law,  in  conform- 
ity with  the  latest  decisions*^  respecting  conflicting  claims, 
under  different  executions  or  attachments,  about  which  there 
had  been  much  contest,  contain  the  following  provisions :  *'If 
there  be  several  executions  issued  out  of  a  court  of  record, 


"^  2  R,  St.  366. 8. 17. 

>«  Ante,  Vol.  2.  p.  203,  4. 

^  1  Ld.  Raym.  605.  Com.  Rep. 
117i  Bunb.  Rep.  271.  12  Mod. 
Rep.  5.  2  Ld.  Raym.  850.  7  Mod. 
05.  3  P.  W.  200.  Willefl.131.  7 
T.  R.  20.  1  Bos.  &  Pul.  571.  Cro. 
Eliz.  181.  Comb.  23.  O.  Bridg. 
468,0.  1  Mod.  188. 

*  Cro.  Car.  460.  1  Sid.  20.  2 
Ld.  Raym.  1073. 1  Salk.  322.  S.  C. 


^  Noy.  73.  2  L.  Raym.  1073. 

^  1  T.  R.  720-0.  4  East  630, 
46.  7Taunt.  56.  2  Marsh.  875.  1 
Dowl.  &.  Ryl.  307. 
.  "  1  Wilfl.  44.  Peake's  Rep.  G^- 
4  East.  623. 

»  1  T.  R.  720.  4  East,  639, 
640.  7  Taunt.  66.  2  Marsh.  875. 
S.  C. 

^  4  Cow.  411.  lb.  460. 


against  the  same  defendant,  that  which  shall  have  been  first '>""'i^« 

^  '  ▲■  TO  •OOpt* 

delivered  to  an  officer  to  be  executed,  shall  have  preference, 
Botwithstandhig  a  levy  may  be  first  made  under  another  exe- 
cution; but  if  a  levy  and  sale  of  any  goods  and  chattels  shall 
have  been  made  under  such  other  execution,  before  an  actual 
levy,  under  the  execution  first  delivered,  such  goods  and  chat* 
teb  ^all  not  be  levied  upon,  or  sold,  by  virtue  of  such  first 
execution.'"* 

"If  there  be  one  or  more  executions,  and  one  or  more  at- 
tachments against  the  property  of  the  same  defendant,  or  if 
there  be  several  attachments,  the  same  rule,  prescribed  in  the 
last  section,  shall  prevail  in  determining  the  preferen<be  of 
such  execution  or  attachment/'^ 

"  But  any  execution  or  attachment,  issued  out  of  any  court 
Bot  being  a  court  of  record,  if  actually  levied,  shall  have  pre- 
femce  over  any  other  execution,  issued  out  of  any  court, 
whether  of  record  or  not,  which  shall  not  have  been  previ- 
ondy  levied."^ 

The  first  of  the  above  provisions  of  the  statutes,  seems  not 
to  affect  the  right  of  action  which  a  party  has  against  a  she* 
riff,  who,  having  received  an  execution  from  such  party,. pro- 
ceeds to  levy  and  sell  under  another  execution,  subsequently 
delivered  to  him,  and  not  under  that  first  delivered.^'  And 
before  the  revision,  it  was  held,  that  a  third  person,  who  has 
obtained  possession  of  the  goods,  subsequently  to  the  delivery 
of  die  first,  and  prior  to  the  second  execution,  cannot  avail 
himself  of  the  act  of  the  sherifi*,  in  selling  under  the  last  exe- 
cution, instead  of  the  first;  or  call  in  question  the  regularity 
ofdiesak.*® 

Where  two  jiMlgments,  one  larger  and  one  smaller,  were 
docketed  at  the  same  time,  against  .the  same  defendant,  in 
favour  of  different  plaintiffs,  and  executions  were  simultane- 


"^  )  R.  St.  3a6.  a.  14.  090.  Carth  419.  S.  C.    1  T.  R> 

"^  lb.  8. 15.  781.  4  East.  523.  18  Johns.  Rep. 

"lb.  8. 16.  311.  12  lb.  162. 

*  1  Ld.  Raym.  252.  1  Salk.    .   »  18  Johns.  Rep.  363 

Vol,  II.  39 
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rim  FAci^  ousiy  issued,  delivered  to  the  sheriff,  and  levied  on  persona] 

▲8T0  000IMI.         ^  '        .  »  r 

property,  which  was  sold  under  both,  and  purchased  by  each 
plaintiff,  at  bids  differing  in  amount ;  it  was  held,  that  the 
monies  were  to  be  equally  divided  between  the  two  execations, 
till  the  smaller  one  was  satisfied ;  the  residue  to  be  applied 
upon  the  larger.^ 

If  a  second  fieri  facias  be  delivered  to  the  sheriff,  after  be 
has  the  defendant's  goods  in  possession,  under  a  prior  writ, 
the  goods  are  bound  by  the  second  execution,  subject  to  the 
first,  from  the  day  of  the  delivery  of  the  last  writ  to  the  she- 
riff/^ And  it  is  not  necessary  that  the  sheriff  should  have  the 
goods  in  his  actual  possession,  at  any  time  while  the  second 
execution  is  running,  if  he  has  levied  under  the  first.'^^ 

Two  writs  of  fieri  fadias,  at  the  suit  of  different  plaintiffs, 
were  issued  against  the  same  defendant,  and  the  goods  taken 
under  them  were  not  more  than  sufficient  to  satisfy  the  first 
execution;  the  officer,  under  the  second  writ,  continued  in 
possession,  until  the  goods  were  sold  by  the  sheriff,  aAer 
which  the  defendant  obtained  a  rule,  setting  aside  the  first 
execution,  and  pending  that  rule,  there  were  conferences  be^ 
tween  all  the  parties.  The  rule,  however,  was  made  absolute, 
and  the  sheriff  ordered  to  pay  to  the  defendant  the  proceeds 
of  the  levy.  The  sheriff,  having  so  paid  the  money,  without 
having  applied  to  the  court  for  relief,  and  without  having 
given  any  notice  to  the  plaintiff,  in  the  second  execution,  was 
held  liable  to  him  for  the  amount,  in  an  action  for  a  false 
return  of  nulla  bona.^ 

There  may  be  cases,  in  which,  independently  of  any  ques- 
tion of  fraud,  but  upon  mere  principles  of  equity,  and  to  pre- 
vent the  necessity  of  resorting  to  the  court  of  chanceiy,  a 
second  execution  will  have  the  preference.  As,  where  the 
maker  of  a  promissory  note  confessed  a  judgment  in  fiivour 
of  the  endorser,  for  his  security,  and  the  holders,  who  had  pre- 


*•  1  Cow.  Rep.  215.  ">  5  Cowen.  890. 

«  7  Taunt.  56.    2  Marsh.  375.        «  3  Bam.  &  Aid.  ©5. 
S.  C.  and  see  3  Moore,  81.  1  Bing.* 
?*x.  71. 


EXECUTION.  307 


viously  sued  the  maker,  afterwards  recovered  judgment  against "»'  ^^^^^^ 
him ;  and  executions  on  botli  judgments  were  in  the  hands  of  — 
the  sheriff,  though  the  execution  on  the  judgment  in  favour  of 
the  endorser  was  first  delivered ;  this  court,  on  motion  of  the 
holders,  ordered  the  sheriff,  out  of  the  monies  arising  from  the 
sale  of  the  defendant's  property,  first  to  pay  and  satisfy  the 
second  execution  in  favour  of  the  holders  of  the  note.^ 

The  Hen  acquired  by  the  creditor,  cannot  be  divested  by  Act  of  debt- 

T  •'  '  •'  or  cannot  di* 

the  act  of  the  debtor ;  and  if  the  goods,  before  an  actual  levy  ^'^^  ""• 
and  sale,  are  removed  by  the  debtor,  out  of  the  bailiwick  of 
the  sheriff,  into  another  county,  and  are  there  taken  and  sold 
Qoder  an  execution  subsequently  issued,  though  the  bona  fide 
purchaser  at  such  sale  acquires  a  valid  title  to  the  goods,  yet 
the  proceeds  of  such  sale,  in  the  hands  of  the  sheriff,  will 
be  ordered  to  be  paid  to  the  plaintiff  in  the  first  execution,  to 
the  amount  of  his  debt,  leaving  the  residue,  if  any,  for  the 
plaintiff  in  the  second  execution.^^ 

Under  this  writ,  the  sheriff  has  authority  to  seixe  and  sell,  Wbtt  may 

bo  lold  as 

as  goods  and  chattels,  every  thing  of  a  tangible  nature,  which  pononai  pro^ 
is  not  exempted  from  a  levy  by  statute  i^  and  the  following 
statutory  provisions  authorise  him  to  levy  on  gold  and  silvjer 
coin,  bills  issued  by  the  government  of  the  United  States,  or 
mooied  incorporations,  and  circulated  as  money,  and  goods 
and  chattels  in  a  state  of  pledge. 

"  Upon  executions  against  the  property  of  a  defendant,  the  JJj^^JjJ*** 
officer  shall  levy  upon  any  current  gold  or  silver  coin  belong- 
ing to  such  defendant,  and  shall  pay,  and  return  the  same,  as 
so  much  money  collected,  without  exposing  the  same  for  sale 
at  auction."^ 

"Upon  such  executions,  the  officer  may  levy  upon,  and  sell,  certain bUb, 
any  bills,  or  other  evidences  of  debt,  issued  by  any  money 
corporation,  or  by  the  government  of  the  United  States,  and 


'^  18  Johns.  Rep.  505.  ^  13  Johns.  Rep.  220. 

**  18  Johns.  Rep.  811.  «  2  R.  St.  866.  s.  19. 
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'icftirAciAa  circulated  as  money,  which  sball  belonir  to  the  defendant  iu 

▲•  TO  SOOM.  ^^  ^ 

—      sach  execution.  ""*' 

^Aods  pieds-     i<  When  goods  or  chattels  shall  be  pledged  for  the  payment 

of  money,  or  the  performance  of  any  contract  or  agreement, 

the  right  and  interest  in  such  goods,  of  the  person  making 

such  pledge,  may  be  sold  on  execution  against  him,  and  the 

purchaser  shall  acquire  all  the  right  and  interest  of  the  defend* 

ant,  and  shall  be  entitled  to  the  possession  of  such  goods  and 

chattels,  on  complying  with  the  terms  and  conditions  of  the 

pledge."^ 

y^eal^  ^^'         Leases,  and  terms  for  years,  may  also  be  seised,  and  sold  as 

crops,         chattels  ;^  and  fructus  industrials,  as  com  growing,  which 

fuuTr^'^    goes  to  the  executor,^  or  fixtures,  which  may  be  removed  by 

But  cbattd   the  tenant  ;^^  but  chattel  interests  are  not  liable,  as  such,  to  sak 

interests,  '  '  ' 

and  lands     on  execution.^    Nor  can  the  interest  of  a  person  in  possession 
of  land,  under  a  contract  for  the  sale  of  it,  as  fi>rmerly,^  be 


inr. 


sold  in  execution.^ 

i»y*?tU?**      Where,  the  growing  crops  of  a  tenant  having  been  sensed 

'"^*'''^'        under  a  fieri  facias,  a  writ  of  habere  facias  possessionem  was 

subsequently  delivered  to  the  sherifi*,  in  an  ejectment,  at  the 

•  suit  of  the  landlord,  founded  on  a  demise  made  long  before 

the  issuing  of  the  fieri  facias,  the  court  held  that  the  sheriff 

viras  not  bound  to  sell  the  growing  crops  under  the  fieri  facias, 

inasmuch,  as  they  could  not,  in  point  of  law,  be  considered  as 

belonging  to  the  tenant,  the  latter  being  a  trespasser  fi*om  the 

day  of  the  demise  in  the  ejectment*^ 

toiM^gTo^     And  furnaces,  or  apples  upon  trees,  which  belong  to  the  five- 

the  freehold,  j^^j j^  ^^j  ^^  ^^  ^^  y^^^^  caunot  be  sold  as  personal  property.^ 

So  the  sherifi'  has  no  right,  under  a  fieri  facias,  Co  seise  and 
sell  fixtures  as  personal  property,  where  the  house,  in  which 


*'  lb.  B.  19.  s»  1  R.  St.  722.  8. 5. 

"  lb.  8.  20.  "  17  Johns.  Rep.  94. 

«  Tidd.  Pract.  1040.  »•  1  R.  St  744.  8.  4.  et  seq. 

^  9  John.  Rep.  418.    9  lb.  106.  See  post. 

17  lb.  128.    Gilb.  Ex.  19.    1  Salk.  ^  5  Bam.  &  Aid.  88.  9  Price, 

368.  2  R.  St.  82, 83.  s.  6, 7.  287. 

«  1  Salk.  368.    3  Atk.  13.    17  *•  Gilb.  Ex.  19.    Tidd.  Pmct. 

JohnB.  Rep.  116.  Ring.  111.  1040. 
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they  are,  is  tfae  freehold  of  the  person  against  whom  the  exe-  nni  facus 

ASTOOOODI. 

cation  issues.'^  So  where  one  mortgaged  land,  with  a  wind-  — 
mill  thereon,  built  chiefly  of  wood,  the  deed  containing  also  a 
bargain  and  sale  of  the  mill ;  it  was  held,  that  it  could  not  be  cannot  be 
taken  in  execution  by  order  of  his  creditors,  as  personal  pro- 
perty, )ilthough  he  remained  in  possession.^  And  where  cer- 
tain machinery,  together  with  a  mill,  had  been  demised  for  a 
term  to  a  tenant,  and  he,  without  permission  of  his  landlord, 
severed  the  machinery  from  the  null,  and  it  was  afterwards 
seiied,  and  sold  by  the  sheriff,  under  a  fieri  facias ;  the  court 
held,  that  no  property  passed  to  the  vendee,  and  that  the  land- 
lord was  entitled  to  bring  trover  for  the  machinery,  even  during 
the  continuance  of  the  term.^ 

The  revised  statutes  contain  the  following  provisions,  ex-  property  ex- 
emptmg  property,  when  owned  by  any  person  being  a  house-  ezecatioo. 
hdder,  from  execution : 

''  The  following  property,  when  owned  by  any  person  being 
a  householder,  shall  be  exempt  from  levy  and  sale,  under  any 
execution ;  and  such  articles  thereof,  as  are  moveable,  shall 
continae  so  exempt,  while  the  family  of  such  person,  or  any  of 
them,  may  be  removing  from  one  place  of  residence  to  another : 
1.  All  spinning-wheels,  weaving-looms,  and  stoves,  put  up,  or 
kept  for  use,  in  any  dwelling-house :  2.  The  family  bible, 
family  pictures,  and  school-books,  used  by,  or  in  the  family  of 
SQch  person ;  and  books,  not  exceeding  in  value  fifty  dollars, 
which  are  kept  and  used  as  a  part  of  the  family  library :  3. 
A  seat,  or  pew,  occupied  by  such  person,  or  his  family,  in  any 
house  or  place  of  public  worship  :  4.  All  sheep,  to  the  num- 
her  of  ten,  with  thehr  fleeces,  and  the  yam  or  cloth  manufac- 
tured from  the  same;  one  cow,  two  swine,  the  necessary  food 
for  them ;  all  necessary  pork,  beef,  fish,  flour  and  vegetables, 


"  5  Barn.  &  Aid.  25.    1  Dowl.       ^  5  Bam.  dt  Aid.  826.  3  Stark. 
^  *yl.  W,  8.  C.  Rep.  130. 

^  4  Bloors.  Rep.  261.   1  Brod. 
^Bing.506.S.C. 
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nsRi  FAaAs  actually  provided  for  family  use;  and  necessary  fuel  for  the 

A8TOCOODB.  •'    '  "^  ^ 

—  use  of  the  family  for  sixty  days :  5.  AH  necessary  wearing 
apparel,  beds,  bedsteads,  and  bedding,  for  such  person  and  bis 
family;  arms  and  accoutrements,  required  by  law  to  be*  kept  by' 
such  person ;  necessary  cooking  utensils ;  one  table ;  six 
chairs ;  six  knives  and  forks ;  six  plates ;  six  tea-cups  and 
saucers  ;  one  sugar-dish ;  one  milk-pot ;  one  tea-pot  and  six 
spoons ;  one  crane  and  its  appendages ;  one  pair  of  andirons, 
and  a  shovel  and  tongs :  6.  The  tools  and  implements  of  any 
mechanic,  necessary  to  the  carrying  on  of  his  trade,  not  ex- 
ing  twenty-five  dollars  in  value."^*^ 

Moni^^p-       Where  there  are  overplus  monies  in  the  hands  of  the  sherifly 
S^ent'e]^  ^fter  Satisfying  the  first  execution,  although  they  cannot  be 
levied  upon  by  virtue  of  a  second  execution  f^  yet  the  court, 
in  a  case  where  the  rights  of  the  parties  are  so  clearly  ascer- 
tained, that  there  is  no  necessity  for  resorting  to  a  court  of 
equity,  will,  on  motion,  direct  the  application  of  the  surplus 
to  the  payment  of  subsequent  judgment  creditors^  according 
to  their  priority ;  to  be  determined,  where  the  proceeds  arise 
from  the  sale  of  the  lands,  by  the  time  of  docketing  their  re- 
spective judgments;  or,  if  from  the  sale  of  goods  and  chattels, 
by  the  delivery  of  their  executions,  to  the  sherifil^ 
Money  of         So  it  has  been  held,  that  if  the  plaintiflf  cannot  find  sufBcient 
hudfa       ^^^^^  of  the  defendant  to  satisfy  his  judgment,  the  court  will 
piSltiff'B    ^rder  the  sheriff  to  retain,  for  the  use  of  the  plaintiff,  money 
execuuon.    ^hj^h  he  has  levied  in  another  action,  at  the  suit  of  the  defend- 
ant.^^ 

{J^  «J  to        A  term  for  years  in  goods  and  chattels  may  be  sold  under 
ffMdiud     ^^  execution  against  the  lessee ;  and  the  purchaser  acquires  a 

chaneb, 


~  2  R.  St.  307.  8  22.  3  Gaines'  Rep.  84.  contra,  4  East, 

'^  1  Cranch.  117.  Sed  qu.  see  2    510. 
R.  St.  366.  8. 16.  ^  Doug,  231.    contn,  9  East. 

~  5  Johns.  Rep.  168. 18  lb.  120.    48.  2  Bos.  &  Pul.  876.  3  Brod.  ^ 

Bing.  294. 
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ridu  to  use  the  goods  darinir  the  term.^    Bat  such  sale  will  "'^^i  '^^^ 

O  O  D  A.8T0OO0DS. 

not  affect  the  rights  or  property  of  the  lessor,  as  the  sheriff 
canDot,  under  an  execution,  sell  the  goods  of  third  persons.^ 
It  is  said,  that  the  sheriff  cannot  take  goods  distrained,^  or  goods  dia- 

mined, 

taken,  and  in  custody  of  the  sheriff,  upon  a  former  execution  f  or  taken  on 
nor  can  he  take  any  thing  which  cannot  be  sold,  as  deeds,  ecuuon,'^* 
writings,  &€.*•     And,  though  it  be  said,  that,  in  the  ciase  of  a  o'**«^ 
lease  of  land,  and  of  a  stock  of  cattle,  for  a  year,  they  cannot  >at>ject  to 
be  taken  in  execution  during  the  term;  that  is,  because  the^^^^** 
lessor  himself  could  not  have  dispossessed  his  tenant  during  the 
year,  and  of  course  the  lessor's  creditor  cannot:  But  subject 
to  the  right  of  the  lessee,  the  goods  may,  it  seems,  be  taken  in 
execution.** 

Bank  shares,  or  shares  in  a  public  library,  or  other  niereo,banicor 
choses  in  action,  cannot  be  seized  and  sold  under  an  execu-  !£l^, 
t!on.^^    And  a  mere  equitable  interest  of  a  debtor  in  a  term  or  equitable 
for  years,  cannot  be  taken  in  execution  by  the  sheriff,  under  a  term  for 

/»    •         .  •  •  years  or 

fieri  facias,  at  the  suit  of  a  judgment  creditor  f^  and  therefore,  goods, 
when  the  defendant  has  only  an  equity  of  redemption  in  a 
leasehold  estate,  an  execution  will  not  affect  it,  as  the  legal 
estate  is  in  the  mortgagee.''^  So  the  equitable  or  residuary 
Interest  of  a  debtor,  in  personal  property,  assigned  by  him  as 
security  for  the  payment  of  debts,  cannot  be  reached  by  pro- 
cess at  law,  or  be  bound  by  execution.^    In  such  cases,  the 


**  2  Cow.  Rep.  543.  7  T.  R. 
11.  4  lb.  489.  8  Co.  191.  8  East. 
476,479.  16  lb.  607. 

"  2  Cow.  Rep.  543.  1  Burr.  34. 
1  Waah.  813.  7  Johns.  Rep.  536. 
OR.  44. 

••  Bac.  Abr.  "  Execution." 
Willes.  131.  5  Moore,  79.  2 
Brod.  &  Ring.  362.  S.  C. 

*"  2  Show.  173.  3  Mod.  236.  5 
Moore,  79.  2  Brod.  &  Ring.  362. 
S.  C.  9  Price,  287.  Tidd.  1042-9. 

"  Cm.  Temp.  Hard.  53.  Tidd. 
Pract.  1042. 


~  8  East.  476-9.  15  lb.  607. 
Tidd  Pract.  1042. 

''^  1  Cow.  Rep.  240.  9  Johns. 
Rep.  96.  12  lb.  220.  17  lb.  351. 

*»  8  East.  Rep.  467.  2  Bos.  & 
Pol.  461.  3  Bro.  Chan.  Cas.  480. 
1  Ves.  Jun.431.  Sedqu.  1  Caines' 
Cas.  in  Er.  47.  3  Johns.  Ch.  Rep. 
279.  18  Johns.  Rep.  11. 

^«  3  Atk.  200.  739.  Forrest, 
162,  3.  4  Moore,  281.  1  Brod.  &^ 
Bing.  506.  S.  C. 

'^  2  Johns.  Ch.  Rep.  284.  5 
Johns.  Rep.  335. 
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StoI^wV  plaintiff's  remedy  is  by  filing  d  UHl  in  eqttiQTy  tti  redeem  the 
property  by  paying  off  the  priadpal  and  ioterett  of  the  debt.'^ 

Equittririfl  For  the  purpose  of  reaching  cboses  in  action,  equities,  and 
property  can  property,  wbich  canaot  be  levied  on  al  law,  the  revised  statutes 
ed  by  execu-  have  provided,  that  *'  whenever  an  execation  against  the  pro- 
perty of  a  defendant,  shall  have  been  issued  ob  a  judgment 
at  law,  and  shall  have  been  retiumed  unsatisfied,*  in  whole  or 
in  part,  the  party  suing  out  such  execution,  may  file  a  bill  in 
chancery  against  such  defendant,  and  ai^  other  perscmi  to 
compel  the  discovery  of  any  property  or  thing  in  action,  be- 
longing to  the  defendant,  and  of  any  property,  money,  or  thing 
in  action,  due  to  him,  or  held  in  trust  for  him ;  and  to  prevent 

« 

the  transfer  of  any  such  property,  money,  or  thing,  in  action, 
or  the  payment  or  delivery  thereof,  to  the  defendant,  except 
where  such  trust  has  been  created  by,  or  the  fund  so  held  in 
trust  has  proceeded  from,  some  person  other  than  the  defend- 
ant himself."^^ 

^<  The  court  shall  have  power  to  compel  such  discovery,  and 
to  prevent  such  transfer,  payment,  or  delivery,  and  to  decree 
satisfaction  of  the  sum  remaining  due  on  such  judgment,  oat 
of  any  personal  property,  money,  or  things  in  action,  belong- 
ing to  the  defendant,  or  held  in  trust  for  him,  with  the  excep- 
tion above  stated,  which  shall  be  discovered  by  the  proceed- 
ings in  chancery,  whether  the  same  were,  originally  liable  to 
be  taken  in  execution  at  law,  or  not."^ 

S2L"iS|.      If  ^®  defendant,  subsequent  to  the  delivery  of  the  writ  to 

proplnriS^  the  sheriff,  make  an  assignment  of  a  leasehold  estate,  the  judg- 

^IbeT  nient  creditor  need  not  bring  a  suit  in  equity,  lo  come  at  the 

estate,  by  setting  aside  die  assignment ;  but  may  proceed  at 

law  to  sell  the  terra ;  and  the  vendee,  who  is  generally  a  fiiend 

of  the  plaintiff,  will  be  entided  at  law  to  the  possession,  not- 


'*  3  Atk.  200.    1  Vera.  309.    1        «  2  R.  St  173.  s.  38. 
P.  Wms.  445.  6  Vea.  72.  1  Mad.        ••  lb.  174.  b.  39. 
Chan.  205. 522,  3. 
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withstandiog  such  assignment.^  And  where  an' outgoing  nKUPAcui 
tenant  had  agreed  to  assign  the  remainder  of  his  term  to  the  — 
iocoming  tenant,  it  was  holden  that  the  sheriffi  before  an  actual 
assignment  made,  might,  under  an  execution  against  the  out- 
going tenant,  sell  his  interest  in  such  remaining  term,  and  set 
upon  it  the  same  value  that  the  incoming  tenant  had  agreed  to 
give  for  it.^* 

Where  a  debtor  confesses  a  judgment,  and  afterwards  fraudu-Goodi  fraud- 
lendy  purchases,  and  procures  to  be  delivered,  goods,  without  cbaied^^ 
paying  for  them,  with  intent  to  subject  them  to  the  execution  not  be  wm. 
of  the  judgment  creditor,  the  title  of  the  goods  does  not  be- 
come  vested  in  the  purchaser ;  and  they  therefore  cannot  be 
taken  on  an  execution  against  him.''' 

* 

Under  this  writ,  the  sheriff  may  seize  any  goods  which  have  SSJ 'So^ 
been  fraudulently  sold,  or  conveyed  away  by  the  defendant  ^^^^^^^^ 
and  the  principal  badge  of  fraud  is  the  defendant's  continuing  ^  '^^  ^'' 
in  possession.     The  revised  statutes  have  greatly  altered  and  New  provi- 
nmpiified,  in  language  at  least,  the  statutory  provisions  respect-  ■^•tutei. 
ing  fraudulent  conveyances;  and  it  is  necessary,  in  order  to 
Qoderstand  their  effect,  to  compare  them  carefully  with  the 
fonner  provisions,  and  the  decisions  made  under  them.  It  will 
be  observed,  that  the  principal  substantial  alteration  respect- 
ing personal  property,  is  that  which  malies  a  continuance  of 
possession  in  the  vendor  after  a  sale,  whether  absolute  or  con- 
ditional, conclusive  evidence  of  fraud,  unless  bona  fides  be 
shown. 

The  existing  statutory  provisions  on  this  subject,  relating  to  What  eos- 
penonal  property,  are  as  follows :  "  Every  conveyance  or  as-  JJUJ^^J  ^y 
signment,  in  writing  or  otherwise,  of  any  estate  or  interest  in  ^^^^ 
lands,  or  in  goods  or  things  in  action,  or  of  any  rents  or  pro- 
fits issuing  therefrom,  and  every  charge  upon  lands,  goods,  orv 
things  in  action,  or  upon  the  rents  or  profits  thereof,  made' 


^  3  Atk.  799.  *»  15  Johns.  Rep.  147.  1  Paige. 

'^  1  Manh.  10.  Ch.  Rep.  492. 

Vol.  II.  40 
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riimiFAciAt  With  the  intent  to  hinder,  delay,  or  defrand  creditors,  or  other 
persons,  of  their  lawful  suits,  damages,  forfeitures,  debts,  or 


made  to  hlii* 
der  m 
firaod, 


der  and  de-  demands,  and  every  bond  or  other  evidence  of  debt  given,  smt 


commenced,  decree  or  judgment  suffered,  with  the  like  intent, 
as  against  the  person  so  hindered,  delayed,  or  defrauded,  shall 
be  void."» 

^^  All  deeds  of  gifts,  all  conveyances,  and  all  transfers  or  as- 
in  tniM  for   siffuments,  verbal  or  written,  of  goods,  chattels,  or  things  in 
og  uidb,   action,  made  in  trust  for  the  use  of  the  person  making  the 
same,  shall  be  void  as  against  the  creditors  existing  or  subse- 
quent, of  such  person."'^ 
nte  of  <<  Every  sale  made  by  a  vendor,  of  goods  and  chattels  in  his 

^mnSrn^  posscssion,  or  under  his  control,  and  every  assignment  of  goods 
itoB.  jond  chattels,  by  way  of  mortgage  or  security,  or  upon  any 
condition  whatever,  unless  the  same  be  accompanied  by  an 
immediate  delivery,  and  be  followed  by  an  actual  and  conti- 
nued change  of  possession  of  the  things  sold,  mortgaged,  or 
assigned,  shall  be  presumed  to  be  fraudulent  and  void,  as 
against  the  creditors  of  the  vendor,  or  the  creditors  of  the  per- 
son making  such  assignment,  or  subsequent  purchasers  in  good 
faith ;  and  shall  be  conclusive  evidence  of  fraud,  unless  it  shall 
be  made  to  appear,  on  the  part  of  the  persons  claiming  under 
such  sale  or  assignment,  that  the  same  was  made  in  good  faitb, 
and  without  any  intent  to  defraud  such  creditors  or  purcha- 
sers."® 

Who  DMut  **  The  term  *  creditors,'  as  used  in  the  last  section,  shall 
on."  be  construed  to  include  all  persons  who  shall  be  creditors  of 
the  vendor  or  assignor,  at  any  time  whilst  such  goods  and 
chattels  shall  remain  in  his  possession,  or  under  his  control.''*^ 
Sxeeptioiii.  ^'  Nothing  contained  in  the  two  last  sections,  shall  be  con- 
strued to  apply  to  contracts  of  bottomry  or  respondentia,  nor 
to  assignments  or  hypothecations  of  vessels  or  goods,  at  sea, 
or  in  foreign  ports. 


»."•* 


••  2  R.  St.  137.  6. 1.  •»  lb.  8. 6. 

«  lb.  185.  8. 1.  ••  lb.  0.  7. 

•^  lb.  136.  8. 5. 


EXECUTION,  315 

''The  qaestion  of  fraudulent  intent  in  all  cases  arising ''■ui'acia" 
under  the  provisions  of  this  chapter,  shall  be  deemed  a  ques-  p^^j;;" 
tion  of  fact,  and  not  of  law ;  nor  shall  any  conveyance  or  J|^^^"  ^ 
charge  be  adjudged  fraudulent  as  against  creditors  or  pur-^i^etof 
chasers,  solely  on  the  ground,  that  it  wa^  not  founded  on  ai!!!MeMiS^ 
valuable  consideration."*^ 

**  The  provisions  ofthis  chapter  shall  not  be  construed,  in  any '^'.f^ 
manner,  to  affect  or  impair  the  title  of  a  purchaser  for  a  valuable 
consideration,  unless  it  shall  appear,  that  such  purchaser  had 
previous  notice  of  the  fraudulent  intent  of  his  immediate  grantor, 
or  of  the  fraud  rendering  void  the  title  of  such  grantor."** 

"  Every  conveyance,  charge,  instrument,  or  proceeding  de-  ncpronmu 
clared  to  be  void,  by  the  provisions  of  this  chapter,  as  against  diton. 
creditors,  or  purchasers,  shall  be  equally  void  against  the  heirs, 
successors,  personal  representatives,  or  assignees,  of  such  cre- 
ditors or  purchasers.***^ 

''The  provisions  of  this  chapter  shall  not  extend  to  anymeMpiovi* 

-  .  «  lioiii  not  to 

conveyance,  charge,  contract,  assignment,  instrument,  or  pro-  niroMt 
ceeding,  had,  made,  executed^,  or  commenced,  before  this 
chapter  sbaU  be  in  force  as  a  law.**** 

Where  these  provisions  have  attempted  to  settle  rules,  which 
were  before  to  be  sought  for  in  the  decisions  of  the  courts  upon 
the  former  statute,  no  advantage  would  result  from  a  review  of 
those  decisions.**    As  to  the  question,  in  a  particular  case,  neddont  m 
whether  the  possession  of  the  vendor  after  a  sale  renders  theaneeofTeii- 

dor  in  pMK 

sale  fraudulent,  it  may  sdll  perhaps  be  deemed,  under  the  pro-MMkm  nn- 
visions  of  the  statutes,  to  be,  as  formerly,  a  question  to  be  pre-  gj*  "■"*** 
seated  first  to  the  court,  and,  if  they  think  proper,  to  be  by 
them  submitted  to  the  jury. 

The  rules  on  this  subject  before  the  revision,  adopted  and  set- 
tled on  great  consideration,  and  in  several  cases,  were,  that  a 
voluntary  sale  of  chattels,  with  an  agreement,  in  or  out  of  the 


*'  lb.  197. 8.  4.  *"  A  very  able  examination  of 

"  lb.  B.  5.  them  will  be  found  in  the  com- 

*^  2  R.  St.  137.  8. 3.  mentaries  of  our  late  learned  chan- 

••  lb.  138. 8.  8.  cellor,  Vol.  2.  p.  408. 
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niti  rAciAi  deed,  that  the  vendor  may  keep  possession,  was,  except  in  special 
—  cases,  and  for  special  reasons,  to  be  shown  to  and  approved  by 
the  court,  fraudulent  and  void  as  against  creditors.^  That 
fraud  was  a  question  of  law,  where  there  was  no  dispute  about 
facts  f^  and  that  where  (here  was  no  dispute  about  facts,  there 
was  nothing  for  the  jury  to  pass  on;  and  that  in  such  cases  the 
court  would  decide  the  question  of  fraud,  without  submitting  it  to 
the  jury.^  And  that,  subject  to  these  rules,  the  possession  of  the 
vendor  was  only  prima  facie  evidence  of  fraud,  and  might  be  ex* 
plained.^  It  is  impossible  to  foresee  how  far  these  rules  may  be 
deemed,  when  the  statute  comes  to  be  construed,  to  consist 
with  those  of  the  above  provisions,  which  declare,  that  pos- 
session shall  be  conclusive  evidence  o^  fraud,  unless  bona  fides 
be  made  to  appear;^  and  that  fraudulent  intent  shall  be  a 
question  of  fact,  and  not  of  law.^ 

Many  circumstances  had  been  held,  before  the  revision,  to 
repel  the  presumption  of  fraud :  among  the  principal  of  these 
was  the  notoriety  of  the  sale,  mortgage,  or  assignment."*  It 
was  also  held,  that  the  property  being  mortgaged  for  a  debt,  a 
great  part  of  which  was  due  for  rent,  and  of  course  already 
constituted  a  lien  upon  the  property,  was  an  evidence  of  bona 
fides.^  So,  the  circumstances,  that  the  property  was  a  hone, 
the  object  of  leaving  which  in  the  possession  of  the  debtor  was, 
that  he  might  settle  and  close  his  business  as  constable,  he 
having  no  other  horse  f^  and  that  no  judgment  or  ezecutioD 
were  obtained  against  him  until  after  the  mortgage  :^  And 
it  was  said  that  the  reason  why  the  continuance  of  the  vendor 
in  possession  was  accounted  fraudulent,  was,  that  it  gave  him 
a  false  credit,  by  which  third  persons  were  deceived.'^  Where 
the  only  circumstance  offered  to  repel  the  presumption  of  fraud, 

^  2  Wend.  Rep.  449.  3  Cow.       ^  1  Gows.  Rep.  S3,  34,  35.   3 

Rep.  166.  9  Johns.  R.  337.  Cow.  Rep.  187. 

"  lb.  •^  3  Cow.  187. 

"  lb.  ••  lb. 

^  3  Cow.  188.  "  lb. 

•*  2  R.  St.  186.  B.  5.  >••  lb. 
»*  2  R.  St.  137.  8.  4. 
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was,  that  the  property  sold,  which  consisted  principally  ofmuFAciAB 
cattle,  was  left  with  the  vendor  because  the  vendee  was  a  mer-      — 
chaot,  and  had  no  farm  on  which  to  keep  them,  it  was  held  to 
be  insi^cient,  and  the  court  refused  to  permit  it  to  go  to  the 

Bat  circumstances  to  repel  the  presumption  of  fraud  have 
not  been  allowed  much  weight,  unless  the  possession  of  the 
vendor  has  been  consistent  with  the  deed.  Where  the  deed  is 
absolute,  and  without  any  trust  in  the  vendor,  the  possession 
of  the  vendor  is  held  to  be  inconsistent  with  the  deed.'  But 
where  the  deed  contains  a  condition,'  as  a  mortgage  deed,^  or 
contains  a  trust,'  it  isiheld,  that  the  condition  or  trust  may 
furaisb  a  reason,  or  admit  of  its  being  furnished,  for  the  pos- 
session's remaining  with  the  vendor.  But  a  mere  agreement 
in  the  deed,  that  the  vendor  should  continue  in  possession,  has 
been  held  not  to  justify  the  continuance  of  the  possession,  any 
more  than  if  such  agreement  had  not  been  inserted.' 

A  man  in  embarrassed  circumstances,  with  a  suit  for  a  con- 
oderable  debt  notoriously  pending  against  him,  on  which  ex- 
ecution was  shortly  expected,  conveyed,  by  bill  of  sale,  abso- 
lute on  its  face,  one  half  of  a  sloop ;  the  vendee  agreeing,  by 
a  memorandum  in  writing,  executed  at  the  same  time,  that  if 
the  TOodor  paid  certain  endorsements  for  himself  within  twelve 
nsonths,  to  secure  which  the  sale  was  made,  then  the  sale 
should  be  void ;  but  if  not,  then  to  be  valid ;  and  that  the 
^ndee  should  then  pay  the  endorsements  within  one  year. 
The  endorsers  afterwards  took  the  vendee's  notes,  but  did  not 
bow  of  the  condition  in  the  sale*  A  part  of  these  notes  were 
^'fterwards  paid  out  of  monies  furnished  by  the  vendor.  Judg- 
iKnt  being  obtained  in  the  pending  suit,  about  a  month  after 
^ sale, and  the  sloop  sold  under  execution  issued  upon  it; 


'  2  Wend.  446.  contra,  1  Ves.  348.  1  Atk.  165.  1 

•  3  Co.  87.  1  Esp.  Rep.  206.  1  Burr.  467. 

<^>mp.332.  2T. R.6e7.  1  Cranch.  *  6  Johns.  Bep.  258. 

^'  »  Prec.  in  Chan.  285.  8  T.  R. 

'  2  Baku  225.  2  Bos.  &  Pull.  618.  620.  n.  Cowp.  Rep.  4S2. 

^- 1  Ld.  Raym.  724. 10  Vee.  145.  *  9  Johns.  Rep.  889. 
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AS  TO  OOOM. 


r»MrA0U8held,  that  the  bill  of  sale  was  fraudulent  as  to  creditors,  m 
judgment  of  law  ;  and  there  being  no  dispute  about  the  facts, 
held  also,  that  in  trover  by  the  vendee  against  the  purchasers 
under  the  execution,  brought  for  a  converaon  of  the  sloop, 
the  plaintiff  should  be  nonsuited,  there  not  being  sufficient 
evidence  of  his  right  to  go  to  the  jury.'' 

The  execution  debtor,  having  married  the  daughter  of  the 
plaintiff,  a  widow,  went  to  reside  with  her,  in  her  house,  and 
took  upon  himself,  with  her  consent,  the  entire  management 
of  the  family,  as  its  head.  Having  become  insolvent,  he  broke 
up  his  establishment,  sold  his  carriage,  discharged  bis  servants, 
and  resigned  the  management  of  thetfamily  to  the  plaintiff, 
who  afterwards  had  the  sole  and  exclusive  direction  of  the 
household,  and  defrayed  all  its  expenses.  The  debtor's  furni- 
ture continued  to  be  used  in  the  family  as  before,  excepting  the 
plate,  which  was  packed  up  in  boxes.  The  plaintiff,  at  the 
request  of  the  debtor,  lent  him  her  notes  to  a  large  amonnt, 
payable  at  different  periods  to  one  of  the  debtor's  creditors, 
the  debtor  covenanting  to  pay  the  notes  when  they  became 
due,  and  executing,  in  consideration  of  the  notes,  a  bill  of  sak 
to  the  plaintiff,  of  his  plate  and  furniture  in  her  boose,  the  valoe 
of  which  was  much  less  than  the  amount  of  the  notes.  There 
was  no  other  delivery  than  what  was  to  be  inferred  from  the 
circumstances  above  stated.  About  two  months  nfier  the  sak 
the  defendant  levied  upon  the  property :  and  on  the  plaintiff's 
bringing  trespass,  it  was  held  that  the  possession  did  not  con- 
tinue in  the  debtor,  but  was  in  the  plaintiff,  and  that  there  was 
no  circumstance  which  rendered  the  transaction  fraudulent  as 
against  creditors;  but  that  the  same  was  bona  fide,  and  for  a 
valuable  consideration.^ 

There  is  a  class  of  cases  in  which  the  want  of  change  of  pos* 
session  has  been  held  not  to  constitute  so  decisive  a  badge  of 
fraud,  as  in  the  kind  of  cases  which  we  have  just  noticed.  This 
is  where  the  sale  is  made  under  an  execution  against  the  debtor, 
and  the  purchaser  leaves  the  goods  in  his  possession.    The  no- 

"^  7  Cow.  Rep.  732.  >  19  Johns.  Rep.  219. 
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toriety  of  such  sales,  the  transaction  being  necessarily  kno^n  ntM 
to  the  whole  neighbourhood,  has  been  often  received  as  evi* 
dence  of  the  absence  of  fraud.^     But  it  has  generally  been  ac- 
companied with  a  proper  reason  for  the  debtor's  holding  the 
possession,  and  it  has  been  said  that  it  seemed  to  be  immaterial 
whedier  the  purchase  was  from  the  sheriff  or  the  defendant.^^ 
But  in  a  case  where  the  plaintiff  purchased  the  goods  under 
a  laodlord's  warrant  of  distress,  and  left  them  in  possession  of 
the  tenant,  where  they  were  seised  on  execution  at  the  suit  of 
the  tenant's  creditor,  the  court  declared  that  the  doctrine  of 
possession  applied  to  cases  of  a  conveyance  from  the  party 
himself,  and  that  where  the  sale  was  on  a  distress  for  rent,  the 
case  was  not  within  the  statute  of  frauds,  and  required  that  the 
defendant  should  show  some  collusion  between  the  landlord 
and  purchaser.^^    And  the  purchaser  of  goods  sold  at  auction 
by  trustees,  imder  an  assignment  by  an  insolvent  debtor,  is 
also  protected,  though  he  leave  the  goods  in  the  possession  of 
the  prior  owner,  provided  it  be  a  matter  of  fact  to  be  found  by 
a  joiy,  that  the  assignment  was  not  made  with  a  fraudulent 
intent,  and  that  the  sale  was  notorious.^ 

Aldiough  there  be  a  judgment  against  the  vendor,  and  the  ^^'^iS?* 
purchaser  has  notice  of  it,  that  fact  will  not  of  itself  affect  the  fwt^f  ?' 
validity  of  the  sale  of  personal  property.     It  is  where  the  pur-  uiw  fraodn- 
chaser,  knowing  of  the  judgment,  purchases,  with  the  view 
and  purpose  to  defeat  the  creditor's  execution,  that  it  is  frau- 
dolent.    Fraud  must  therefore  exist,  and  where  it  does,  it 
loakes  no  difference  that  a  full  price  has  been  paid  by  the  pur- 
chaser, for  it  is  assisting  the  debtor  to  injure  his  creditor.^^ 
Although  the  defendant  sell  his  goods  fraudulently,  yet  if  they 


*  2  Bob.  &  Pul.  59.  1  Ld.  Raym.  Ryl.  106.  3  Caines'  225.  1  Maule 

^.  10  Ves.  145.    4  Taunt.  823.  &  Selw.  251.  17  Johns.  382. 

^  lb.  898.    4  Bam.  &  Ores.  652.  '•  2  Kent's  Com.  409. 

i  Made  &  Selw.  251.    4  Camp.  "  1  Stark.  367. 

^.    1  Moore,  189.    3  lb.  11.   5  "1  Maule  &.  Selw.  251. 

Tumt.  2ia   2  Stark.  Rep.  396.  9  "2  Kent's  Com.  403. 
^ohos.  Rep.  185. 243.   7  Dowl.  & 
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n»i  PAciAi  be  afterwards  sold  to  another,  bona  fide,  they  are  not  liable  to 

▲■TOeOOM. 

—      be  taken  in  the  hands  of  the  second  vendee. 

A  debtor         If  the  debtor,  when  judgment  is  about  to  be  obtained  against 
ai«or       bim,  choose  to  give  a  preference  to  another  creditor,  he  may 

when  Jiid('  at  i»  «        i» 

jl^^jjL  do  it,  and  such  preference  is  not  conadered  unlawful  or  frau- 
dulent ;  and  for  this  purpose  he  may  give  his  creditor  a  war- 
rant of  attorney  to  confess  judgment,  in  order  that  he  may  ob- 
tain a  prior  judgment  and  execution.'^  And  if  the  judgmeot 
be  bona  fide,  it  cannot  be  inquired  whether  the  motive  of  the 
creditor  in  taking  out  execution  is  not  fraudulent,  and  to  hinder 
other  creditors,  as  the  efiect  of  preferring  one  must  necessarily 
be  to  delay  the  rest  of  the  creditors.^' 

or  Aay  at-        So  he  may,  when  in  failing  circumstances,  by  an  assignment 

uShooT'  of  his  estate  in  trust,  and  made  in  good  faith,  prefer  one  cre- 
ditor to  another.  This  is  a  well  settled  principle  in  the  Eng- 
lish and  American  law,  and  admitted  by  numerous  authori- 
ties." 

What  eon-  And  he  may,  in  such  an  assignment,  make  it  a  condition, 
that  the  creditors  shall  release  him  from  their  debts,  before 
they  can  become  entitled  to  the  benefit  of  its  provbions.  Bat 
there  must  be  a  time  limited  for  the  execution  of  the  release, 
and  it  must  be  reasonable,  or  the  assignment  will  be  frauda- 
lent.^^  And  if  the  condition  of  the  assignment  be,  that  the 
share  which  would  otherwise  belong  to  the  creditor  who  should 
come  in  and  accede  to  the  terms  and  release  the  debtor,  shall,on 
his  refusal  or  default,  be  paid  back  to  the  debtor,  orbe  placed  at 
his  disposal  by  the  trustees,  it  is  deemed  to  be  oppressive  and 
fraudulent,  and  destroys  the  validity  of  the  whole  assignment '' 


lawftiltB 


^*  5  T.  R.  235.  mination  of  this  claas  of  caaes  in 

^*  6  Cow.  Rep.  284.  Chancellor  Kent's  learned  com- 

"  3  Made  &   Selw.   371.    8  mentaries,  2  Vol.  p.  420. 

Price.  Ex.  Rep.  6.  2  Johns.  Rep.  "  2  Kent's  Com.  421. 

307.  3  Cainea'  Rep.225.  3  Johns.  "  14  Johns.  Rep.  468.  5  Johns. 

Rep.  84.  5  lb.  335.  412.  4  John's  Ch.  Rep.  829.    2tf  Johns.  Rep. 

Ch.  Rep.  082.  and  see  an  exa-  442. 
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Nor  can  the  debtor  in  such  an  assicrnment,  make  a  reserva-  rim  'acus 

"  AS  TO  GOODS. 

tion,  at  the  expense  of  his  creditors,  of  any  part  of  his  property  ^^  ^^i^a- 
or  income  for  his  own  benefit ;  and  the  effect  of  such  a  reser-  '^°'^'' 
vation  is  to  render  fraudulent  and  void  the  whole  assignment,^^ 
and  not  merely  the  fraudulent  provision.  But^  a  provision  for 
the  re-assignment  or  repayment  of  the  surplus  of  the  proceeds, 
after  payment  of  all  the  debts,  does  not  render  the  assignment 
void.  The  debtor  in  such  a  case  is  to  derive  no  benefit  from 
the  property  assigned  till  his  debts  are  all  paid,  and  the  pro- 
vision is  precisely  what  he  would  have  been  entitled  to,  had 
nothing  been  said  about  it  in  the  assignment.^ 

If  a  creditor  seize  the  goods  of  his  debtor  by  execution,  and  wiien  a 
^fier  them  to  remain  lonir  in  the  debtor's  hands,  or  redeliver  goods  left  m 

°  the  defend- 

tbem  to  him,  and  another  creditor  obtain  a  subsequent  judg-  ^j^^^'^" 
meat  and  execution,  it  has  been  determined  often  that  this  is  ^^^^^Z^*^* 
evidence  of  fraud  in  the  first  creditor,  and  the  goods  in  the  3j^||^^J|l<^'d 
hands  of  the  debtor  remain  liable ;«  a  fortiori,  if  such  credi- ««'"**^"- 
tor,  or  the  purchaser  under  the  prior  execution,  permit  the 
debtor  to  use  and  consume  them,  and  another  creditor  subse- 
qnendy  issues  an  execution,  this  is  evidence  of  fraud  in  the 
first  creditor,  and  the  goods  remaining  in  the  bands  of  the 
debtor  continue  liable.^ 

And  to  prove  the  fraud  as  to  the  particular  articles  in  ques* 
tion,  the  creditor  in  the  junior  execution  may  produce  evidence 
of  a  permission  given  to  the  debtor  to  use  other  property  levied 
Qpon  at  the  same  time.^  But  if  the  plaintiff  in  the  first  exe- 
cution allow  an  article  of  a  ponderous  nature,  and  not  easily 
removable,  to  continue  some  time  in  possession  of  the  debtor, 
this  alone  is  not  evidence  of  the  firaud.^^ 


"  1  Hopk.  Rep.  373.    6.  Cow.  245,  246.  3  Taunt.  400.   9  Johns. 

Hep.  547.  2  Johns.  Ch.  Rep.  560.  Rep.  243.  11  lb.  110.  17  lb.  102. 

*>  T.  a.  420.    15  Johns.  Rep.  571.  ^2  Johns.  Rep.  418. 15  lb.  428. 

30  lb.  442.  17  lb.  332. 

*  7  Cow.  Rep.  738.  "  15  Johns.  Rep.  428.  430. 

^  Prec.  in  Chan.  286, 7.  1  Vcs.  »*  15  Johns.  Rep.  428. 
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niKi  PACI18     Where  the  sheriff,  in  December,  seized  wheat  growinff  od 

▲sToaooos.  ,  o  w 

—  land  occupied  by  the  debtor,  and  in  the  month  of  August  fol- 
lowing,  when  the  wheat  was  ripe  for  harvest,  cut  and  carried 
it  away,  and  sold  it  at  auction ;  and  a  subsequent  eiecutioa 
was  issued  in  August  against  the  same  debtor,  and  levied  on 
the  same  wheat  while  in  the  sheaf,  and  before  it  was  removed 
from  the  ground,  it  was  held  that  the  first  execution  was  not 
dormant  or  fraudulent  and  void,  but  that  the  sheriff  nught  sell 
the  wheat  on  the  first  execution,  as  he  had  taken  all  the  pos- 
session of  which  the  nature  of  the  chattel  was  susceptible.^ 

Where  it  was  proved,  in  an  action  for  a  false  return,,  that 
the  warrant  upon  a  fieri  facias  was  directed  to  three  persons 
as  special  bailiffs ;  that  the  plaintiff's  attorney  was  present  at 
the  time  of  executing  it,  and  ordered  one  of  the  persons  to  use 
the  defendant  kindly,  and  not  to  take  any  of  his  household 
goods,  for  that  his  landlord  would  soon  be  in  the  country,  and 
pay  the  debt;  and  thereupon  another  of  the  persons  rode 
round  the  farm  and  grounds,  and  said,  ^*  I  seixe  all  this  com 
and  cattle,"  and  took  some  account  thereof,  for  the  use  of  the 
plaintiff;  afterwards  the  landlord  sued  out  a  fieri  facias,  and 
the  sherifi^s  bidliffs  not  being  in  possession  of  the  goods  under 
the  former  writ,  nor  having  left  any  body  for  them,  he  got  hb 
execution  executed ;  and  there  was  no  proof  that  be  promised 
to  pay  the  plaintiff:  it  was  left  to  the  jury  upon  this  evidence, 
whether  the  first  execution  was  intended  to  be,  or  was  reaDy 
executed ;  and  the  jury  thought  it  was  not,  and  gave  a  verdict 
for  the  sheriff,  which  was  afterwards  confirmed  by  the  court, 
on  a  motion  for  a  new  trial.^ 

So,  where  a  sheriff's  officer  executed  a  writ  of  fieri  facias, 
by  going  to  the  house,  and  informing  the  debtor  he  came  to 
levy  on  his  goods,  and  laying  his  hands  on  a  table,  and  say- 
ing, <'  I  take  this  table ;"  upon  which  he  locked  up  his  war- 
rant in  the  table  drawer,  took  the  key,  and  went  away,  with- 

^  2  Johns.  Rep.  418.  65.  2  Campb.  48.  3  Maule  &  Seln-- 

^  1  Wih.  44.   and  see  1  H.    175.  8  Price,  95. 
Black.  543.  PeRke'sCae.  Ni.  Pri. 
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out  leaving  any  person  in  possession,  and  after  the  fieri  facias  »>«  rAciAs 
was  retarnable,  but  not  continued,  the  landlord  distrained  the 
goods  for  rent ;  the  court  held,  that  the  sheriff  could  not  main- 
tain trespass  against  him.^ 

So,  if  the  party  at  whose  suit  a  sequestration  out  of  chan* 
ceiy  is  issued,  take  no  measure  to  compel  the  execution  of  it 
m  doe  time,  and  the  sequestrators  do  not  in  fact  possess  them- 
selves of  the  goods,  it  is  no  excuse  to  a  sheriff,  to  whom,  at  a 
distance  of  eighteen  months,  a  writ  of  fieri  facias  is  directed 
against  the  goods  of  the  pajrty,  defendant  'in  the  suit  in  chan- 
cery, for  not  executing  such  writ,  and  selling  the  goods ;  the 
plaintiff  in  the  sequestration  having  at  all  events  lost  his 
priority  by  such  laches ;  and  therefore  the  sheriff,  who  had  seized 
goods  under  the  fieri  facias,  having,  on  notice  of  such  sup- 
posed obstacle,  returned  nulla  bona,  was  holden  liable  to  the 
plaintiff,  in  an  action  for  a  false  return.^^ 

But  a  mere  delay  to  sell  after  a  levy  under  a  prior  execu- 
tioD,  will  not  postpone  it«^  And  where  the  agent  of  the  plain- 
tiff delivered  an  execution  to  a  sheriff,  and  directed  him  to  levy 
it  on  the  property  of  the  defendant,  but  said  to  the  sheriff,  that 
he  supposed  the  plaintiff  did  not  wish  to  distress  the  defend- 
ant, and  that  if  the  properly  remained  in  the  possession  of  the 
defendant  after  the  levy,  the  plaintiff  would  not  hold  the  sheriff 
responsible,  if  it  was  squandered,  and  that  he  need  not  take  a 
receipt  for  it :  and  the  sheriff,  after  levying  on  the  goods  of 
tbe  defendant,  did  nothing  further  until  after  the  execution 
bad  expired,  and  a  second  execution  was  delivered  to  him  by 
another  plaintiff,  when  he  sold  the  property  on  both  executions ; 
it  was  held,  that  as  there  were  no  instructions  from  the  plain- 
tiff to  delay  the  execution  after  the  seizure,  nor  any  agreement 
between  the  plaintiff  and  defendant  to  let  the  first  execution 
sleep  in  tbe  sheriff's  hands,  nor  any  evidence  of  such  delay  as 
woold  afford  a  legal  presumption  of  fraud,  the  first  execution 
did  not  lose  its  preference.^^^  An  express  direction,  however,  to 


"  1  Ifaole  &  Selw.  711 .  »  14  Johns.  Rep.  222. 

^  4  East.  523.  *'*  8  Johns.  Rep,  20. 
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nxRi  FACIA!  delay  the  sale,  until  a  junior  execution  is  received,  will  render 
—      the  transaction  fraudulent.^ 

In  a  late  case,  attended  with  very  peculiar  circumstances, 
and  where  the  officer,  after  seizing  and  removing  the  property, 
took  it  to  a  third  person,  who  purchased  the  execution  and 
directed  the  officer  to  return  the  property  and  leave  it  with 
the  debtor,  no  reason  appearing  to  have  been  assigned  for 
such  direction,  and  the  debtor  afterwards  sold  the  property  as 
his  own,  and  in  the  following  month  the  officer  took  the  pro- 
perty from  the  purchaser  and  soId.it  under  the  execution ;  the 
court  held,  that  the  leaving  the  property  in  the  hands  of  the 
debtor  generally,  without  any  instructions  to  suspend  or  delay 
the  execution,  and  without  an  express  provision  to  the  debtor, 
to  use  th^  property,  did  not  render  the  execution  fraudulent 
as  against  the  purchaser,  and  that  it  might  be  so  left  until  the 
day  of  sale,  where  that  takes  place  as  early  as  the  return-day 
of  the  writ,  or  within  a  few  days  after.^^^ 

Where  an  execution  was  issued  in  November,  and  instructions 
given  to  theofficer  to  levy  on  the  defendant's  property,  which  con- 
sisted principally  of  hides  in  vats,  which  could  not  be  sold  without 
sacrifice  before  spring,  and  the  officer  was  for  this  reason,  at 
the  same  time  instructed  not  to  seU  until  May,  but  on  other 
executions  being  issued  was  directed  to  hasten  the  sale  under 
the  first,  the  court  held,  that  there  was  no  fraud,  but  that  the 
delay  was  proper.** 

Where  the  plaintifi'  in  the  execution,  after  the  levy,  ordered 
the  officer  to  suspend  further  proceedings  until  he  gave  fiirther 
directions ;  and  during  the  suspension,  the  defendant  in  the 
execution,  with  whom  the  property  was  left,  sold  it  to  a  pur- 
chaser, bona  fide,  and  for  a  valuable  consideration ;  the  court 
held,  that  the  plaintifi*  in  the  execution,  in  consequence  of  the 
directions  given  by  him  to  the  officer,  lost  his  lien  upon  the 
property;  that  the  execution  became  dormant;  and  that  it 


^  11  Johns.  Rep.  110.    Holt's       »~  3  Cow.  Rep.  272. 
N.  P.  Rep.  335.    17  Johns.  Rep.        ^i  7  q^^^  ^qq,      . 
274.    See  a  review  of  the  casesr  5 
Cow.  Rep.  390. 
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was  not  necessary  that  the  delay  should  have  been  made  with  '»*>  facias 

^  »f  At  TU  OOODfl. 

a  view  to  defraud  any  one,  but  that  where  the  plaintiff  in  an  — 
execution  directs  an  indefinite  stay  of  proceediufs^s,  such  direc- 
tion is  a  supersedeas  to  the  execution,  so  far  as  third  persons 
are  concerned,  and  any  other  creditor  has  a  right  to  take  the 
property ;  or  a  p  urchaser,  for  a  valuable  consideration,  will  ac- 
quire tide  to  it.^ 

Where  the  plaintiff,  having  purchased  a  public  house,  for  Thgmere 
which  he  could  not  himself  obtain  a  license,  put  an  insolvent  J^^^^ 
person  into  the  house  as  his  servant  to  keep  it  for  him,  and  ^^^^ 
supplied  him  with  money  to  pay  for  the  license,  which  was  SfiJ^m^ 
granted  to  the  insolvent,  and  also  purchased  all  the  liquors  ^^  p'^p®"^* 
and  provisions  that  were  consumed  in  the  house ;  a  majority 
of  the  court  held,  that  the  sheriff  was  not  entitled  to  take,  un- 
der an  execution  against  the  insolvent,  the  plaintiff's  goods  in 
the  house,  committed  to  the  insolvent's  custody ;  for  though 
the  insolvent  was  the  ostensible  owner  of  the  goods,  yet  that 
was  not  deemed  sufficient  to  justify  the  execution.^    And  in 
general  the  mere  possession  of  a  chattel  will  not  of  itself  ren- 
der the  chattel  liable  to  the  debts  of  the  possessor ;  but  there 
must  be  a  fraudulent  or  deceptive  purpose  in  view,  or  implied 
under  the  special  circumstances  of  the  case.^ 

In  actions  against  partners,  the  judgment  and  execution  Exwotiont 
being  joint,  no  difficulty  can  arise  in  levying  the  execution. »««. 
The  whole  of  the  personal  effects  of  the  partnership,  or  a  suf- 
ficient quantity  thereof  to  satisfy  the  sum  recovered,  may  be 
seixed  and  sold  under  the  execution  in  the  same  manner  as  if 
they  were  the  sole  property  of  one  defendant,  against  whom 
a  separate  judgment  had  been  obtained.  Besides  the  right 
possessed  by  the  judgment  creditor  against  the  joint  property, 
he  may  also  seize  the  separate  effects  of  each  or  any  of  the 
individual  partners.^ 

^  2  Wend.  Rep.  421.  Cas  156.    2  Bos.  &  Pul.  59.    3 

^  3  Taunt.  Rep.  256.    9  Johns.    Esp.  Rep.  52.  S.  C. 
^- 197.  as  6  Ves.  119ttj)L  Bos.  &  Pul. 


"OJohoB.  Rep.197.    IJohns.    547. 


•• 
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niKi  FACIAS  But  where  a  jadgment  is  obtuned  against  an  individoal 
Fi.  fkThow  ^^^  ^^  ^^  interest  in  a  partnership  capital,^  for  his  separate 
agaimMhe  ^^^^  ^^  ^^  difficult  to  ascertain  in  what  manner  the  execatioD 
ra?'?wve-  is  to  be  fully  enforced  against  the  joint  property  ;^®^  for  the 
intKpm"  creditor  has  the  election  to  take  either  the  separate  estate  of 
perty.         the  debtor,  or  his  share  of  the  joint  estate.^ 

It  is  clear  that  the  share  of  the  debtor  is  alone  liable ;  and 
the  difficulty  arises  from  the  actual  shares  of  the  partners  not 
being  known,  and  from  the  necessity  which  exists  of  selling 
absolutely  at  law,  property  which  is  subject  to  equities,  before 
those  equities  can  be  ascertained ;  as  a  court  of  law  has  not 
generaUy  the  means  of  doing  it.^  But,  notwithstanding  these 
difficulties,  the  court  of  chancery  has  refused  to  restrain  a  salei 
under  the  execution,  until  it  could  settle  the  equities,  on  the 
ground  that  a  sale,  according  to  the  rules  of  law,  would  not  be 
productive  of  mischief.^ 

Under  an  execution  against  one  of  two  partners,  the  sheriff 
must  seise  all  their  joint  property, ,  because  their  moieties  are 
undivided;  for  if  he  seise  but  a  moiety,  and  sell  that,  the  other 
will  have  a  right  to  a  moiety  of  that  moiety ;  but  he  must  seife 
the  whole,  and  sell  a  moiety  thereof,  undivided,  and  the 
vendee  will  be  tenant  in  common  with  the  other  partner.^ 
But  the  sheriff  can  sell  only  the  actual  interest,  or  proportioOf^ 
which  such  partner  has  in  the  partnership  property,  after  the 
,      accounts  are  settled,  or  subject  to  the  partnership  debts.   The 

^  See  17  Vesey,  404,  that  where  lb.  85.  17  lb.  209.  and  quere,  if 
a  dormant  partner's  interest  is  con-  the  defendant  were  to  apply  ibr 
fined  to  the  profits,  but  does  not  the  injunction  on  the  ground  tbst 
'  extend  to  the  capital,  his  separate  his  property,  owing  to  the  oncer- 
creditor  cannot  issue  'execution  tainty,  would  be  sacrificed  ?  lb. 
against  the  effects  of  the  partner-  ^'^  1  Salk.  392.  Comb.  217.  1 
ship.  Show.  169.  Holt.  302. 643.  2  Mod. 

i""  3  Car.  &  Paine,  306.  279.  12  lb.  446.   Ld.  Raym.  871* 

""  Gow.  on  Part.  245.  15  Johns.  Rep.  179.    Com.  Bep. 

»  2Ve8.dtB6ame8!301.  IJac.  277.  1  Yes.  289.  Cowp.445.449. 

&  Walk.  606.  17  Yes.  201.  1  East.  367.  4  Yes.  Jon*  896. 

»  2  Johns.  Ch.  Rep.  548.  but  ^^  2  Johns.  Rep.  282. 
see  4  Yes.  996.   15  lb.  559.  n.  11 
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separate  creditor  takes  it,  in  the  same  manner  as  the  debtor  "■«  '^cxas 

■  AS  TO  SOODi. 

himself  bad  it,  and  sabject  to  the  rights  of  the  other  partner.^  — 
The  sheriff,  therefore,  does  not  seise  the  partnership  effects, 
themselves ;  for  the  other  partner  has  a  right  to  retain  them, 
for  the  payment  of  the  partnership  debts*^  And  perhaps,  if 
the  sheriff,  or  his  vendee,  actually  take  possession  of  the  goods, 
the  other  partners  might  maintain  trover  against  him.^  And 
if  the  sheriff  sell  the  whole  of  the  property,^®^  or  more  than  a 
moiety,^  he  will  be  liable  to  an  action  of  trover,  or  for  money 
had  and  received,  at  the  snit  of  the  other  partners. 

Although  courts  of  law  assume  to  award  execution,  in  these 
cases,  on  equitable  principles,  it  is  said  that  their  powers  are 
inadequate  to  the  accomplishment  of  their  intention*^  A 
court  of  law  has  no  authority  to  restrain  an  execution  against 
partnership  effects,  or  to  direct  an  inquiry,  as  to  the  quantum 
of  interest  of  the  partner  who  is  sued.  In  one  case,  indeed,^'' 
the  court  of  king's  bench  suspended  an  execution,  and  durected 
the  master  to  take  an  account  of  the  share  of  the  partnership 
eftcts,  to  which  the  assignees  of  the  other  partner,  (he  having 
become  bankrupt,)  were  entitled,  and  ordered  the  sheriff  to 
pay  a  part  of  the  money  levied,  equal  to  the  amount  of  such 
share,  to  the  assignees.  But  there,  no  objection  was  made  to 
the  sale,  by  the  party  applying,  or  to  an  account  being  taken 
by  the  master,  by  the  party  levying,  though  he  denied  the 
title  of  the  bankrupt  partner,  to  any  of  the  goods.^' 

Wliere  the  plaintiff,  in  the  execution,  objects  to  such  a  refe- 
rence, a  court  of  law,  having  no  jurisdiction  to  direct  a  part- 
DenUp  account  to  be  taken,  cannot  interfere;  since,  without 


«  la  Johns.  Rep.  106.   1  GaU.  »"  Tidd.  Pract.  1046. 

Rep.  308.  4  Johna.  Ch.  Rep.  QSS5.  ^  I  GaU.  Rep.  970.    15  Mass. 

Doog.  660, 1. 1  East.  367.  2  Johns.  Rep.  83. 

Hep.  282.  4  Ve8ey.d96.  8  Bos.  &  ^  Gow.  on  Part.  249. 

Pnl.  280. 288.    11  Vesey.  78.    1  ^  Eddie  vs.  Davidson,  Dougl. 

Ves.  Jr.  236-9.  2  Swanst.  566.  660. 

^  16  Johns.  Rep.  106.  ^  Per  Chambre,  J.    Chapman 

**  2  Johns.  Rep.  282.  vs.  Koops.  3  Bos.  &  Pol.  289. 
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▲a  TO  OOOM. 


FxsRiFAaAs  the  consent  of  all  parties,  it  has  no  power  to  authorise  its  ofli- 
cers  to  inquire  into  such  matters  of  account,  as  are  the  proper 
subjects  of  investigation,  in  a  court  of  equi^  ;^  unless,  indeed, 
an  improper  use  is  made  of  the  process  of  the  court:  for,  if  it 
appear  to  have  been  resorted  to  for  the  purposes  of  oppressioD, 
it  may  afford  ground  for  the  interposition  of  the  court.^  Nei- 
ther will  a  court  of  law,  upon  the  applicatipn  of  partnership 
creditors,  give  time  to  the  sheriff  to  make  his  return  to  the 
writ  of  execution,  so  as  to  enable  them  to  obtain»an  account 
in  equity,  whereby  the  specific  interest  of  the  debtor,  on  the 
judgment,  would  be  ascertained.^^  The  proper  and  safest 
line  of  conduct  for  the  sheriff,  in  such  a  case,  to  pursue,  is,  to 
put  some  person  in  possession  of  the  defendant's  share,  as 
vendee,  leaving  him  and  the  parties  interested,  to  contest  the 
matter  in  a  court  of  equity •'^ 

If  the  sheriff  be  called  upon  to  discharge  his  duty,  he  is 
bound  to  seize  and  sell  whatever  interest  the  individoai 
partner  may  have  in  the  joint  property:  if  he  do  not  possess 
any  interest,  or  if,  possessing  an  interest,  it  has  been  seised, 
under  a  prior  writ  of  execution  j  and  therefore  is  in  the  custody 
of  thelaw,^  the  sheriff  must  return  nulla  bona.  But  the  interest 
or  share  of  the  other  partners,  not  being  affected  by  a  writ  of  exe- 
cution, executed  against  the  joint  effects,  in  respect  of  the 
separate  interest  of  the  defendant  named  in  the  writ,  it  follows, 
that  if  after  a  levy  made  under  that  writ,  writs  of  execution 
should  likewise  be  issued  against  any  of  the  other  partners,  the 
sher-ff  must  seize  their  shares;  and  if,  instead  of  doing  so,  be 
return  nulla  bona,  such  a  return  will  be  false,  and  he  will  be 
liable  to  an  action  for  making  it.^ 

In  cases  of  this  description,  a  court  of  equi^  interposes  its 
add,  and  finally  adjusts  the  rights  of  the  parties;  and  the  courts 
of  law,  it  seems,  will  take  notice  of  the  rules  on  this  subject, 


*^  Chapman  vs.  Koops.  supra.  ^  Id.  Ibid. 

*•  Id.   Ibid.  «  1  Show.  169. 

"  Parker  vs.  Pistor,  3  Bos.  &        "1  Show.169. 
Pul.  288   But  see  the  case  cited  by 
Best.  Segt.  ar^. 
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which  prevail  in  courts  of  equity.^  It  is  held,  that  althottirh  '^■f;  '^^u" 
a  creditor  of  one  partner  may  take,  in  execution,  that  part*  — 
ner's  interest  in  all  the  tangible  property  of  the  partnership,^ 
the  levy  under  the  execution  transfers  no  part  of  the  joint 
property:  It  merely  gives  a  right  to  an  account, each  partner 
having  an  interest,  not  in  the  whole,  but  in  the  surplus 
merely,  and  the  equity  of  the  creditor  being  founded  on  the 
equity  of  the  partner.^  The  joint  property  must  be  delivered 
from  the  joint  debts,  and,  if  the  joint  estate  be  insolvent,  th^ 
separate  creditor  cannot  reap  the  fruits  of  hb  judgment'"  An 
account  must  likewise  be  taken,  between  the  parhiership  and 
the  mdividual  partner;  for,  until  that  be  taken,  his  interest  in 
the  surplus  of  the  joint  effects,  canuot  be  ascertained^^ 

On  a  fieri  facias,  the  sheriff  is  bound,  at  his  peril,  to  take  Sberiff  b  « 

'^  trapMnrif 

only  the  goods  of  the  defendant:  and  therefore,  if  he  take>wtfkeuie 

goods  of 

the  goods  of  a.  third  person,  though  the  plaintiff  assure  him^^.P*'^' 
they  are  the  defendant's,  he  is  a  trespasser ;  for  he  is  obliged, 
at  his  peril,  to  take  notice  whose  the  goods  are;  and  if  he 
doubt  whether  the  goods  shown  him  are  the  defendant's,  he 
may  summon  a  jury  de  bene  esse,  to  satisfy  himself.^    This"^""^ 
may  be  ^ven  in  evidence,  to  show  that  the  sheriff  has  not  acted  ^  >^"^* 
maliciously  f^  and  will  mitigate  damages  in  an  action  of  tres*  tueir  laqni- 
pass  against  him,  for  taking  the  goods  of  a  thurd  person  i^ 
And  as  it  b  not  a  proceeding  immediately  from  the  court,  but 
merely  to  indemnify  the  sheriff  in  making  his  return  to  the 


^  2  Johns.  Rep.  382.  21  Bac.  Abr.  Tit.  Execution,  352. 

^  17  Yes.  Rep.206.  4  Dumf.  &  East.  688.  648.    7 

'^  17  Yes.  201. 206.  1  Wightw.  Dumf.  &  East.  177.    8  Manle  ^ 

50.    2  Johns.  Ch.  Rep.  649.    2  Selw.  175. 

Swaast  570.  1  Rose.  B.  C.  218.       «^  8  Manle  dt  Sel.  175. 

U  Yea.  85.  ^  DaU.  Sher.  146.  Qilb.  Ezec.21. 

'*  4  Yes.  886.  15  Yes.  500.  n.  Bac.  Abr.  Tit.  Exeoation,  802.  4 

^  2  Yes.  &  Beames.  801.    11  Dumf.  &  East.  638. 648.  7  Dumf, 

Ves.78.  4Ye8.d96.  15Yes,560.  dL£a8t.l77.  8  Made  ft;  Bei,  17&, 

987.  10  Johns.  Rep.  9p. 
^  Daft.  Sher.  146.   Gilb.  Exec. 

Vol.  If-*  ^        4? 
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ncsr  FAGUf  writ,  the  covrt  will  not  set  aside  tbe  inquisition  of  a  jiny ,  sqi&' 
—      moned  by  the  sberifl,  to  inqaire  in  whom  the  property  of  the 
goods  seised  by  hini)  under  a  fieri  facias,  is  vested.^ 

But  Ais  proceeding  of  tbe  sheriff  is  not  conclusive  in  any 
case ;  for  inquests  of  office  are  always  traversable;  and  there- 
fore an  inquisition,  made  by  the  sheriff's  jury,  to  ascertain 
to  whom  the  property  of  goods,  taken  under  a  fieri  facias,  be- 
long^, though  found  in  favour  of  A,  is  not  admissible  evi- 
dencie  in  an  action  of  trover  for  the  goods,  brought  by  A 
against  the  sheriff:*^  Nor  is  such  an  inquisition  admissible  evi- 
dence fcM*  the  sheriff,  in  an  action  on  the  case  against  him,  for 
a  false  return  of  nulla  bona'.^ 
whfliiiiwr-      If  the  sheriff  has  reasonable  grounds  of  doubt  on  the  ques- 
orbMkmni^  tiou  of  property,  he  is  bound,  if  no  indemnity  is  tendered  to 
^'  him  by  tbe  plaintiff,  to  call  a  jury  to  try  the  title  to  the  property. 

If  they  find  it  not  to  be  die  defendant's  in  the  execution,  he  is 
justified  in  returning  the  execution  nulla  bona,  unless  an  ade- 
quate indemni^  in  writing  is  then  tendered  to  him.^  If  it 
b,  he  is  bound  to  proceed,  notwithstanding  the  finding  of 
tbe  jury.  But  a  plaintiff  is  never  bound  to  lender  an  indem- 
nUy,  until  a  jury  have  passed  on  the  question  of  property.  A 
sheriff  acts  at  bis  peril  in  making  a  return  under  any  other 
circumstances." 

SnSuitteiia  ^^  ^  ^^^  facias  against  a  husband,  it  seems  that  the  sheriff 
DotMfadea^  cannot  take  in  execution,  goods  fairly  vested  in  trustees,  under 
to«6CttUan.g^  settlement  before  marriage,  for  the  benefit  of  his  wife:* 
Therefore,  where  a  woman,  before  marriage,  with  the  cooseot 
of  h^  intended  husband,  conveyed  all  her  stock  in  trade,  and 
furniture  to  trustees,  to  enable  her  to  carry  on  her  trade  sepa- 
rately ;  it  was  holden,  that  if  the  husband  did  not  intermeddle 
therewith,  and  there  was  no  fraud,  such  effects,  though  iiacta- 


^  6  Dunif.  &  But.  68.  ^  B  Cow.  Rep.  65. 

•«  2  H.  Blftc.  487.  ••  Cowp.  432.  and  see  Co.  lit. 

«  8  llaule  &  Sel.  175.  351.  a.  n.  1.  but  see  2  Vem.  239. 
«•  8  Johiw.  Rep.  185.  15  lb.  147. 
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atiiiir,  were  not  Kable  to  be  taken  in  execution  for  his  debts.^^  niKitAcus 

D'  AS  TO  «OODr 

And  a  settlement  after  marriage,  wonld,  it  seems*  have  the  same      "^ 
effect,  if  made  in  consequence  of  a  prior  agreement  f^  or  tor 
a  good  and  valuable  consideration,  and  without  fraud J^ 

It  is  no  objection  to  the  settlement  in  these  cases,  that  there 
is  no  inventory  of  the  goods  i''^  and  the  possession  of  the  hus- 
band, if  consistent  with  the  deed,'''  will  not  subject  them  to  an 
execution  for  his  debts,  provided  it  be  satisfactorily  proved 
tbat  they  were  really,  and  bona  fide,  conveyed  to  a  third  per* 
son  as  a  trustee  for  his  wife,  and  possesion  taken  by  such 
tiurd  person.^^  But  when  the  settlement  is  fraudulent,^  or  the 
hosband  is  suffered  to  carry  on  the  tinde  intended  for  his 
wife,^  and  his  possession  is  not  consistent  with  the  deed,^  the 
goods  are  not  protected.  And  it  is  settled,  that  a  term  vested 
b  the  wife  before  marriage,  and  which  the  husband  is  entitled 
to  in  her  right,  may  be  taken  in  execution  for  the  husband's 
4*t-" 

On  a  fieri  facias  against  the  wife,  who  married  pending  the  wiMOicr 
acfioOf  it  would  be  irregular  to  take  the  goods  of  the  bus-  ^^^^^ 
band  s""  And  although  A  cohabits  widi  B,  add  assumes  his 
name,  and  passes  for  his  wife,  and  permits  him  to  appear  to  be 
the  owner  of  the  furniture  of  the  house  in  which  they  live,  the 
iamiture,  being  her  property,  b  not  liable  to  be  taken  under 
an  execution  against  B.^^  It  has  been  determined,  tbat  a 
tradesman  supplying  a  married  woman,  living  apart  from  her 
bosband,  with  furniture  upon  hire,  does  not  thereby  divest  him- 
self of  the  present  right  of  property  in  such  goods ;  inasmuch 
as  the  married  woman  was  legaUy  incapable  of  acquiring  it  by 


^  3  Dumf.  &  East.  618.  and  ''^  2  Esp.  Rep^  574. 

•ee  idem.  690.  n.  8  East.  477. 470.  ^>  6  East,  257. 

^  2  £q.  Cas.  Abr.  148.  *"  3  Duraf.  &  East.  618. 

'^  8  Dornf.  and  East.  521.  and  '"  8Domf.  Sl  East.  82. 

•ee6East.  257.  *"  4  Dumf.  &East.  638, 9. 

^  3  Dumf.  &  East  618.   but  "^3  Made  &  Sel.  550. 

NsCowp.  487.  6  East.  257.  ^  2  Stark.  Rep.  386. 

^  Cowp.  482.  8  Dumf.  dt  East, 
^•innotis. 
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HKM  wAciAu  ady  contract ;  and  therefore,  if  the  sheriff  takes  such  croodsiti 
—  execution,  at  the  suit  of  the  husband's  creditor,  trover  lies  by 
the  tradesman ;  but  if  the  contract  had  been  vaUd,  the  goods 
being  let  to  hire  generally,  without  any  time  limited,  notice  to 
determine  it,  gi^en  to  the  sheriff's  officer,  and  not  to  the  other 
contracting  party,  would  not  have  been  sufficient  to  determine 
the  contract*" 

l^Mutor't        On  a  fieri  facias  against  an  executor*  for  big  own  debt,  the 
not  be  taken  goods  of  the  tcstator,  in  the  hands  of  the  defendant,'  cannot  be 

forezecu-  . 

tbr'edebt  taken  in  execation."*  But  if  an  executrix  use  the  goods  of  a 
testator  as  her  own,  and  afterwards  marry,  and  then  treat  them 
as  the  goods  of  her  husband,  she  shall  not  be  allowed  to  object 
to  their  being  taken  in  execution  for  her  husband's  debt*"^ 

Bherure«a-     The  sheriff.  On  a  fieri  facias,  may  enter  the  house  of  the 
^^r  ami  ra-  defendant,  when  the  outer  door  is  open,  in  order  to  take  the 

hSi!?iJjy.  fS^^^  ®f  *«  defendant.**  So,  on  a  fieri  facias  against  the 
goods  of  an  intestate,  in  the  hands  of  his  administratrix  and 
her  husband,  the  sheriff  may  enter  the  house  of  the  husband, 
to  search  for  the  goods  of  the  intestate,  though  none  be  fotmd 
therein;  because  that  is  the  most  natural  place  of  custody  for 
them."^  So,  if  the  defendant  has  goods  in  the  house  of  a 
stranger,  the  sheriff  may  enter  it  on  a  fieri  facias,  for  taking 
them  in  execution. 

But  there  is  this  difference  between  his  entering  the  house 
of  the  defendant,  and  a  stranger ;  that,  in  the  former  case,  Jhis 
Justification  does  not  depend  on  his  finding,  or  not  finding) 
the  defendant's  goods  therein  ;^  but,  in  the  latter  case,  be  is 
not  justified,  unless  it  should  turn  out  that  the  defendant  has 


"  15  East.  607/  •»  5  Taunt.  765.   1  MsnlL  888 

**  4  Dumf.  &  East.  621.  but  S.  C. 

'Me  id.  625.  (a.)  Senib.  contra.  **  5  Taunt.  769, 70.  Per  Gibhs, 

^  I  Bob.  &.  Pul.  293.    2  Esp.  Cb.  Jus.  id.  765.    1  Maxab.  888. 

Rep.  657.  S.  C.  S.  C. 

•*  5  Co.  92.  a. 
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coods  in  the  house,  which  are  liable  to  be  taken  in  execa-ntu  facias 
tion."  — 

There  seems  to  be  no  settled  rulei  as  to  the  length  of  time 
the  sheriff  should  continue  in  the  house  of  the  defendant,  or 
a  stranger,  upon  a  fieri  facias;  but  as  his  object  in  entering  is 
lo  take  the  goods,  he  ought  not  to  stay  there,  without  the 
consent  of  the  tenant,  longer  than  is  necessary,  or  reasonable, 
for  that  purpose.^ 

In  executing  a  writ  of  fieri  facias,  the  sheriff  cannot  regu* 
larly  break  open  the  outer  door  of  a  dwelling  house.''  This 
privilege,  which  the  law  allows  to  a  man's  habitation,  arises 
from  the  great  regard  it  has  to  every  man's  safety  and  quiet;  and 
therefore  protects  them  from  those  inconveniences  which  must 
necessarily  attend  an  unlimited  power  in  the  sheriff  and  his 
officers,  in  this  respect ;  and  hence  it  is,  that  every  man's  house 
is  called  his  castle.^  It  is  even  said,  that  he  cannot  open  a 
latch."  And,  where  the  door  was  a  little  opened,  to  see  who 
was  there,  and  the  bailiffs  rushed  in  with  drawn  swords,  they 
were  punished  by  the  court  for  misbehaviour.^ 

This  privilege  of  a  man's  house,  however,  extends  only  to 
the  owner,  and  shall  not  protect  the  goods  of  any  person  con«- 
veyed  thither,  to  prevent  a  lawful  execution:  Therefore,  if  a 
fieri  (acias  be  directed  to  the  sheriff,  to  levy  the  goods  of  A, 
and  it  happen  that  A's  goods  are  in  the  house  of  B ;  if,  after 
request  made  by  the  sheriff  to  B,  to  deliver  these  goods,  he 
refuse,  the  sheriff  may  well  justify  the  breaking  and  entering 
his  house.^ 

So,  if  the  sheriff's  bailiffs  enter  the  house,  the  door  being 
open,  and  the  owner  lock  them  in,  the  sheriff  may  justify 
breakmg  open  the  door,  for  setting  them  at  liberty;  for  if,  in 


r  Id.  ibid,  and  see  Pahn.  62.  2    03.  Gilb.  Exec.  17, 18.  Loft,  874. 
Lntw.  1434.    6  Taont.   246.    1    Cowp.  1.  14  East.  1.  168. 
Hanh.  565.  S.  C.  "*  Bac.  Abr.  Tit.  Sheriff,  N.  S. 

"  Tidd.  Pract.  1061.  •*  Dalt.  350. 

**  18  Ed.  IV.  4.  pi.  19.    5  Co.       "1  Hob.  62.  and  see  id.  268,4. 

^  5  Co.  93.  a.  1  Sid.  186. 
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FiBRi  P4CIA1  this  €ase,  he  were  obliired  to  stay  till  he  could  procwe  a 

A8T0  000SI.  ^  "^  "^ 

—      homine  replegiando,  it  might  be  highly  inconvenient.^ 

It  has  been  au^udged,  that  the  sherifT,  on  a  fieri  facias,  may 
break  open  the  door  of  a  bam,  out-house,  store,  or  warehouse, 
standing  at  a  distance  from  the  dwelling  house,  without 
requesting  the  owner  to  open  the  door,  in  the  same  manner  as 
be  may  enter  a  close,  be.** 

And,  when  the  officers  are  once  in  the  house,  they  may 
break  open  any  inner  doors,  or  trunks,  for  executing  the 
writ;^  and,  according  to  a  late  case,**  they  need  not  demand 
entrance  at  the  inner  doors,  before  they  are  broken  open.  It 
also  seems,  that,  as  goods  may  be  distrained,  so  they  may  be 
taken  in  execution,  through  the  windows  of  a  house,  if  open.** 

Wtea  and        The  sherifi*  is  bound,  while  the  writ  is  in  force,  that  is, 

Imw  the 

■beriff  before  the  return  day,  to  make  an  actual  levy  on  the  goods, 
thieieTy.  and  he  ought  to  take  an  inventory  of  them.  An  inventory, 
perhaps,  in  all  cases  is  not  necessary;  for  it  has  been  held, 
that  the  seizure  of  part  of  the  goods  in  a  house,  by  virtue  of  a 
fieri  facias,  in  the  name  of  the  whole,  is  a  good  seiaure  of  all  ? 
But  the  inventory  furnishes  the  means  of  ascertaining  what 
goods  were  levied  upon* 

To  constitute  a  good  levy,  the  sheriff  must  have  the  goods 
under  his  view,  and  within  his  power;  and,  where  the  sheriff 
merely  seized  a  few  articles  outside  of  a  store,  or  warehouse, 
and  iHToclaimed  a  levy  on  the  goods  locked  up  in  the  store, 
and  not  within  view,  the  court  held  this  not  to  be  a  levy,  but 
that  the  sheriff  ought  to  break  open  the  store,  and  actually 
seiie  the  goods,  and  take  an  inventory  of  tbem.^^ . 

^  Cro.  Jac.  565.    2  Rol.  Rep.  Lofft,  974    Cowp.  1.    Astiey  ^ 

lar.  Paha.  62.  S.  C.  Pindar,  M.  1  Geoi  IH.  Id.  7. 

•»  16  Johns.  287. .  1  Sid.  186.  1  •»  4  Taunt.  619.  Z  Bos.  &  PbU 

Keb.  698.  S.  C.    Bac.  Abr.  Tit.  223.  Semb.  contra. 

Sheriff;  N.  3.  but  see  9  Vin.  Abr.  ^  1  Rol.  Abr.  671.    Bin^.  on 

128.  pi.  6.  Ezecotionfl.  244. 

••  16  Johns.  Rep.  2S7.  2  Show.  ••  1  Ld.  Raym.  736. 

87.  Comb.  17.  Fost.  Cr.  Law,  319.  »••  16  Johns.  Rep.  287.  et  H^ 

1  Maule  ^  Sel.  711. 
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AAer  htTiiiff  levied  on  goods  with  one  fieri  facias,  if  the  she-  niRx  paciab 

^^  "  Al  TO  eooM. 

riff,  before  sale,  receive  a  second  fieri  facias,  the  first  levy  is      — 
sa&cietkt  for  both  executions.^ 

And  where  property,  after  the  levy,  was'  left  by  the  sheriff 
in  the  hands  of  the  debtor,  who  removed  it  into  another  state, 
ud  afterwards  another  execution  came  to  the  sherifi^s  hands, 
against  the  same  defendant,  who  did  not  bring  the  property 
back  into  this  state  until  after  the  return  of  the  second  execu- 
tioo,  it  was  held,  that  the  levy,  under  the  first  execution,  was 
to  be  deemed  a  levy  of  the  second  also.' 

Where  a  sheriff  misconstrues  instructions  received  firom  awhenther- 

iff  iDAy  fe* 

pluDtiff  in  an  execution,  and  relinquishes  property  on  which  toegoodf, 
he  had  levied,  he  may,  after  the  return  day  (^  the  execution, 
retake  the  property;  though,  in  the  mean  time,  it  has  been 
tnuitferred,  by  the  defendant,  to  other  creditors,  for  pre-exist- 
ing debts,  but  who  have  not  taken  possession  of  the  same. 
Tbe  payment  of  the  sheriff's  fees,  on  such  execution,  does  not 
render  the  relinquishment  valid,  as  the  sheriff  has  no  right  to 
discharge  the  execution,  without  satisfaction  of  the  judgment' 

By  the  seisure,  the  sheriff  has  such  a  property  in  the  goods,  ^ij^}^ 
that  be  may  maintain  trespass  or  trover  against  the  defendant,  }J|^^^^^ 
or  a  third  person,  for  taking  them  away.^ 

The  latest  period  for  making  the  levy,  is  the  return  day  of  Lery  mm 
the  writ.*  Therefore,  if  the  sheriff,  having  two  executions  in^nntn™- 
his  hands,  agflunst  the  same  defendant,  the  prior  one  being  first 
retamable,  make  a  levy  under  that  execution,  after  the  return 
dajf,  but  befi>re  tbe  junior  execution  is  returnable,  he  must 
apply  the  proceeds  of  the  levy  in  satisfaction  of  the  junior 
cxecatioa.'  And  if  the  sheriff  levy  after  the  return  day,  by 
the  direction  of  the  plaintifi^s  attorney,  he  and  the  attornqr 
^  both  trespassers ;  but  no  action  will  lie  against  the  plaintiff 


'  17  Johna.  Rep.  116.  But  see  1  Maule  &  Selw.  7X1.  1 

'  5  Cow.  Bap.  800.  Bam.  &  Cres.  514.    2  Dowl.  &- 

'  1  Wend.  Rep.  365.  Ryl.  755.  S.  C. 

*  WUbrahamm  Soow,2Saund.  *  13  Johns.  Rep.  365.  2 

47.c%.5.  2  Ld.  Raym.  1075.    17  Rep.  248. 

I<^hnt.  Rep.  128.  2  Bac.  Abr.  720.  ^  18  Johns.  Rep.  255. 
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ntuFAcui  or  his  attornevt  for  not  countermandiDff  an  execution  afierthe 
"■^      letorn  day.* 

How  fooft       It  b  the  duty  of  the  sheriff  to  sell  the  goods,  if  the  debt  and 

an  tob0 

Mid  hj  iha^  costs  are  not  paid  him,  at  public  auction,  after  giving  doe 
notice;'  but,  if  the  amount  of  the  execution  be  paid  before 
sale,  the  party  can  obtain  a  judge's  order  to  stay  further  pro- 
ceedings.^' If  the  sheriff'  wilfully  delay  to  sell  for  an  unrea- 
sonable time,  with  a  view  to  injure  the  defendant,  he  is  liable 
to  an  action." 


noOmot  The  revised  statutes  contain  the  following  provisions,  r^ 
specting  the  notice  of  sale:  *'No  sale  of  any  goods  or  cbat« 
tels  shall  be  made  by  virtue  of  any  execution,  unless  previous 
notice  of  such  sale  shall  have  been  given  six  days  successively, 
by  fastening  up  written  or  printed  notices  thereof,  in  three 
public  places  of  the  town  where  such  sale  is  to  be  had,  speci- 
fying the  time  and  place  where  the  same  is  intended  to  be  had."^ 
'*If  any  person  shall  take  down,  or  deface,  any  notice  of  a 
sale  of  real  or  personal  property,  put  up  by  any  sheriff,  pr^ 
vious  to  the  day  of  sale  therein  specified,  unless  upon  satis- 
faction of  the  execution,  by  virtue  of  which  such  notice  shall 
have  been  given,  or  upon  the  consent  of  the  party  sabg  oot 
such  execution,  and  of  the  defendant  therein,  such  person 
shall  forfeit  fifty  dollars  to  the  party  in  whose  favour  such  exe- 
cution was  issued."^' 

'<  The  omission  of  any  sheriff  or  other  officer  to  give  the  no- 
tice  of  sale  herein  required,  or  die  taking  down  or  defacing  of 
any  such  notice  when  put  up,  shall  not  affect  the  validity  of 
any  sale  made  to  a  purchaser  in  good  faith,  without  notice  of 
any  such  omission  or  offence."^^ 

Sato  to  be  at     Respecting  the  sale,  the  statutes  provide,  that  "  the  sale  of 
real  estate,  or  of  any  personal  property,  by  virtue  of  any  exe- 


*  4  Johns.  Rep.  450.  "  2  R.  St.  966.  a.  21. 

>  1  Vent  7.  3  Stark.  Rep.  163.  ^'  lb.  369.  a.  89. 

>•  1  Johns.  Ch.  Rep.  49.  *«  lb.  s.  40. 
"  3  SUrk  Rep.  163. 


cution,  shall  be  at  public  vendue,  betw^u  the  hour  of  nitoe*»*»J^^«^'*'' 
oVIock  in  the  morning  and  the  setting  of  the  sun."*^ 

**  No  personal  property  shall  be  exposed  for  sale,  unless  the  «^'^f  ^® 
same  be  present,  and  within  the  view  of  those  attending  such 
sale;  it  shall  be  offered  for  sale  in  such  lots  and  parcels  as 
shall  be  calculated  to  bring  the  highest  price."'^ 

"  The  sheriff,  or  other  officer,  to  whom  any  execution  shall  S'^S^,.. 
be  directed,  and  the  deputy  of  such  sheriff,  or  officer,  holding 
any  execution,  and  conducting  any  sale  of  property  in  pur- 
suance thereof,  shall  not,  directly  or  indirectly^  purchase  any 
property  whatever,  at  any  sale  by  virtue  of  such  execution; 
and  all  purchases  made  by  such  sheriff,  officer,  or  deputy,  or 
to  his  use,  shall  be  void."" 

Before  the  revision  of  the  statutes,  it  was  held,  that  if  partKui<^re- 

'  *         spectingthn 

of  the  goods  be  present  at  the  sale,  and  part  absent,  the  sale  '^^'^' 
is  valid  as  to*  the  property  which  is  present.^'  The  articles 
sold  should  be  pointed  out  to  the  bidders,  and  sold  specifically 
and  separately.  If  sold  collectively,  and  without  discrimina'- 
tioo,  the  property  therein  is  not  transferred  to  tlie  purchaser ; 
and  the  court  said,  that  to  sanction  such  sales  would  open  a 
door  to  innumerable  firauds.^^  Still  less  is  it  admissible  to  sell 
real  and  personal  property  together  in  one  mass.^  The  pro- 
per coarse,  both  on  sales  of  real  and  personal  property,  is  to 
sell  only  so  much  of  the  property  charged  as  will  probably 
satisfy  the  execution,  and  which  can  be  conveniently  and  rea- 
sonably sold  separately .^^ 

A  sheriff  has  a  reasonable  discretion  in  adjourning  a  sale.^ 
He  may  sell  the  goods  after  the  return  of  the  writ,^  and  even 
after  he  has  gone  out  of  office,^  without  a  venditioni  exponas. 
So  if  a  term  of  years  be  sold  before  the  writ  is  returnable,  an 
assignment  subsequently  executed  is  valid.^     The  sheriff, 

"  lb.  8.  36.  ^8  Johns.  Rep.  883. 

"  lb.  367.  s.  23.  "^  5  Johns.  Rep.  845.    2  Cow. 

"  lb.  370.  8.  41.  Rep.  139. 

"  14  Johns.  Rep.  222.  ^  ^  Wheat-  Rep.  503. 

"  14  Johns.  Rep.  852.  ^*  Salk.  328.    U.  Raym.  107^. 

^  17  Johns.  Rep.  116.  ^'^  I  Bam.  d&  Aid.  280. 

Vol.  n.  43 
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nsRi  FACIA!  having  levied  on  goodS)  is  not  justified  in  selling  them  to  the 
—      highest  bidder,  greatly  under  their  value ;  but  if  he  cannot  ob* 
tain  a  reasonable  price,  may  return,  that  they  remain  in  bis 
hands  for  want  of  buyers.^ 

In  a  case  attended  with  aggravated  circumstances  of  op- 
pression on  the  part  of  the  officer,  in  persisting  to  sell  on  the 
day  appointed,  at  a  great  sacrifice  of  the  property,  and  where 
the  defendant  had  been  absent  from  home  at  the  levy,  and  did 
qot  return  until  the  day  of  sale,  and  on  the  arrival  of  the  officer, 
accompanied  by  the  plaintiff,  at  bis  house,  for  the  purpose  of 
selling,  objected  to  the  sale,  and  requested  but  a  few  hours  to 
go  three  miles  to  get  the  money  to  satisfy  the  execution ;  bat 
the  sheriff,  acting  by  the  directions  of  the  plaintiff,  refused  to 
grant  any  delay,  or  ai^ourn  the  sale,  although  the  return  day 
was  some  weeks  distant;  and  insisted  that  if  the  amount  of  the 
execution  should  be  paid  by  the  defendant,  it  must  be  in  specie, 
and  the  defendant  being  unable  to  comply,  went  on  with  the 
sale»  and  sold  property  worth  from  twelve  hundred  to  two 
thousand  dollars  for  three  hundred,  the  plaintiff  becoming  the 
purchaser ;  the  court  remarked,  that  the  officer  is  undoubt- 
edly to  take  all  necessary  and  lawful  means  to  comply  with 
the  exigency  of  the  writ,  and  thereby  secure  to  the  plaintiff  io 
the  execution  the  fruits  of  his  recoveiy.  As  to  time,  place,  and 
manner  of  sale,  a  sound  discretion  is  vested  in  him,  bat  in 
the  fhll  confidence  that  it  would  not  be  abused.  It  is  indis- 
pensable to  the  due  administration  of  justice,  that  the  exercise 
of  this  discretion  should  never  be  under  the  direction  of  one 
party,  so  as  to  oppress  and  bring  ruin  on  the  other.  The  offi- 
cer is  bound  to  consult  his  own  judgment,  to  act  firmly  bat 
temperately,  and  in  no  case  can  he,  without  just  reprehen^oD, 
lend  himself  to  th.e  views  of  either  party,  or  become  the  instru- 
ment to  avenge  their  real  or  imaginary  wrongs.  The  court 
held  that  the  officer  was  bound,  when  he  saw  that  there  must 
be  a  great  sacrifice  of  property,  to  have  postponed  the  sale ; 
and  that  he  ought  to  have  given  the  defendant  a  reasonable 


■^■■p 


*  3  Campb.  Rep.  6S1.  sed  vide  Stark.  Rep.  48. 
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tune  to  obtain  the  money,  particularly  when  the  sheriff  could  ^}^^^if 
not  possibly  sustain  any  loss  from  the  indulgence;  and  added, 
that  were  these  the  only  questions  in  the  cause,  they  would  not 
hesitate  in  saying  that  the  sale  should  be  set  aside.^ 

The  sheriff  cannot  deliver  the  defendant's  goods  to  the  plain* 
tiff  io  satisfaction  of  his  debt  f^  nor  can  he  redeliver  them  to 
the  defendant,  if  he  pays  only  part  of  the  debt ;  and  if  the  she- 
riff levies  the  goods,  and  pays  the  plaintiff  with  his  own  proper 
money,  yet  he  cannot  keep  the  goods  to  his  own  use."  Nor 
can  be,  with  his  own  money,  pay  the  plaintiff,  and  afterwards 
levy  the  execution  on  the  property  of  the  defendant,  even  though 
it  were  agreed  between  him  and  the  defendant  that  he  might 
retain  the  execution,  and  use  it  for  his  own  indemnity;  for  by 
the  payment  the  execution  is  spent ;  such  agreement  being  also 
illegal,  and  tending  to  oppression  and  abuse : '  nor  can  he  take 
a  bond  or  other  security  from  the  defendant,  and  detain  the 
ezecntion  in  his  hands,  and  use  it  afterwards  to  enftwce  the 
payment  of  the  money  advanced  by  hiro.^ 

But  the  goods  may  be  sokl  to  the  plaintiff,  thou^  they  can* 
not  be  delivered  to  him  without  sale.'^  In  case  of  the  plain- 
tiff's becoming  the  purchaser,  the  sheriff  may  deliver  him  the 
goods,  without  payment,  unless  the  purchase  money  amount 
to  more  than  the  debt,  interest,  and  costs,  in  which  case  the 
surplus  ought  to  be  paid.^^^ 

Where  a  sheriff  had  two  executions  from  different  plaintiffs, 
and  having  sold  property,  intended  to  apply  the  proceeds  to 
the  junior  execution,  on  the  ground  that  the  elder  execution 
had  become  dormant  in  his  hands,  but  the  plaintiff  in  the  elder 
execQtion  having  been  a  purchaser,  and  having  refiised  to  pay 
the  purchase  money  at  the  sale,  insisting  on  his  right  to  apply 
the  purchase  money  to  his  own  execution,  and  the  sheriff  having 

^  2  Cow.  Rep.  199.  Johns.  Rep.  426.  15  Johns.  Rep. 

"  Cio.  Eli2.  504.  2  Vent.  Rep.  443.  12  Johns.  Rep.  207. 

96.  31  1^  Raym.  251.  846.    Comb. 

"  Noy.  107.  1  Lutw.  689.  452. 

^  Reed  vs.  Pmyn  &.  Staats,  7  ^^  19  Johns.  Rep.  64. 
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FinxrAcui  delivered  the  property  to  the  plaintiff  in  the  elder  execution, 
—  brought  an  action  against  him  to  recover  the  purchase  money ; 
the  court  were  of  opinion  that  the  elder  execution  had  not  be- 
come dormant,  and  held  that  the  sheriff  was  not  entitled  |o  re- 
cover of  the  plaintiff,  because  the  latter  had  a  right  to  have  the 
money  applied  to  his  execution  ;  and  observed,  that  in  case  of 
contest,  it  was  proper  for  the  sheriff  to  bring  the  money  into 
court ;  and  that  in  such  case,  it  might  be  proper  for  the  sheriff 
to  refuse  to  deliver  the  property,  till  he  received  the  money ; 
and  that  if  the  money  was  refused,  he  might  resell  the  property: 
but  that  if  he  delivered  it  without  recei\dng  the  money,  and 
chose  to  prosecute  for  it,  it  would  be  a  good  defence  for  the 
purchaser  to  show  that  the  money  belonged  to  him.^ 

Where,  after  a  sale  to  the  creditor,  without  receiving  the 
money,  the  execution  was  set  aside  as  fraudulent,  and  the  she- 
riff was  directed  to  apply  the  monies  collected  on  that  execu- 
tion, to  satisfy  other  executions  in  his  hands ;  and  the  sheriC 
not  having  actually  received  the  money,  returned  nulla  bona 
to  an  execution,  delivered  to  him  prior  to  the  order  of  the  court 
setting  aside  the  otherexecution,  it  was  held  that  he  was  not  lia- 
ble to  an  action  for  a  false  return.^  Where  A  confesses  ajadg* 
roent  to  B,  and  B  covenants  to  sell  the  property  of  A,  under 
that  judgment,  and  apply  a  sufficiency  of  the  proceeds  to  the 
payment  of  A's  debts,  and  to  account  with  him  for  the  reinam- 
der,  B  may  become  a  purchaser  under  the  execution,  notwith- 
standing the  trnst.^  But  it  may  be  questionable  whether  the 
plaintiff's  attornej^  can  become  a  purchaser  for  his  own  benefit^ 

Farctwsen  If  a  crop  of  wheat,  in  the  ground,  be  sold  under  an  execn- 
sjess,  &c.  tion  against  the  lessee  of  a  term,  determinable  upon  notice  to 
quit,  and  the  landlord  gives  notice  to  quit,  and  the  tenant 
leaves  the  premises  after  the  sale,  but  before  the  wheat  is 
reaped,  the  purchaser  is,  notwithstanding,  entitled  to  ingress, 
egress,  and  regress,  to  gather  the  crop.^ 


»  6  Cow.  Rep.  390.  ^  4  Johns.  Ch.  Rep.  118. 

»  19  Johns.  Rep.  84.  *»•  9  Johiw.  Rep.  108. 

^  13  Johns.  Rep.  220. 
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The  sheriff  may  sell  the  foods,  after  the  return  of  the  writ,  w«"  '^ciar 

•^  O  '  '  AB  TO  OOOD0. 

and  even  after   he  is   out  of  office,  without   a  venditioni  ,j,~ 

If  the  goods  are  liable  to  be  distrained,  for  rent  due,  the  Preferaice 
landlord  is  entitled  to  a  preference  of  payment,  to  the  extent,  rent,  an 
however,  of  a  year's  rent  only.     This  preference  is  allowed 
by  statute,  and  the  revised  statutes  contain  several  new  and 
important  regulations  on  the  subject. 

It  is  provided,  that  "  if  an  execution  be  levied  upon  any  JJ^J**  ^^ 
goods  or  chattels,  in  or  upon  any  demised  premises,  liable  to 
distress  for  rent,  the  landlord  of  such  premises,  to  whom  any 
rent  of  such  premises  may  be  due,  may,  at  any  time  before  a 
sale  of  such  goods,  by  virtue  of  such  execution,  give  notice  to 
the  party  in  whose  favour  such  execution  shall  be  issued,  or 
to  the  officer  holding  the  same,  of  the  amount  claimed  by  such 
landlord  to  be  due,  and  the  time  during  which  the  same  ac- 
craed,  and  shall  accompany  such  notice  with  his  own  affidavit, 
or  that  of  his  agent,  of  the  truth  thereof."" 

"  Upon  receiving  such  notice  and  affidavit,  the  officer  holding 
snch  execution,  (unless  prevented,  by  the  tenant  of  such  pre- 
mises executing  a  bond,  as  hereinafter  provided,)  shall  levy 
the  amount  of  the  rent,  so  claimed  to  be  due,  in  addition  to 
the  sum  directed  to  be  raised  on  such  execution,  and  shall  pay 
sncb  additional  sum  to  such  landlord,  or  his  agent;  but  the 
amount  of  rent  to  be  levied,  under  this  sectioU}  shall  not  ex- 
ceed the  last  yeait's  rent  of  such  premises."^ 

"In  case  there  shall  be  a  deficiency  of  goods  and  chattels, 
to  satisfy  both  such  execution  and  rent,  the  amount  levied 
shall  be  first  applied  to  the  satisfaction  of  such  rent,  and  the 
balance,  if  any,  shall  be  applied  upon  such  execution."^^ 

"If  any  tenant,  against  whom  an  execution  shall  be  issued, 
shall  deny  that  rent  is  due  to  bis  landlord,  as  claimed,  he  may 


*•  Cto.  Jac.  73.  1  Salk.  823.  1        »»  1  R.  St.  746.  s.  12. 
Ve«.  196.    X  Bam.  &  Aid.  280.        "  lb.  s.  13. 
Bot  see  Yelv.  44.  1  Lotw.  589.  ^  lb.  s.  14. 
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nni  FACTAB  prevent  the  levying  thereof,  by  virtue  of  such  execution,  as 
—  herein  before  provided,  by  delivering  to  the  officer  holding 
such  execution,  a  bond,  with  two  sufficient  sureties,  to  be  ap- 
proved by  such  officer,  in  a  penalty  double  the  amount  of  the 
rent  so  claimed,  to  be  executed  to  such  landlord,  with  a  con- 
dition that  the  obligors  therein  will  pay  all  rent,  then  due  to  such 
landlord,  not  exceeding  one  year's  rent  of  the  premises."^ 

^'Upon  such  bond  being  executed  and  delivered,  the  officer 
holding  such  execution  shall  proceed  in  the  collection  thereof, 
notwithstanding  any  claim,  or  notice  of  claim,  for  rent,  which 
may  have  been  made  or  given ;  and  he  shall  deliver  such  bond 
to  the  landlord  making  such  claim,  or  his  agent,  who  shall  be 
authorised  to  prosecute  the  same,  for  the  recovery  of  the  reot 
due  him-'^" 

*'  If  any  landlord  shall,  under  the  foregoing  provisions,  claim 
more  rent  than  is  due  to  him,  and  such  excess  shall  be  col* 
lected,  as  herein  provided,  the  tenant  may  maintain  an  action 
against  such  landlord,  for  such  excess;  and,  if  he  recover 
therein,  shall  be  entitled  ta  judgment  for  double  the  amounted 
such  excess/^ 


SECTION  III. 


OF  THE  FIEISI   FACIAS,  ANT)    PB0CE£1)IN6S  UNDER  IT,  AS   RlEOASPS 

"LAJfTDy  TENBHEIVTS,  dcC. 

It!  fimn  pre-     The  form  of  the  fieri  facias,  both  as  it  relates  to  lands  and 
•utote,^^    chattels,  has  already  been  noticed.^    As  it  relates  to  land,  the 
form  is  prescribed  by  the  following  statutory  provisions :  *' Ex- 
ecutions to  authorise  the  sale  of  r^al  estate,  shall  command  the 


"  lb.  8. 15.  «  lb.  8. 17. 

^»  lb.  B.  16.  *3  Ante,  Vol.  2.  p.  902. 
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officer  to  whom  they  are  directed,  that  of  the  goods  and  chat-  nm  facias 
tels  of  the  person  against  whom  such  execution  shaU  issue,  in  — 
the  county  of  such  officer,  he  shall  cause  to  be  made,  the  debt, 
damages,  or  other  sum  of  money,  and  costs,  for  which  the 
judgment  was  rendered;  and  if  sufficient  goods  and  chattels 
cannot  be  found,  that  then  he  cause  the  amount  of  such  judgment 
to  be  made  of  the  real  estate  of  the  persoi/*iagainst  whom  such 
judgment  was  rendered,  which  such  person  shall  have  had, 
at  the  time  of  docketing  such  judgment,  specifying  such  time, 
or  at  any  time  afterwards,  in  whose  hands  soever  the  same 
may  then  be."** 

It  will  be  observed,  that  the  effect  of  the  above  provision  is,  and  tuet- 
to  render  the  real  estate  liable  only  in  case  of  a  deficiency  of 
personal  property.  It  will  also  be  observed,  that  the  com- 
mand of  the  writ  is,  that  the  sheriff  levy  on  the  real  estate 
of  the  person  against  whom  the  judgment  was  recovered,  which 
he  had  at  the  time  of  docketing  the  judgment,  or  afterwards, 
in  whose  hands  soever  the  same  may  be.  But  this  must  be 
understood  with  reference  to  the  statutory  provisions,  render- 
ing the  judgment  a  lien  on  lands,  to  mean,  as  regards  pur- 
chasers in  good  faith,  and  incumbrances  subsequent  to  the 
judgment,  by  mortgage,  judgment,  decree,  or  otherwise,  in 
whose  hands  soever  the  lands  may  be,  within  ten  years  after 
docketing  the  judgment.  As  against  all  others,  the  lands  are 
subject  to  a  levy,  after  the  expiration  of  the  ten  years.  The 
statutory  provisions  on  this  subject,  having  been  fully  consi- 
dered, under  the  head  of  judgments,  will  not  be  noticed  again 
here« 

Where  the  judgment  is  against  one  as  heir,  devisee,  or  ter-  lu  fom 
tenant,  the  form  of  the  execution  is  prescribed  by  the  follow-  Jj[^j»^^' 
iug  provision  of  the  statutes :  "  If  execution  be  issued  upon  a 
judgment  rendered  against  any  person  as  ter-tenant,  heir,  or 
devisee  of  any  deceased  person,  it  shall  command  the  amount 
of  such  judgment  to  be  made  of  the  real  estate  whereof  the  an- 

**  2  R.  St.  367.  8. 24.  «  Ante,  Vol.  2.  p.  280. 
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nKRI  WACtMM 
AS  TO  LANDS. 


cestor,  testator,  or  person  deceased,  was  seized  at  the  time  the 

same  real  estate  became  liable,  or  at  any  time  afterwards,  or  at 

the  time  of  the  death  of  such  ancestor,  testator,  or  other 

deceased  person,  as  the  case  may  require,unless  such  heir, 

devisee,  or  ter-tenant  shall  have  made  his  own  estate  liable 

to  such  jadgmen^."^ 

notbe rani       ^^^  revised  statutes,  however,  have  provided,  that  the  heirs 

atitw.       ^f  ^  person,  who  are  liable  for  his  debts,  on  account  of  lands 

descended  to  them,  shall  not  be  sued  at  law,  but  in  equity  :^ 

And  this  provision  is  extended  to  devisees  also.^ 

hd?nSt  to        ^^  '^  provided,  that  *'  if  a  party  die  after  judgment  rendered 

^^SSy,      against  him,  but  before  execution  issued  thereon,  the  remedy 

on  such  judgment   shall  not  be  suspended  by  reason  of  the 

non-age  of  any  heir  of  such  party;  but  no  execution  shall 

issue  on  any  such  judgment,  until  the  expiration  of  one  year 

after  the  death  of  the  party  against  whom  the  same  was  ren- 

dered."*» 


ir^p!myd^tt      '^  '^  provided,  that  '^  if  any  person  taken  in  execudon  against 

tu»D^*^'     his  body,  shall  die  while  so  charged,  new  executions  may  be 

issued  against  the  goods,  chattels,  lands,  and  tenements  of  the 

deceased,  in  the  same  manner  as  if  he  had  never  been  charged 

iiniesB  soM,  Jq  exccutiou."^     "  But  such  new  executions  shall  not  be  levied 

«c. 

upon  any  real  estate  which  the  deceased,  after  the  judgment 
rendered  against  him,  shall  have  sold  in  good  faith."'®^  "  Nor 
shall  such  new  executions  be  levied  upon  any  real  estate  which 
shall  have  been  actually  sold  under  any  other  prior  or  subse* 
quent  judgment  against  the  person  so  dying  in  execution."^ 

Lieu  of  tite  As  it  is  the  judcrment  and  not  the  execution  which  binds  the 
real  estate,  it  was  necessary,  in  giving  a  view  of  the  effect  oi 
judgments  as  a  lien,  to  anticipate  many  remarks,  which  apply 
as  well  to  the  subject  of  executions.     We  have  noticed  in  par- 


"  2  R.  St.  367.  8.  25.  »•  lb.  s.28. 

*^  2  R.  St.  454.  8.  42.  »«  lb.  8.  29. 

«"  lb.  466.  8.  60.  "  lb.  s.  30. 
"  lb.  368.  0. 27. 
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ucalar,  how  ikr  equitable,  or  trust  estates,  are  subject  to  execu-  n*^^  ^*^cum 

'  .  .  A«  TO  LAUDS. 

tioQ  at  law,  and  the  provisions  of  the  revised  statutes  in  this  — 
respect  ;^  that  an  equity  of  redemption  in  lands  may  be  levied 
on  f^  that  although  resulting  trusts  in  favour  of  persons  pay- 
ing purchase  money  for  lands,  are  abolished ;  yet,  if  a  fraudu- 
lent intent  is  not  disproved,  a  trust'  results  in  favour  of  such  per- 
sons'creditors  f^  and  we  have  also  noticed*  the  cases  in  which 
judgments  and  mortgages  are  entitled  to  a  preference  or  pri- 
ority." 

Where  lands  were  sold  under  an  execution,  for  more  t^an  ^■'|'2||^  . 
enough  to  satisfy  it,  leaving  a  surplus  in  the  hands  of  the  sheriff,  ^^  '*^^^- 
and  previously  to  the  sale  a  second  judgment  was  recovered, 
and,  on  the  day  of  sale,  while  the  monies  remained  in  his 
hands,  execution,  under  the  latter,  was  delivered  to  the  sheriff, 
bat  the  debtor  had  given  an  <N*der  upon  the  sheriff  to  a  bond 
creditor,  before  the  recovery  of  the  second  judgment,  for  the 
payment  of  the  surplus  monies  to  him,  which  order,  however, 
was  not  presented  until  immediately  after  the  sale;  the  court 
held,  that  the  surplus  monies  should  be  paid  over  to  the  junior 
judgment  creditor." 

• 

The  statutes  provide,  that  **  when  a  judgment  shaU  be  re-  ^^^^J^" 
covered  for  a  debt  secured  by  mortgage  of  real  estate,  or  for  ^^l^^ 
any  part  of  such  debt,  it  shall  not  be  lawful  for  the  sheriff  to  ^^^'''' 
sen  the  equity  of  redemption  of  the  mortgagor,  his  heurs  or  ^^^^' 
a$8ign8,  in  such  estate,  by  vurtue  of  any  execution  upon  such 
jndgmem."*'  "  Whenever  any  execution  against  the  property  JSJ^,**** 
of  the  defendant,  shall  be  issued  upon  such  judgment,  the  ^^' 
pfauntiff^s  attorney  shall  endorse  a  brief  descitiption  of  the  pre- 
mises mortgaged,  referring  to  the  page  and  book  of  the  record 
in  which  such  mortgage  is  recorded,  with  a  direction  to  the 
sherUT  not  to  kvy  such  execution  upon  the  said  premises,  or 


^  Ante,  Vol.  2.  p.  263.  ^"  Ante,  Vol.  2.  p.  265.  et  seq. 

^  Ante,  Vd.  2.  p.  268.  «•  1  Wend.  Rep.  87. 

"*  Ante,  Vol.  2.  p.  2M.  "^  2  R.  St.  968.  0.  dl. 

Vol.  n.  44 
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rxifti  PAcui  any  part  thereof."^  '<  If  sach  ezecation  shall  not  be  collected  of 

AITOLASM.         ''  * 

—      the  other  property  of  the  defendant,  the  sheriff  shall  return  the 
same  unsatisfied,  in  whole  or  in  part,  as  (he  case  may  be.''" 

A  uked  A  naked  claim  to  be  the  owner  of  a  lot,  unaccompanied  by 

don'oilBBot  I^s^^si<>o,  does  not  constitute  a  right,  title,  or  interest  which 
be  leviedoa;  ^.^q  {^  g^]  j  {^y  execution ;  and,  where  a  sheriff's  sale  was  had, 
by  virtue  of  a  judgment  and  execution  against  a  person  mak- 
ing such  claim,  it  was  held,  that  no  title  passed  to  the  purcha- 
ser, and  that  the  defendant  in  the  execution,  subsequendy  enter- 
ing into  possession  of  the  premises  sold,  could  not  be  evicted 
in  an  action  of  ejectment  founded  on  such  sale.  A  title  ac- 
quired by  the  defendant  in  tlie  execution  subsequent  to  the  sale, 
does  not  enure  to  the  benefit  of  the  purchaser.^ 

BM^  Respecting  lands  which  have  been  contracted  for,  but  not 

ttMtadibr,  conveyed,  the  statutes  provide,  that  "the  interest  of  any  per- 
son  holding  a  contract  for  the  purchase  of  lands,  shall  not  be 
bound  by  the  docketing  of  any  judgment  or  decree,  nor  be  sold 
by  execution  upon  any  such  judgment  or  decree;  but  when- 
ever an  execution  against  the  property  of  such  person,  shall 
have  been  issued,  on  a  judgment  or  decree,  and  shall  have 
1^^  2^^  been  returned  unsatisfied,  in  whole,  or  in  part,  the  party  soiog 
ineqaitj.  q^  gQ^ij  exccutiou,  may  file  a  bill  in  chancery  agaiiist  such 
defendant,  and  the  party  bound  to  perform  such  contract,  to 
prevent  the  transfer  of  such  contract,  and  to  obtain  satisfac- 
tion of  the  sum  remaining  due  on  such  judgment  or  decree, 
out  of  the  interest  of  the  defendant  in  the  said  contract."^^ 

"The  interest  of  the  defendant  in  such  contract,  may  be 
sold  under  the  decree  of  the  court,  or  transferred  to  the  com- 
plainant, in  such  manner,  and  upon  such  terms  as  the  court 
shall,  deem  most  conducive  to  the  interests  of  the  parties ;  and 
the  court  shall  have  power,  in  such  suit,  to  decree  a  specific 
performance  of  such  contract,  either  in  favour  of  the  complain- 


^  lb.  8.  a2.  ••  1  Wend.  Rep.  602. 

**  lb.  8.88.  ""  1  R.  St.  744.  8. 4. 
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^t  or  in  favour  of  the  purchaser,  if  tlie  interest  in  the  con-  nni  PAcut 

*  Al  TO  LAHDfl. 

tract  shall  be  directed  to  be  sold."**  — 

**  The  vahie  of  xM  interest  of  the  defendant  holding  such 
contract,  shall  be  ascertained  by  the  court,  and  the  same,  or 
so  much  thereof  as  may  be  necessary  for  that  purpose,  shall  be 
applied  to  the  payment  of  the  judgment  or  decree  of  the  com- 
plainant, and  the  residue  applied  to  the  benefit  of  the  defend- 
ant"« 

We  have  already  noticed,  when  treating  of  die  fieri  facias,  Bmiaeqiaty 
as  It  respects  personal  property,  those  statutory  provisions  «■. 
whidi  allow  a  party,  where  a  fieri  facias  has  been  returned  un- 
satisfied, to  file  a  bill  in  equity,  to  compel  a  discovery,  and 
prevent  the  transfer  of  choses  in  action  and  property.^ 

Real  estate,  like  goods  and  chattels,^^^  may  be  sold  under  FnuidQimt 

oonvevmi- 

execution,  where  it  has  been  fraudulently  conveyed  away.   The  c«:  ' 
provisions  of  the  statutes,  respecting  firaudulent  conveyances 
of  real  estate,  are  as  follows: 

«<  Every  conveyance  or  assignment,  in  writing  or  otherwise, 
of  any  estate  or  interest  in  lands,  or  in  goods  or  things  in  ac- 
tion, or  of  any  rents  or  profits  issuing  therefrom,  and  every 
charge  upon  lands,  goods,  or  things  in  action,  or  upon  the  to  hinder, 

dehiyi  or  d8" 

rents  or  profits  thereof,  made  with  the  intent  to  hinder,  delay,  flrand. 
or  defraud  creditors,  or  other  persons,  of  their  lawful  suits, 
damages,  forfeitures,  debts,  or  demands,  and  every  bond  or 
other  evidence  of  debt  given,  suit  commenced,  decree  or  judg- 
ment sufiered,  with  the  like  intent,  as  against  the  persons  so 
hindered,  delayed,  or  defrauded,  shall  be  void."^ 

**  Every  conveyance,  charge,  instrument,  or  proceeding, 
declared  to  be  void  by  the  provisions  of  this  chapter,  as 
against  creditors  or  purchasers,  shall  be  equally  void  against 


*■  lb.  745. 8. 6.  ^^  Ante,  Vol.  2.  p.  313.  et  seq. 

«  lb.  8. 6.  •»  2  R.  St.  187. 8. 1. 

•*  Ante,  Vol.  2.  p.  312. 
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rim  riouB  tlie  heirs,  successors,  personal  representatives,  or  assigncesi  oi' 

—      such  creditors  or  purchasers."*® 
^mUob  of       *'  ^^^  question  of  fraudulent  intent,-  in  all  cases  arising 
"^^  under  the  provisions  of  this  chapter,  shall  be  deetned  a  ques- 

tion of  fact,  and  not  of  law :  nor  shall  any  conveyance  or 
charge  be  adjudged  fraudulent  as  against  creditors  or  pur- 
chasers, solely  on  the  ground,  that  it  was  not  founded  on  a 
valuable  consideration.^  The  provisions  of  this  chapter  shall 
not  be  construed,  in  any  manner,  to  alTect  or  impair  the  title 
of  a  purchaser  for  a  valuable  consideration,  unless  it  shall  ap- 
pear, that  such  purchaser  had  previous  notice  of  the  fraudu- 
lent intent  of  his  immediate  grantor,  or  of  the  fraud  rendering 
void  the  title  of  such  grantor."** 
«<  Undfl*'  «  The  term  <  lands,'  as  used  in  this  chapter,  shall  be  con- 
And  strued  as  coextensive  in  meaning  with  <  lands,  tenements,  and  he- 

reditaments ;'  and  the  terms, '  estate  and  interest  in  lands,'  shall 
r<^^°d^i^  be  construed  to  embrace  every  estate  and  interest,  freehold  and 
chattel,  legal  and  equitable,  present  and  future,  vested  and 
contingent,  in  lands  as  above  defined.*^     The  term  *  convey- 
ance,' as  used- in  this  ch^ter,  shall  be  construed  to  embrace 
every  instrument  in  writing,  (except  a  last  will  and  testament,) 
whatever  may  be  its  form,  aud  by  whatever  name  it  may  be 
known  in  law,  by  which  any  estate  or  interest  in  lands  is  cre- 
uomootto' *^^^»  aliened,  assigned,  or  surrendered.''®     The  provisions  of 
retroact.      ^\g  chapter  shall  not  extend  to  any  conveyance,  charge,  con- 
tract, assignment,  instrument,  or  proceeding,  had,  made,  exe 
cttted,  or  commenced,  before  this  chapter  shall  be  in  force  as  a 
law."^* 

Law  u  t0        It  is,  of  course,  impossible  to  foresee  how  far  these  provi- 

ftvudalent       , 

teibre't^^  sions  may  be  deemed  to  affect  the  rules  of  law  previously  es- 

rerfiion.      tablishcd,  but  it  would  appear  that  they  were  not  designed  to 

alter  the  law,  nor  to  affect  it  substantially,  except  where  it  was 

not  already  settled,  and  in  making  fraud  a  question  of  fact,  and 


"•lb.  8.3.  «Ib.8,6. 

•"  lb.  8. 4.  '»  lb.  8.  7. 

*Ib.8.6.  ""lb.  8.8. 
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not  of  law.^    We  shall  briefly  notice  the  law  on  this  subject,  mnrunAM 

"  "^  A«  TO  LAUDS. 

^  it  stood  before  the  revision :  — 

Fraud,  it  was  held,  may  be  inferred  from  circumstances,  such  2lillS  Aom 
as  tbe  smallness  or  inadequacy  of  the  consideration  expressed,  ^^^^JS!^ 
compared  vrith  the  fair  value  of  the  property  conveyed ;  the  '^'^^' 
waot  of  any  price  or  consideration  actually  paid;  the  grantor 
cootinuiog  in  possession,  and  exercising  acts  of  ownership; 
or  circumstances  attending  the  delivery  and  execution  of  the 
deed.  That  possession  of  land,  and  taking  the  rents  and  profits 
after  an  absolute  conveyance)  is  evidence  of  fraud  within  the 
statute,  unless  such  possession  be  consistent  with  the  terms  and 
object  of  the  deed,  or  the  character  of  it  be  openly  and  expli- 
citly understood  J^ 

It  was  also  held,  that  a  deed  not  fraudulent  at  first,  might 
become  so  afterwards  by  being  concealed,  or  not  pursued,  by 
which  means  creditors  had  been  drawn  in  to  lend  their  money  f^ 
and  that  a  deed,  brought  forward  as  founded  on  a  valuable 
consideration,  cannot  be  set  up  as  a  gift,  or  voluntaiy  convey- 
aoce,  but  that  the  party  is  bound  by  the  consideration  alleged J^ 

It  has  also  been  held,  that  a  conveyance,  voidable  on  ae- 
cotmt  of  fraud,  may  be  made  valid  and  efiectual  by  matter  ex 
post  faeto;'''  as  an  after  marriage,  made  in  consequence  of  it, 
or  a  subsequent  sale  by  tbe  grantee,  for  a  valuable  considera-  - 
tion. 

Fraud  was  considered  inferable  from  the  fact,  that  on  a  sale 
of  real  estate,  no  security,  other  than  the  personal  responsibi- 
lity of  the  purchaser,  was  taken  for  the  consideration ;  and 
subsequent  transactions,  as  the  assignment  of  debts  by  the 
grantor  to  the  grantee,  to  secure  money  advanced  after  the 
^k,  by  the  latter  to  the  former,  or  the  sale  of  personal  pro- 
P^  to  a  great  amount,  by  the  grantor  to  the  grantee,  and 
taking  his  personal  security  only,  were  held  to  be  drcum- 
staDoes  leading  to  the  conclusion  of  fraud.^ 


^  Reports  of  the  revisors.  ''*  lb. 

'^  2  Johns.  Ch.  Rep.  35.  ^*  12  J.  R.  596.  562, 

"  lb.  and  see  12  J.  R.  669.  ""2  J.  Ch.  R.  283, 
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T™  .'^*^'^*     Where  one  in  unembarrassed  circumstances,  on  the  eve  d* 

KB  TO  IfAXDS* 

judgments  against  him,  sold  out  his  real  estate,  which  was  con*- 
siderable,  to  his  son-in-law,  who  was  in  low  circumstances,  the 
son-in-law  giving  a  mortgage  for  the  purchase  money,  and 
tlie  grantor  still  continuing  in  partial  possession,  and  exerci^ 
some  control  over  the  property,  and  the  son-in-law  acting  with 
deference  to  his  directions,  making  suspicious  declaratioDS, 
and  actually  taking  a  fraudulent  conveyance  of  the  grantor's 
personal  property,  and  removing  it  out  of  the  county  to  avoid 
executions  against  the  grantor;  all  these  circumstances  appear* 
ing,  and  not  being  explained  on  the  trial,  though  the  jury  found 
in  favour  of  the  validity  of  the  conveyance  of  the  real  estate, 
as  against  a  sale  under  the  judgments,  the  court  set  aside  the 
verdict,  and  ordered  a  new  trial.''' 

Where  an  insolvent  debtor,  against  whom  suits  were  pend- 
ing, conveyed  land  to  his  brother,  for  an  inadequate  price,  the 
whole  (if  indeed  any  part)  of  which  did  not  clearly  appear  to 
have  been  paid,  and  the  conveyance  was  for  some  time  kept 
secret,  there  being  no  proof  that  it  was  executed  when  it  bore 
date,  and  the  grantor  still  continuing  in  possession,  making 
erections,  and  receiving  the  rents  and  profits,  it  was  held  diat 
the  deed  was  fraudulent  and  void,  as  against  a  subsequent  pur- 
chaser of  the  land,  at  a  sale  under  an  execution  agunst  the 
grantor." 

A  debtor,  while  a  suit  was  pending  against  him,  and  about 
a  month  before  the  recovery  of  judgment,  made  a  convqrance 
of  all  his  property,  both  real  and  personal,  to  his  father-in- 
law,  for  a  large  nominal  consideration,  one  half  of  which  con- 
sisted  of  Virginia  wild  lands,  the  title  to  which  was,  prima 
facie,  very  questionable,  and  which  the  father-in-law  bad  pur- 
chased twenty  years  before,  but  had  never  seen  or  possessed, 
and  which  had  not  been  possessed  under  the  title  for  forty  years, 
and  there  was  no  proof  of  the  payment  of  the  residue  of  the 
consideration,  and  the  debtor  continued  in  possession  of  the 


''•  7  Cow.  Rep.  801.    10  J.  R.       '^  14  J.  R.  4W. 
471. 
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knd  afier  the  conveyance;  it  was  held  fraudulent  and  void,  as  ^{,'"  ;^" 
against  his  creditors.^ 

It  has  been  held,  that  where  land  is  conveyed  between  the 
rendering  and  docketing  a  judgment  against  the  vendor,  to  a 
purchaser  who  has  notice  of  the  judgment,  with  intent  to  elude 
the  judgment  creditor,  such  conveyance  is  void  as  against  the 
creditor.'^ 

And  a  purchaser  at  a  sheriff^s  sale,  under  the  judgment  of 
the  creditor,  has  been  held  to  be  entitled  to  the  benefit  of  the 
statute  of  fSrauds,  equaUy  as  the  creditor  himself.^ 

As  it  respects  voluntary  conveyances,  that  is,  conveyan-  ^J^JJ 
ces  without  any  valuable  consideration,  there  has  been  a^* 
distincdon  made  between  debts  contracted  at  the  time  of  the 
conveyance,  and  those  contracted  afterwards.  So  far  as  con- 
cerns the  latter,  it  appears  to  have  been  admitted,  that  the 
presumption  of  fraud,  arising  from  the  grantor's  being  in- 
debted at  the  time,  might  be  repelled  by  circumstances;  as 
that  existing  debts  were  secured  by  mortgage,  or  by  a  provi-, 
sion  made  for  them  in  the  settlement.^ 

But  as  respects  debts  contracted  before  a  voluntary  convey- 
ance, it  had  been  often  held  to  be  fraudulent,  by  a  conclusive 
presumption  of  law.*^  This  latter  rule  appears  to  have  been 
shaken,  if  not  subverted,  by  the  reversal  of  the  last  of  these 
cases,  on  error,^  and  is  now  changed  by  one  of  the  above  pro- 
vittons  of  the  statutes.'* 

A  father  conveyed  real  property  to  his  son,  where  execution 
was  about  being  issued,  on  a  judgment  recovered  some  time 
prerionsly,  which  was  known  to  the  son :  The  son  paid  nothing 
for  the  land,  but  it  was  agreed  that  he  should  support  his  fa- 
ther's fiunily,  in  consideration  of  the  conveyance,  for  which 


*"  1 P^.  Bep.  519.  M  lb.  3  J.  Ch.  R.  482.  4Ib.  460. 

"  13  Johns.  Rep.  471.  **  8  Cow.  Rep.  406.  and  see  .12 

**  2  J.  Ch.  R.  35.  S.  C.    14  J.    J.  R.  563.  4  Cow.  R.  608. 


^«8.  ••  2  R.  St.  186.  B.  4. 

8J.Ch.R.481.  5  Cow.  Rep. 


a 
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riBKt  FAciAB  purpose  lie  retarned  home  to  five  with  the  fiunily,  the  father 
being  at  the  time  very  inten^rate,  and  soon  after  sent  to  the 
state  prison :  Some  expressions  of  the  son  weie  proved  to 
show  an  intent  to  defeat  the  judgment  creditors,  in  the  collec- 
tion of  their  money.  On  these  grounds,  it  was  insisled  diat 
the  conveyance  was  fraudulent ;  and  the  court,  although  they 
decided  that  the  judgment  was  a  lien  on  the  lands,  on  groands 
which  it  is  unnecessary  to  notice,  held  that  the  conveyance 
was  fraudulent  in  law,  admitting  the  motive  for  it  to  have  been 
purely  the  support  of  the  mother  and  family ."^ 

oBtanltanot      ^^^  judgment  itself  constituting  a  lien  on  lands,  no  act  of 
nccMMiy.    iiie  sheriff  under  the  execution  is  necessary,  in  order  to  make 

a  levy :  but  he  proceeds  to  sell  them,  without  making  any 

entry  on  the  lands. 

^^^'  The  notice  of  the  time  of  sale,  and  the  mode  of  making  the 

sak,  are  regulated  by  the  following  provisions  of  die  revised 
statutes : 

noUm  of  It  «  The  time  and  place  of  holding  any  sale  of  real  estate, 
pursuant  to  an  execution,  sbaO  be  publicly  advertised,  previ- 
ously, for  six  weeks  successively,  as  follows:  I.  A  written  or 
printed  notice  thereof  diall  be  fastened  up  in  three  pnbGc 
places,  in  the  town  where  such  real  estate  shall  be  sold;  and, 
if  such  sale  be  in  a  town  different  from  that  in  which  tkepiC' 
mises  to  be  sold  are  siliiated,  then  such  notice  shall  abo  be 
fiatened  up  in  three  public  places  of  the  town  in  whidi  the 
premises  are  situated:  2.  A  copy  of  such  notice  dnli  b 
printed  once  in  each  wed(,  in  a  newspaper  of  such  coun^}  if 
there  be  one :  3.  If  there  be  no  newspaper  printed  in  such 
coun^,  and  the  premises  to  be  sold  are  not  occupied  by  ao) 
person  against  whom  the  execution  is  issued,  or  by  some  per- 
son holding  the  same  as  tenant  or  purchaser  under  such  per- 
son, then  such  notice  shall  be  published  in  the  state  paperi 
once  in  each  week."** 


«7 


0  Cow.  Rep.  78.  **  2  R.  St.  366.  s.  34. 


BXECUTION.  353 

**  In  every  such  notice,  the  real  estate  to  be  sold  shall  be  'wi  ^^^» 

^  ^  '  Afl  TO  LANDS. 

described  with  common  certainty,  by  setting  forth  the  name      — 
of  the  township,  or  tract,  and  the  number  of  the  lot,  if  there  be 
any,  and  if  there  be  none,  by  some  other  appropriate  de- 
scription."^ 

"  The  sale  of  real  estate,  or  of  any  personal  property,  by  Jj^JJ^ff*'* 
virtue  of  any  eiecation,  shall  be  at  public  vendue,  between  the  *^ 
hour  of  nine  o^clock  in  the  morning,  and  the  setting  of  the 
sun."*> 

^*  Any  officer,  who  shall  sell  any  real  estate,  without  the  Penalty  on 

•  officer. 

previous  notices  herein  directed,  cm*  otherwise  than  in  the  man- 
ner herein  prescribed,  shall  forfeit  one  thousand  dollars  to  the 
party  injured,  in  addition  to  any  damages  which  such  party 
may  sustain."" 

"  When  real  estate,  offered  for  sale  by  virtue  of  any  execu-  sevem  ioi«, 
lioD,  shall  consist  of  several  known  lots,  tracts,  or  parcels, 
such  lots,  tracts,  or  parcels,  shall  be  separately  exposed  for 
sale;  and  if  any  person,  claiming  to  be  the  owner  of  any  por- 
tion of  such  estate,  or  of  such  lots,  tracts,  or  parcels,  or  either 
of  them,  or  claiming  to  be  entitled  by  law,  to  redeem  any  such 
portion,  shall  require  such  portion  to  be  exposed  for  sale  sepa- 
nitely,  it  shall  be  the  duty  of  the  sheriff  to  expose  the  same  for 
sale,  accordingly.  No  more  of  any  real  estate  shall  be  ex-  whatquau* 
posed  for  sale,  than  shall  appear  necessary  to  satisfy  the  exe- 
ciifion."« 

"If  any  person  shall  take  down,  or  deface,  any  notice  of  ^ll^^^l' 
sale  of  real  or  personal  property,  put  up  by  any  sheriff,  pre-"^^* 
vions  to  the  day  of  sale  therein  specified,  unless  upon  satis- 
faction  of  the  execution  by  virtue  of  wluch  such  notice  shall 
have  been  given,  or  upon  the  consent  of  the  party  suing  out 
mch  execution,  and  of  the  defendant  therein,  such  person  shall 
^rit  fifty  dollars,  to  the  party  in  whose  &vonr  such  execu- 
tion wafiissued."*' 


■kMMMrffta^ 


*ib.a608.a$.  **ib.B.8e. 

"  lb.  B.  86.  •»  lb.  B. ». 

"  Jb.  B.  87, 

Vol.  n.  45 
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STtolImwiI  "  The  Qmission  of  any  sherifT,  or  o|her  officer,  to  give  die 
omi«mi,  notice  of  Sale,  herein  required,  or  the  taking  down,  or  deb- 
a^t^T^-  cing  of  any  such  notice,  when  put  up,  shall  not  affect  the  vali- 
^^  dity  of  any  sale,  made  to  a  purchaser  in  good  faith,  without 

notice  of  any  such  omission  or  offence/'^ 
ta'wrcbiilw.  "  ^^^  sheriff,  or  other  officer  to  whom  any  execution  shall 
be  directed,  and  the  deputy  of  such  sheriff,  or  officer,  holding 
any  execution,  and  conducting  any  sale  of  property,  in  pur- 
suance thereof,  shall  not,  directly  or  indirectly,  purchase  any 
property  whatever,  at  any  sale,  by  virtue  of  such  execution; 
and  all  purchases  made  by  such  sheriff,  officer,  or  deputy,  or 
to  his  use,  shall  be  void."^  • 

imgttiari^        A  sheriff  who  advertises  for  sale  on  but  one  execution,  can- 

tics  ' 

ndt  sell  under  that  and  another  execution,  coming  subse- 
quently to  his  hands,  by  virtue  of  the  same  advertisement.'^  It 
is  irregular  to  sell  real  and  personal  estate  together,  without 
any  discrimination.^ 

^»r^citeor  When  the  sale  is  completed,  the  sheriff  does  not  immediately 
give  a  deed  to  the  purchaser,  as  the  title  to  the  land  is  not  vested 
in  him,  until  fifteen  mouths  after  the  sale;  but  the  sheriff  gives 
him  a  certificate  of  the  sale,  and  files  a  duplicate  in  the  office 
of  the  clerk  of  the  county,  according  to  the  following  provi* 
sions  of  the  statutes : 

iti  coatnts-  "Upon  the  sale  of  real  estate,  by  virtue  of  any  execution, 
the  officer  making  the  same  shall  make  out  and  subscribe 
duplicate  certificates  of  such  sale,  containing,  1.  A  particular 
description  of  the  premises  sold :  2.  The  price  bid  for  each 
distinct  lot  or  parcel :  3.  The  whole  consideration  money  paid  :^ 

dopucata  4.  The  time  when  such  sale  will  become  absolute,  and  the. 
purchaser  wiU  be  entitled  to  a  conveyance,  pursuant  to  law."^ 

to  befijed  *'  ^°®  of  the  Said  duplicate  certificates  shall,  within  ten  days 
after  such  sale,  be  filed  in  the  office  of  the  clerk  of  tbetounty. 


*«  lb.  8.  40.  ^  17  Johns.  Rep.  116. 

•»  D).  870.  8.  41.  ••  8  Cow.  Rep.  884. 

*  3  Cow.  Rep.  884.  »  2R.  St.  870.  s.42. 
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and  the  other  shall  be  delivered  to  the  purchaser.    If  there  be  w«w  facias 

*  Afl  TO  LAMM. 

tiro  or  more  purchasers,  a  certificate  shall  be  delivered  to    .--- 

f   ..lAA  and  given  to 

each.    '""  purefiaaer; 

*^  Such  original  certificate,  upon  being  proved  or  acknow-  Jww  proved, 
ledged,  in  the  manner  required  by  law,  to  entitle  deeds  to  be 
recorded,  or  a  copy  of  such  original,  duly  certified  by  the 
derk,  in  whose  office  such  original  is  filed,  shall  be  received 
as  presumptive  evidence  of  the  facts  therein  contained."^ 

The  purchaser  does  not  acquire  a  title  to  the  lands,  until  ^or  tu^n 
the  expiration  of  fifteen  months  from  the  sale.   In  the  mean  j^^SJor" 
time,  the  debtor  may,  at  any  time  within  one  year  from  the 
sale,  redeem  his  land  of  the  purchaser;  and  the  devisee  or  who  may  re- 

.  deemwiiWa 

iieir  of  the  debtor,  or  a  grantee  of  his,,  who  has  acquired  an 
absolute  title  to  the  land,  or  any  part  of  it,  may  redeem  within 
the  year.  If  none  of  them  redeem,  any  creditor  of  the  debtor, 
having  a  judgment  which  is  a  lien  upon  the  land,  is  allowed 
to  redeem,  at  any  time  during  the  three  months  following. the 
expiration  of  the  year. 

This  right  of  redemption  was  unknown  to  our  laws,  until  it 
was  established  by  statute,  in  1820.  Many  decisions  had  been 
made,  upon  questions  arising  under  this  statute,  before  the  re- 
vision of  the  statutes,  and  many  of  the  points  decided  are  in- 
corporated in  the  provisions  of  the  existing  statutes :  It  would 
be  superfluous  to  notice  these  decisions,  further  than  to  refer 
to  them  in  connection  with  the  statutory  provisions. 

The  statutory  provisions,  regulating  the  right  of  redemp- 
tion, are  as  follows:  <*  Within  one  year^®^  from  the  time  when  a  year, 
such  sale  shall  have  been  made,  the  real  estate  so  sold,  or  any 
distinct  lot,  tract,  or  portion,  that  may  have  been  separately 
sold,  may  be  redeemed,  by  the  payment  to  the  purchaser,  his  and  bow; 
personal  representatives,  or  assignees,  or  to  the  officer  who 
made  such  sale,  for  the  use  of  such  purchaser,  of  the  sum  of 
money  which  was  bid  on  the  sale  of  such  lot,  or  tract,  together 


■••  lb.  8. 43.  »«  1  Cow.  Rep.  443. 

'  lb.  0. 44. 
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M»irAciAii^ith  the  interest  on  diat  sum,  from  the  time  of  sale,  at  the  rate 

A9  TO  LAMIM*  ' 

often  per  cent  per  year."* 

"  Such  redemption  may  be  made,  1.  By  the  person  against 
whom  the  execution  was  issued,  and  whose  right  and  dde  were 
sold  in  pursuance  thereof;  or,  2.  If  such  person  be  dead,  by 
his  devisee  of  the  premises  sold,  if  the  same  shall  have  been 
devised;  and,  if  the  same  shall  not  have  been  devised,  by  the 
heirs  of  such  person ;  or,  3*  By  any  grantee  of  such  person, 
who  shall  have  acquired  an  absolute^  title  by  deed,  sale  under 
mortgage,  or  under  an  execution,  or  by  any  other  means,  to 
the  premisefii  sold,  or  to  any  lot,  tract,  parcel,  or  portion,  which 
shall  have  been  separately  sold."^ 

**  Any  heir  or  devisee  of  the  person  against  whom  the  execu- 
tion was  issued,  and  any  grantee  of  such  person,  who  shall  have 
acquired  an  absolute  title  to  a  portion  of  the  estate  sold,  or  to 
a  portion  of  any  lot,  tract,  or  parcel,  that  shall  have  been 
separately  sold,'  may  redeem  the  lot,  tract,  or  parcel,  so  soM, 
on  the  same  terms,  and  in  the  same  manner,  as  if  he  were 
grantee  of  the  whole  lot,  tract,  or  parcel,  and  shall  have  the 
same  remedy  to  enforce  contribution  from  those  who  shall  own 
the  residue  of  such  tract,  lot,  or  parcel,  as  if  the  sum  required 
to  be  paid  by  him  to  effect  such  redemption,  had  been  collected 
by  a  sale  of  the  portion  belonging  to  such  grantee*"^ 

'<  If  there  be  several  persons  having  undivided  shares,  as  joint 
tenants  or  as  tenants  in  common,  in  the  premises  sold,  or  in  any 
particular  lot  or  tract  sold,  each  person,  having  such  title,  may  re- 
deem the  share  or  interest  belonging  to  him,  by  paying  to  the 
purchaser,  or  to  the  officer,  as  herein  directed,  a  sum  that  will 
bear  tiie  same  proportion  to  the  whole  purchase  money,  bid 
for  such  premises,  or  for  such  particular  lot  or  tract,  as  the 
share  proposed  to  be  redeemed,  bears  to  the  whole  number  of 
shares  in  such  premises,  or  lot,  or  tract,  together  with  the  inte^ 
est  on  sueh  sum,  at  the  rate  of  ten  per  cent  a  year."^ 

"  Upon  such  payments  being  made  by  any  person  so  enti- 
tled to  redeem  any  real  estate  so  sold,  the  sale  of  the  premises 

'  2R.  St.  870.  8.46.  ■  lb.  871.  s.  47. 

3  1  Cow.  62.  507.  "^  lb.  s.  48.  19  Johns.  Bap.  979. 

•  2  R.  St.  870.  8.  46. 
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so  redeemed,  and  the  certificates  of  such  sale,  sbaU  be  null  n*^>  '^cx^" 
aod  void."^  — 

**  Id  case  the  persons  entitled,  as  herein  before  provided,  ^i^^^ 
shall  omit  to  redeem  the  premises  so  sold,  or  any  part  of  them,  '^^^ 
within  the  year  above  prescribed,  then  the  interest  vested  in  "*  ^'^' 
(he  purchaser  by  such  sale,  may  be  acquired  within  three 
months  after  the  expiration  of  such  year,  by  the  persons,  and 
CD  the  terms  herein  after  prescribed."' 

"Any  creditor*  of  the  person  against  whom  such  execution 
issued,  having,  in  his  own  name,  or  as  assignee,^^  representa- 
tive, trustee,  or  otherwise,  a  decree  in  chancery,  or  a  judg- 
meot  at  law,  rendered  at  any  time  before  the  expiration  of 
fifteen  months,  fironr  the  time  of  such  sale,^^  and  which  shall 
be  a  lien^  and  charge  upon  the  premises  sold,  by  paying  the 
sam  of  money  which  was  paid  on  the  sale  of  such  premises, 
togedier  with  interest  thereon,  at  the  rate  of  seven  per  cent,  a 
year,  from  the  time  of  snch  sale,  shall  thereby  acquire  all  the 
rights  of  the  original  purchaser,  subject  to  be  defeated  in  the 
manner  herein  after  mentioned.'*^ 

"If  such  judgment  or  decree  be  a  lien  on  any  lot,  tract,  or 
parcel,  that  shall  have  been  separately  sold,  the  creditor  having 
the  same,  by  paying,  as  before  provided,  the  sum  which  shall 
have  been  bid  for  such  lot,  tract,  or  parcel,  with  interest,  as 
above  mentioned,  sbaU  thereby  acquire  all  the  rights  of  the 
original  purchaser  to  such  lot,  tract,  or  parcel,  subject  to  be 
defeated,  as  herein  after  provided*"^^ 

"If  such  judgment,  or  decree,  be  alien  on  a  specific  portion 
only  of  any  lot,  tract,  or  parcel,  so  sold,  the  creditor  having 
the  same  may  acquire  the  title  of  the  purchaser  to  the  whole 
of  such  lot,  tract,  or  parcel,  in  the  same  manner  as  if  such  lien 
extended  to  the  whole."^^ 


'  lb.  8. 40.  i'  4  Cow.  Rep.  417. 133. 3  lb.  35. 

*  lb.  8.  50.    1  Cow.  Rep.  443.    00.  4  lb.  133. 
2  lb.  518.  "  2  R.  St.  371.  s.  51. 

'  •  7  Cow.  Rep.  563.  "  lb.  s.  52. 

"  1  Cow.  Rep.  443.  "  lb.  372.  s.  53. 

'*  I  Cow.  501.  443. 
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AS  TO  LAHSI. 


!l*"  rtSif  "  '^•'^y  ^^^^  creditor,  having  such  decree,  or  judgment, 
which  is  a  lien  upon  any  undivided  share,  or  interest,  in  any 
real  estate,  sold  under  execution,  may,  within  the  same  time, 
on  the  same  terms,  and  in  the  same  manner,  acquire  the  title 
of  the  original  purchaser  to  such  share,  or  interest,  by  paying 
such  part  of  the  whole  purchase  money  of  such  real  estate,  as 
shall  be  in  a  just  proportion  to  the  amount  ot  such  share,  or 
interest."" 

^*  Whenever  any  such  creditor  shall  have  acquired  the  title 
of  the  original  purchaser,  pursuant  to  the  foregoing  provi- 
sions, any  other  creditor,  who  might  have  acquired  such  title, 
according  to  the  said  provisions,  may  become  a  parcbaser 
thereof,  from  the  first  creditor  who  acquired  the  same,  upon 
the  foUowiug  condition:  1.  By  reimbursing  to  such  first  cre- 
ditor, his  personal  representatives,  or  assigns,  the  sum  which 
may  have  been  paid  by  him  to  acquire  such  title,  together 
with  interest  thereon,  at  the  rate  of  seven  per  cent  a  year, 
firom  the  time  of  such  payment,  to  the  time  of  such  reimburse- 
ment: 2.  If  the  judgment  or  uecree,  by  virtue  of  which  the 
first  creditor  acquired  the  title  of  the  original  purchaser,  be  prior 
to  the  judgment  or  decree  of  such  second  creditor,  then  such  se- 
cond creditor  shall  also  pay  to  such  first  creditor,  the  amoant 
due  on  his  judgment  or  decree:^''  3.  But  if  such  judgment,  or 
decree,  of  the  first  creditor,  at  the  time  of  his  acquiring  the 
title  of  the  original  purchaser^  shall  have  ceased  to  be  a  lien 
as  against  such  second  creditor,  it  shall  not  be  necessary  to 
pay  the  amount  thereof."" 

^*  In  the  same  manner,  any  third,  or  other  creditor,  who  might, 
according  to  the  foregoing  provisions,  acquire  the  title  of  the 
original  purchaser,  may  become  a  purchaser  thereof  from  the 
second,  third,  or  any  other  creditor,  who  may  have  become 
such  purchaser  from  any  other  creditor,  upon  the  same  terms 
and  conditions,  specified  in  the  last  section."" 


"  lb.  B.64.  19  Johns.  Rep.  379.       "  7  Cow.  Rep.  668.    2  R.  St 
'"^  1  Cow.  Rep.  448. 4aS.  851.  a.  55. 

"  lb.  B.  56. 
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"  If  the  original  purchaser  of  any  premises,  so  sold,  shall  "■"  [^<^Y 
also  be  a  creditor  of  the  defendant,  against  whom  the  execu-  — 
tioD  issn^,  and,  as  such,  might  acquire  the  title  of  any  pui^ 
chaser,  according  to  the  preceding  provisions,  he  may  avail 
himself  of  bis  decree,  or  judgment,  in  the  same  manner,  and 
on  the  same  terms,  herein  prescribed,  to  acquire  the  title  which 
any  creditor  may  have  obtained.''^ 

<<  The  plaintiff,  under  whose  execution  any  real  estate  shall 
have  been  sold,  shall  not  be  authorised  to  acquire  the  title  of 
the  original  purchaser,  or  of  any  creditor,  to  the  premises,  so 
sold  by  virtue  of  the  decree  or  judgment,  on  which  such  exe- 
cution issued  ;^^^  and,  if  he  have  any  other  decree,  or  judg- 
ment, which  would  entitle  him  to  acquire  such  title,  according 
to  the  preceding  provisions,  he  may  avail  himself  of  such  other 
decree,  or  judgment,  in  the  same  manner,  and  on  the  same 
tenns,  as  any  other  creditor."^^ 

"The  sums  required  to  be  paid,  by  the  foregoing  provi- 
sions, to  acquire  the  title  of  the  original  purchaser,  or  to  be- 
come a  purchaser  from  any  creditor,  may  be  paid  to  such  pur- 
chaser, or  creditor,  his  representatives,  or  assigns,  or  to  the 
officer^  who  made  the  sale,  for  the  use  of  the  purchaser,  or 
creditor,  entitled  to  the  same.  Upon  such,  payment  being 
made,  the  title  of  the  original  purchaser,  shall  be  thereby 
transferred  to  the  creditor  acquiring  the  same,  pursuant  to  the 
biegoing  provisions,  and  from  such  creditor  to  any  other 
creditor  becoming  a  purchaser  thereof,  as  herein  before  pro- 
vided."** 

''To  entitle  any  creditor  to  acquire  the  title  of  the  original 
parchaser,  or  to  become  a  purchaser  from  any  oth^  creditor, 
{Mirsaant  to  the  foregoing  provisions,  he  shall  present  to,  and 
lea?e  with,  such  purchaser,  or  creditor,  or  the  officer  who  made 
the  sale,  the  following  evidence  of  his  right  :^  I*  A  copy  of 


*  lb.  s.  57.    7  Cow.  Rep.  80.  "4  Cow.  Rep.  420. 

540.600.  "B  3  R.  St.  851.  8.  50. 

'*  2  Wend.  Rep.  297.   4  Cow.  ^  7  Cow.  Rep.  540.    1  Cow. 

Rep.  133.  Rep.  443. 

"  2  R.  St.  373.  8. 58. 
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piBBi  FAcui  the  docket  of  the  judirnieiiL  or  decree,  under  whkli  he  dums 

A8TOLAJIM.  •f         O  ^ 

—  the  right  to  purchase,  doly  certified  by  the  cletk  of  the  eoirt, 
or  of  the  county,  in  which  the  same  is  docketed:  2»  A  trae 
copy  of  all  the  assignments  of  such  judgment,  or  decree, 
which  are  necessary  to  establish  his  claims,  verified  by  hisafi* 
davit,  or  by  the  affidavit  of  some  witness  to  such  asngnmenU: 
3.  An  affidavit  by  such  creditor,  or  by  his.  attorney,  or  agent) 
of  the  true  sum  due  on  such  judgment,  or  decree,  at  the  dme 
of  claiming  such  right  to  purchase."^ 
provUoB  fai      <<  If  any  sherifl*  shall  die,  or  be  removed  from  office,  aAer 

cue  of  alHV- 

itr»  d«Mik  having  made  sale  of  any  real  estate,  the  monies  herrin  re- 
quired to  be  paid  to  him  for  the  redemption  of  such  estate,  or 
for  the  purpose  of  acquiring  the  title  of  the  original  piu^ 
chaser,  may  be  paid  to  his  under-sherifi*,  or  to  the  clerk  of  the 
county,  in  the  same  manner,  and  with  the  like  effect,  as  if  paid 
to  such  sherifil"*' 

^^^^  ^     It  was  decided,  before  the  revision,  that,  in  computing  the 
tton.  lime  for  redemption,  the  fiill  fifteen  months,  from  the  day  of 

SSn?  tte    ^^^'  ^^^  ^  ^  allowed ;  and  that  the  mondis  were  cateudar, 
'*'"*^         and  not  lunar,  months.**  It  was  also  held,  that,  if  the  last  day 
*  of  the  fifteen  months  happen  on  Sunday,  a  redemption  the 
next  day  is  too  late.* 
m^'tel^      It  was  also  decided,  that  a  junior  judgment  creditor,  b 
wulS^n^   order  to  redeem  of  the  purchaser,  must,  within  fifteen  moDlto 
from  the  time  of  sale,  pay  the  amount  bid  by  the  purchaser, 
together  with  the  interest  thereon,  aDowed  by  the  statute,  from 
the  time  of  sale,  or  he  is  not  entitled  to  a  deed ;  nor  can  the 
sheriff  dispense  with  the  payment  of  that  sum,  or  any  ptft 
thereof;  and,  if  he  give  a  deed,  without  receiving  the  noneyy 
it  will  be  void,  for  he  is  a  special  agent,  and  must  ponoe  his 
authority  strictly.    And  it  was  held,  that,  if  leas  thflo  the  in- 
terest allowed  by  the  statutes  be  paid  to  the  sheriff,  though 
the  deficiency  be  paid  to  him  by  the  Judgment  creditor,  after 
the  fifteen  months,  it  will  not  vary  the  case ;  for  the  payment 


"»  2  R.  St.  851.  B.  60.  ^2  Cow.  Rep.  518. 

""  2  R.  St.  974. 8. 07.  «  1  Wend.  Rep.  42. 


time. 
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of  the  moneyi  with  the  interest,  mthin  the  time  prescribed,  is  r»M  j^^« 
acDoditioii  precedent:  and  it  makes  no  diflference,  that  both      — 
the  sheriff  and  creditor  mistake  tlie  rate  of  interest  allowed  by 
die  statutes,  which  leads  to  the  short  payment;  it  is  a  mistake 
of  law,  against  which  the  court  cannot  relieve,  although  they 
might,  perhaps,  against  a  mistake  of  fact ;  as,  a  miscalcula- 
tiao.^ 
The  court  have  also  had  occasion  to  decide,  that  where  a  Parueuiar 

pointideci- 

sale  has  been  made,  and  after  the  expiradoD  of  the  nUeended. 
months,  a  conveyance  given,  the  liens  of  aU  junior  judgment 
creditors,  upon  the  land  cease,  so  that  they  are  not  afterwards 
entitled  to  redeem,  if  the  land  is  again  sold,  under  a  still  older 
jodgmenL^  It  has  also  been  decided,  that  a  senior  judgment 
creditor,  may  redeem  under  a  safe  upon  a  junior  judgment:'^ 
ami  diat,  though  a  judgment  creditor  has  once  redeemed 
npoD  his  judgment,  and  taken  a  titfe,  it  is  not  a  satisfaction, 
but  that  he  may  redeem  again,  in  virtue  of  the  same  judg- 
ment ;  especially  from  a  sale,  on  a  judgment,  senior  to  his 
own  and  the  one  from  which  he  first  redeemed.^ 

It  has  been  held,  that  a  judgment  of  more  than  two  years 
itiading,  although  it  ceases  to  be  a  lien  as-  to  bona  fide  pur- 
chasersi  and  junior  judgments,  yet  continues  to  be  a  lien  witli- 
in  die  language  of  the  act,  as  to  the  judgment  debtor  and  his 
hdn;  and  that  it  ranks  in  effect  as  a  judgment  junior  to  later 
jodgaents,  and  entitles  the  creditor  to  redeem  from  a  sale 
under  them.'^  And  where  several  judgments  are  of  more  than 
ten  years  standing,  they  are  held  to  rank  in  relation  to  one 
another,  according  to  their  actual  priority  of  date.^ 

Where  the  safe  is  under  a  junior  judgement,  or  a  judgment 
whose  lien  has  expired  by  the  lapse  of  ten  years,  the  purchaser, 
or  any  creditor  redeeming  under  him,  acquires  all  the  interest 
of  the  judgment  debtor,  and  becomes  his  grantee;  and,  as 


*  1  Cow.  Rep.  481.    7.  Cow.       =^  lb. 

Rep.  540.  =«  7  Cow.  Rep.  540. 

*  4  Cow.  Rep.  133.  »  lb. 
''7C0W.  Rep.540. 

Vol.  II.  46 
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niKi  FAcxAi  sucb.  is  entitled  to  redeem  within  twelve  months  after  a  ahe- 

▲0TOLAICM. 

—  riff's  sale,  upon  a  senior  judgment^  Bat  this  rule  does  not 
apply  if  the  purchaser  is  the  creditor  under  whose  judgment 
the  land  was  sold.^ 

After  a  sale,  any  judgment  creditor  may  redeem  of  the  pur- 
chaser, without  reference  to  the  priori^  of  liens."  And  if  a 
judgment  creditor  become  the  purchaser,  a  younger  judgment 
creditor  than  himself  may  redeem  of  him,^  without  paying  the 
amount  of  his  judgment,  but  on  paying  the  purchase  money 
only,  as  he  is  not  bound,  on  redeeming,  to  pay  intermediate 
judgments.  And,  where  a  sale  was  made  nndef  a  judgment, 
and  a  younger  judgment  creditor  became  the  purchaser,  and 
a  still  younger  judgpnent  creditor  redeemed  of  him,  paying  him 
the  purchase  money  only,  it  was  held,  that  the  second  judg- 
ment creditor  did  not,  in  consequence  of  his  becoming  a  par- 
chaser  under  the  oldest  judgment,  lose  his  right  to  redeem  of 
the  youngest,  but  that,  to  redeem  of  the  youngest  creditor, 
was  the  only,  and  the  proper  course,  to  secure  himself  after 
the  youngest  creditor  had  redeemed  of  him  as  purchaser." 
<  A  tender  of  money  due  upon  a  judgment,  to  the  sheriff 
although  it  is  his-  duty  to  accept  it,  yet  if  he  refiises  it,  does 
not  of  itself  discharge  the  judgment,  so  as  to  take  away 
the  lien  of  the  judgment  creditor,  and  his  right  of  redemption. 
In  such  a  case  the  course  is,  in  order  to  make  the  tender  effec- 
tual, to  bring  the  money  into  court,  and  move  for  and  obtain 
satisfaction,  upon  the  record.^ 

In  construing  these  provisions  of  the  statute,  the  court  have 
considered  them  as  remedial,  and  that  they  should  be  so  con- 
strued as  to  suppress  the  evil  intended  to  be  prevented,  and 
advance  the  remedy  proposed.^ 


"  7  Cow.  Rep.  540.  »  lb. 

»•  2  R.  St.  378.  8. 58.  2  Wend.  «•  5.  Cow.  248.  S.  C.  9  Cow. 

Rep.  297.  641. 

"  7  Cow.  Rep.  660. 540.  «  1  Cow.  Rep.  510. 
^  lb.  and  see  2  R.  St.  372.  s. 
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After  the  expiradoa  of  the  fifteen  months,  the  sheriff  gives  nnx  fac^ 
the  person  entitled,  a  deed,  by  which  he  acquires  all  the  right,  ^n^^^^;^ 
tide,  and  interest,  sold  under  the  execution.     The  following  SSytagl^e 
provisions  of  the  statutes  define  the  rights  of  the  debtor  and  um  S^?^ 
of  the  purchaser,  after  the  sale,  and  until  the  execution  of  themonuif. 
deed,  and  also  direct  how  the  deed  is  to  be  executed : 

''  The  right  and  title  of  the  person  against  whom  the  execu- 
tion was  bsned,  to  any  real  estate  which  shall  be  sold  thereby, 
shaQnot  be  divested  by  such  sale,  until  the  expiration  of  fifteen 
months  firom  the  time  of  such  sale  ;^^^  but  if  such  real  estate 
shall  not  have  been  redeemed,  as  herein  provided,  and  a  deed 
shall  be  executed  in  pursuance  of  a  sale,  the  grantee  in  such 
deed  shall  be  deetoied  vested  with  the  legal  estate,  firom  the 
time  of  the  sale,  on  such  execution,  for  the  purpose  of  main- 
taining an  action  for  any  injury  to  such  real  estate.  "^ 

The  revised  statutes  contain  provisions  specifying  particu- ^^lo^ent 
larly  the  kind  of  enjoyment  of  the  premises  to  which  the  debtor  Sui^^ 
is  entitled  during  the  fifteen  months,  and  what  acts  will  consti-  montSi. 
tute  waste,  and  providing  for  summary  proceedings  to  prevent 
it^  These  provisions  will  be  found  under  the  head  of  waste.^ 

It  is  further  provided,  that  <' after  the  expiration  of  fifteen  p^^^ii^ 
months  firom  the  time  of  the  sale  of  any  real  estate,  if  any  S^^ud "^ 
part  of  the  premises  sold  shall  remain  unredeemed  by  the 
person  against  whom  the  execution  issued,  or  by  any 
person  entitled  to  redeem  the  same,  within  one  year  fi'om 
the  time  of  such  sale,  according  to  the  foregoing  provi- 
sions, then  the  officer  making  such  sale  shall  complete  the 
same,  by  executing  a  conveyance  of  the  premises,  so  remain- 
ing unredeemed,  either  to  the  original  piurchaser,  or  to  the 
creditor  who  may  have  acquired  the  title  of  such  original  pur- 
chaser, or  to  the  creditor  who  may  have  purchased  such  tide 
from  any  other  creditor,  as  the  case  may  be ;  which  convey- 


'**  20  Johns.  Rep.  8.  «'  2  R.  St.  386.  s.  22, 

*»  2  R.  St.  373.  8.  61.  «  Post. 


264         jl  PRACTICE  IN  FERSOKAL  ACTIONS. 

nsRi  FACIAS  mi^  giiaii  ])e  valid  and  effiBdaal,  to  convey  all  the  righty  tkle^ 
and  intereft,  which  was  ^old  by  such  officer."^ 

hi^BM^*       '*  In  case  the  person  who,  by  the  provisions  of  the  preceding 

deatb^ofpor-  g^||oQg^  wouM  be  entitled  to  a  conveyance  of  any  real  estate, 
sold  by  virtue  of  an  execution,  shall  die  previous  to  the  defi- 
very  of  snch  conveyance,  the  officer  making  such  sale  shall 
execute  and  deliver  such  conveyance  to  theicxecutors  or  admin- 
istrators of  the  person  so  deceased."^ 

'<  The  real  estate,  so  conveyed,  shall  be  held  in  trust  for  the 
use. of  the  heirs  of  such  deceased  person,  subject  to  the  dower 
of  his  widow,  if  there  be  any ;  but  may  be  sold  for  the  pay- 
ment of  his  debts,  by  the  order  of  any  surrogate  or  court  of 
equity,  in  the  same  manner  as  lands  whereof  snch  deceased 
person  died  seiaed."^ 

or  abeuii.  (( jf  any  sheriff,  to  whom  an  execution  shaO  be  defivered, 
die,  or  be  removed  from  office  before  such  execution  be  satis- 
fied, his  under-sheriff  shall  proceed  thereon,  in  the  same  man- 
ner  as  the  sheriff  might  have  done;  and  if  a  shmff,  who  has 
sold  any  real  estate,  die,  or  be  removed  before  executing  any 
conveyance  in  pursuance  of  such  sale,  such  conveyance  shall 
be  executed  by  his  under-sheriff,  in  the  same  manner,  and  with 
the  like  effect,  as  if  done  by  the  sheriff."^ 

**  If  there  be  no  snch  under-sheriff,  the  court  from  which 
the  execution  issued  may,  on  the  application  of  the  plaintiff, 
appoint  some  suitable  person  to  proceed  on  such  execution, 
and  complete  the  same,  instead  of  such  under-sheriff;  and,  ott 
the  application  of  any  person  entitled  to  a  conveyance,  the 
court  may  appoint  a  proper  person  to  execute  the  same.  The 
person  so  appointed  shall  give  ^such  security  as  the  court  may 
require,  and  shaU  have  the  same  power,  in  relation  to  the  ob- 
ject of  his  appointment,  as  the  sheriff  so  dying  or  removed."^' 

TiMdeed.  Independently  *of  the  provisions  of  the  statutes,  which  seem 
to  be  concludve,  that  the  conveyance  from  the  sheriff  must  be 


«'  lb.  8. 62.  3  Cow.  Rep.  35.  4       *^  lb.  8.  64. 

lb.  183.    8  John8.  Rep.  G20.  *«  lb.  s.  66. 

*•  lb.  374.  8.  63.  «  lb.  b.  66. 
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by  deed,^  it  had  been  decided  before  tbe  revision,  that  a  sale  nm  vmoum 
of  land  under  execution  is  within  the  statute  of  frauds,  and     — 
most  be  by  a  note  in  writing,^^  and  probably  like  other  con- 
veyances of  the  freehold  by  deed;''  and  that  a  special  return 
upon  tbe  execution  was  insufficient.^ 

Tbe  land  must  be  described  with  reasonable  cer^ntj^i  or 
the  deed  will  not  pass  it  to  the  grantee.^  It  has  been  held, 
that  nothing  will  pass  under  die  general  clause  of  ^^all  other 
the  hnds,  &c.,  of  the  defendant  ;'^^  and  a  deed  was  held 
vmd  for  uncertainty,  which  described  the  lands  no  otherwise 
than  as  "  all  the  lands  and  tenements  of  the  defendant,  situ« 
ate,  lyhig,  and  being  in  the  Hardenburgfa  patent."" 

A  deed,  describing  the  land  by  metes  and  bounds,  together 
with  '<  all  ways,  passages,  and  easements,''  he,  does  not  in- 
clode  land  held  by  a  distinct  tide,  though  adjoining  the  pre- 
mises, and  formerly  purchased  and  used  as  a  road  for  the  same, 
when  it  was  not  included  in  the  description  of  the  premises ; 
and,  as  the  authority  of  the  sheriff  in  relation  to  the  proper^, 
ceases  on  the  return  of  the  execution  satisfied,  a  subsequent 
deed  for  the  road,  founded  on  the  antecedent  execution  and 
sale,  will  not  pass  the  land,  unless  included  under  tbe  descrip- 
tion of  the  premises  sold  and  conveyed  by  the  first  deed.'* 
Bat  a  recital  of  the  execution,  or  judgment,  in  the  deed,  being 
tumecessaiy,  a  mistake  or  variance  in  such  recital  is'not  ma- 
terial, and  does  not  aftct  the  valicfity  of  the  deed,  so  long  as 
there  was  an  existing  and  sufficient  authdri^  to  the  sheriff  to 
'^anant  the  sale.** 

If  a  recital  of  the  judgment,  in  a  sheriff's  deed,  be  necessary, 
^  it  be  wrong  as  to  the  amount  and  date  of  the  judgment, 
bat  right  as  to  the  court,  the  parties,  and  the  test  and  return 


^  1  R.  St.  738.  8.  197.  2  R.  St.  »  13  Johns.  Rep.  637.  S.  C.  11 

^.  8.  ei.  et  seq.  Johns.  Rep.  365. 

"  %  Catnes'  Rep.  61.  .  2  Johns.  ^  13  Johns.  Rep.  97. 

Kep.  248.  8  Ih.  620.  '^  1  Jolms.  Cas.  284. 

^  12  Johns.  Rep.  73.  '^  10  Johns.  Rep.  381.    6  Cow. 

°  18  Johns.  Rep.  471.  Rep.  529.    9  Cow.  Rep.  182. 

"*  UJohnfl.  Rep.  365.  S.  O.  13 
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nmn  wAcua  of  the  execatiotiy  which  affree  with  the  jadgment,  thb  shows 
—     a  suffident  authority  for  the  sale.^ 

Bale  and         '^^  sheriff,  while  he  continues  in  office,  may  make  or  com- 
v^mto  be  pl^^  the*  Sale  by  deputy,^  and  the  deputy  may  execute  the  deed 
giTOL         in  the  name  of  the  sheriff,  in  the  manner  of  deeds  executed  by 
attomey.^®^     But  if  the  sheriff  die,  or  be  removed  from  office, 
the  statutes,  as  we  have  seen,  make  particular  provision  for  the 
completion  of  the  execution  and  conveyance.'^     The  sheriff  is 
precluded  from  denying  the  facts  alleged  m  the  deed,  whedier 
it  were  executed  by  himself  or  his  deputy.^ 
oonditioiMi      Where  a  sheriff  executed  a  deed  for  land,  sold  by  him  at 
the  deed,     auctiou,  under  a  fieri  facias,  and  delivered  it  to  the  attorney  of 
the  plaintiff,  to  be  delivered  to  the  grantee,  on  the  payment  of 
the  purchase  money ;  It  was  held,  that  no  estate  passed  by  the 
deed,  until  the  purchase  money  was  paid,  or  condition  pe^ 
formed.     A  sheriff  may  deliver  a  deed  as  an  escrow,  bot  the 
money  must  be  paid  at  a  day  certain,  or  within  a  reasonabk 
time,  or  the  sale  will  be  void.     What  is  a  reasonable  time,  de- 
pends on  circumstances ;  but  it  seems  it  cannot  extend  beyond 
the  return  day  of  the  venditioni  exponas,  or,  at  most,  the  next 
vacation.^ 
cradHon         Where  a  creditor  had  redeemed,  but  had  agreed  with  an- 
wSLi  the    other  creditor  that  the  sheriff  should  make  the  deed  to  the  ht- 

deed  ihellbe 

SiMiiSiriiot  ^^'  which  was  accordingly  done,  and  the  debtor,  in  an  eject- 
^gg^ffjl^*^  ment  against  him,  set  up  that  the  creditor,  to  whom  the  deed 
was  given,  had  not  redeemed  regularly  uqder  the  statute;  the 
court  held,  that  it  was  immaterial  whether  he  had  or  not,  as 
the  creditors  had  made  an  arrangement  satisfactory  to  them- 
selves, and  as  the  deed,  to  which  one  of  them  was  entided,  di- 
vested the  debtor  of  all  his  interest,  so  that  it  did  not  concern 
him  to  which  of  them  it  was  given.*^ 


«•  6  Cow.  Rep.  529.  «  Ante,  Vol.  2.  p.  264.  3  R.  St. 

«•  10  Johxu.  Rep.  228.  16  lb.  7.    874.  s.  66,  66. 
3  Cow.  Rep.  89.  7  lb.  739.  9  lb.       «*  12  John.  Rep.  162.  hot  see 
283.  7  Cow.  739. 

«•*  lb.  «  8  Johns.  Rep.  620. 

««  1  Wend.  Rep.  46. 
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The  omission  of  the  sheriff  to  file  the  certificate  of  sale,  ac-  riupaoui 

AS  TO  LAMM. 

cording  to  the  provisions  of  the  statute,  will  not  prejudice  the  ^^  — 
purchaser :  the  filing  is  not  a  condition  precedent,  but  the  sta-  ^*^f ^ 
tute  is  merely  directory."  A  bona  fide  purchaser  at  a  sheriff's  p««^»"«'- 
sale,  under  an  execution  not  absolutely  void,  but  voidable  only, 
acquires  a  good  title  f^  and  it  seems  a  bona  fide  purchaser  of 
lands,  under  an  execution  issued  upon  a  judgpootent  which  has 
been  paid,  but  on  which  no  satisfaction  is  entered  of  record,  nor 
the  execution  returned  satisfied,  will  be  protected  in  his  pur- 
chase; but  it  is  otherwise  if  he  have  notice  of  the  purchase, 
dther  actual  or  presumptive.^ 

Where  a  sale  of  lands  was  made,  and  a  certificate  thereof 
given,  under  two  executions,  one  of  which  was  afterwards  set 
aade,  and  the  monies  ordered  to  be  applied  on  the  other ;  not- 
withstanding which  the  sheriff,  by  mistake,  made  and  recorded 
a  deed  to  the  purchaser  under  both,  but  which  had  not  been 
actually  delivered;  and  he  afterwards  executed  a  deed,  as 
under  the  valid  executioui  to  the  same  purchaser ;  on  motion, 
upon  due  notice  to  the  defendant,  it  was  ordered,  that  the  first 
deed  be  set  aside.^ 

The  tide  of  a  purchaser  cannot  be  affected,  in  a  collateral 
action,  by  an  irregularity  in  the  proceedings,  of  which  he  had 
not  notice.^  So  a  sale  under  a  junior  judgment  is  valid  as 
agunst  the  prior  judgment.^  Nor  can  the  sale  be  defeated  on 
the  ground  that  the  levy  was  not  made  until  after  the  return 
day  of  the  writ.^  So  where  the  plaintiff,  in  an  action  of  eject- 
ment, claimed  tide  under  a  sherifi^s  sale,  and  the  exemplifi- 
cation of  the  record  of  the  judgment  stated,  that  it  was  filed 
and  docketed  on  the  twen^-second  of  May,  and  the  execution 
directed  the  sheriff  to  levy  on  the  lands  of  which  the  defendant 
was  seised  on  the  second  of  May,  it  was  held,  that  this  was  not 


**  5  Cow.  Rep.  289.  Rep.  122.   17  Johns.  Rep.  167.  8 

"*  1  Cow.  Rep.  622.  711;  Johns.  Rep.  361.    11  Johns.  Rep. 

^  lb.  518.  1  Johns.  Cas.  153. 

1  Cow.  Rep.  220.  '^  12  Johns.  Rep.  162. 


"*  18  Johns.  Rep.  537.  16  Johns.       *"  13  Johns.  Rep.  07. 
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nnirAoii  gnch  an  iiregoluri^  as  would  aflect  or  destroy  tbe  dtk  of  the 
—  purchaser  under  the  sheriff's  sale.''*  If  the  sheriff  sdl  a  term 
under  a  fieri  fiidas,  whidi  is  afterwards  set  ande  for  irregnb- 
rityi  and  the  produce  of  the  sale  directed  to  be  retumed  to  the 
termor,  the  termor  cannot  maintain  ejectment  to  recover  his 
term  against  the  vendee  onder  the  sheriff.^ 

Althoogh  a  sale  by  the  sheriff  will  not  affect  the  titk  tohoids 
not  subject  to  sale  under  the  execution,  yet  the  court  will  not 
interfere,  on  motion,  io  behalf  of  the  tenant  or  proprietor  of 
the  land,  but  will  leave  him  to  his  action  J^ 

The  purchaser  takes  the  same  estate  as  the  debt<M*,  and  if  the 
defendant  was  a  tenant,  the  purchaser  will  be  a  tenant  also,  sod 
in  an  action  of  ejectment  by  the  landlord,  cannot  dispute  his 
title.^  A  purchaser,  however,  under  the  judgment  of  a  ere* 
ditor,  is  entitled  to  the  benefit  of  the  statute  of  firauds,  equslly 
with  the  creditor  himself,  and  is  not  concluded  by  a  firaudnknt 
conveyance  of  the  debtor,  as  to  whom  it  would  be  bindiogt 
from  contesting  its  validity.^ 

But  where  one  conveyed  a  lot  of  land,  for  die  purpose  of 
qualifying  the  grantee  to  be  a  voter,  no  connderation  bring 
paid,  and  the  grantor  stiU  remaining  in  possesmon ;  and  an 
action  for  a  tort  was  afterwards  commenced  against  the  grantee, 
and  during  its  pendency  the  grantee  reconveyed  the  lot  to  die 
grantor,  and  a  judgment  having  been  obtained  against  die 
grantee,  the  lot  was  sdd  under  execution ;  it  was  held,  in  an 
action  of  ejectniMit,  brought  by  the  purchaser  against  the  te- 
nant in  possession,  that  tbe  reconveyance  not  being  made  to 
defraud  creditors,  was  not  void  by  the  statute  of  frauds ;  nor 
couM  it  be  avoided  by  die  purchaser  under  the  cxecutioii,  al- 
though a  purchaser  for  a  valuable  consideration ;  for  thoae 
voluntary  deeds,  which  the  statute  avoids  as  to  a  subseqaent 
purchaser, -must  have  been  made  with  intent  to  deceive  such 


«  18  Johns.  Rep.  7.  «  8  Caines'  Rep.  188. 

*"  1  Made  Si  Selw.  425.  ^  HUdrethvB.Sands,aiidotlier8, 

''*  8  Johns.  Rep.  833.  19  Johns.  2  Johns.  Ch.  Rep.  36.  8.  C  14 

Rep.  197.              ,  Johns.  Rep.  493. 
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purchaser ;  and  this  intent  to  deceive  is  evidenced  by  a  voIun->  nisi  facu*! 
taiy  conveyance,  coupled  with  a  subsequent  agreement  to  sell 
again;  and  it  is  not  merely  the  accomplishment  of  the  deceit 
on  the  purchaser  which  constitutes  the  fraud,  but  the  deceitful 
intention  in  the  seller,  manifested  by  his  proceeding  to  the  se- 
cond sale.  The  seller  in  this  instance  is  passive,  and  the  lessee 
of  the  plaintiff  is  not  a  purchaser  from  him,  but  through  the 
intervention  of  the  law.*"* 

By  the  sale  and  conveyance,  the  defendant  becomes  quasi 
a  tenant  at  will  to  the  purchaser,  and  his  possession!^  not  deem* 
ed  adverse.""  The  sheriff  cannot  legally  put  the  par^  out  of 
possession  and  the  vendee  in ;  but  if  the  defendant  will  con* 
sent  to  go  out,  the  sheriff  may  put  the  vendee  in  possession.'" 
So,  if  the  premises  are  vacant,  the  vendee  may  enter  ;*"  and 
lie  may  enter,  though  some  goods  of  the  former  proprietor 
are  leA  on  the  premises,  and  though  they  may  be  occanonally 
occupied  by  his  servants.""  If  the  purchaser  cannot  obtain 
peaceable  possession,  he  must  resort  to  an  action  of  eject«- 
ment*" 

Id  an  action  to  obtain  possession  of  the  prennses,  the  pur* 
chaser  must  at  the  trial  produce  not  only  the  execution  and 
sheriff's  deed,  but  an  exemplification  of  the  judgjnent  on  which 
the  execution  issued.**  The  defendant  in  the  execution,  or  a 
person  in  possession  under  him,  without  title,  or  collnsively, 
cannot  set  up  an  outstanding  title  in  a  third  person,"*  or  other* 
wise  diq>ate  the  title  of  the  purchaser.*^ 

A  sberifi^s  deed  is,  per  se,  evidence  of  title  in  the  grantee ; 
and  parol  evidence  is  inadmissible  to  contradict  the  recital,  or 
to  show  that  the  land  was  sold  under  a  different  judgment  and 


'*■  15  Johns.  Rep.  961.  Johns.  Rep.  ^.  Sed  vide  13  Johns. 

^  Jackson  d.  Kane  vs.  Stem.  Rep.  340. 

burgh,  1  Johns.  Cas.  153.  S.  C.  "  See  2  Wend.  Rep.  511. 

1  lobu.  Rep.  45.  n.  ^  12  Johns.  Rep.  213.    Holt's 

^  Tidd.  1040.    Bingh.  on  Exe-  N.  P.  Rep.  589.    90  Johns.  Rep. 

motions,  948.   1  Johns.  Rep.  45.  n.  338. 

^  18  Johns.  Rep.  340.  ^  10  Johns.  Rep.  228. 

"*  M.  DangaU  vs.    Sitcher,  1  ^8  Gaines'  Rep.  188. 
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niu  FAcui  execution  from  those  recited  in  the  deed ;  though  such  esir 

A8TOLAMDI.  \  ^ 

—  dence  may  be  admitted  to  show  a  fraud  iu  the  sale.  The 
proper  course  for  the  debtor,  or  other  judgment  creditor,  ag- 
grieved by  the  proceedings  under  the  execution,  seems  to  be^ 
by  application  to  the  court  to  set  aside  the  sale  and  sheriff's 
deed.« 


Sale  when 
T«c«ted. 


In  a  case  where  a  plaintiff  having  inadvertently  bid  a  sum  less 
than  the  amount  ofhis  execution,  apprehended  that  a  junior  judg- 
ment creditor  might  redeem,  the  sale  was  on  his  application 
set  aside,  and  a  re-sale  ordered.^^  But  in  another  case  where 
the  plaintiff's  attorney,  contrary  to  the  instructions  of  the 
plaintiff,  bid  less  than  the  amount  of  the  judgment,  the  coart 
denied  relief,  on  the  ground  that  junior  judgment  creditors 
had  acquired  rights  of  which  the  court  could  not  deprive 
them.^  Where  an  action  was  brought  against  a  sheriff  for 
the  penal^  allowed  by  statute,^*^  for  misdescribing  the  land  m 
the  advertisement,  the  court,  on  motion  of  the  sheriff,  ordered 
the  sale  to  be  vacated,  on  paying  the  costs  of  the  motion  and 
of  the  action,  the  sheriff  appearing  to  have  acted  in  good  faith 
and  by  mistake.^ 


Remciues         The  revised  statutes  contain  the  foUowinir  provisions  afford- 

for  failure      ,  . 

of  uuo       ine  remedies  for  failure  of  title  to  real  estate  sold  by  eiecn- 

and  to  en-  o  -^ 

SSofl*^**"*^  tion,  and  to  enforce  contribution  between  several  owners  of 
lands  subject  to  the  same  judgment : 

^  If  the  purchaser  of  any  real  estate,  sold  by  virtue  of  an 
execution,  his  heirs  or  assigns,  shall  be  evicted  from  the  posr 
session  of  such  real  estate,  or  if  in  an  action  for  the  recovery 
thereof,  judgment  shall  be  rendered  against  him,  in  conse- 
quence, 1.  Of  any  irregularity  in  the  proceedings  concerning 
such  sale:  or,  2.  Of  the  judgment  upon  which  such  execution 
issued  being  vacated  or  reversed ;  such  purchaser,  his  heirs 


"  90  Johns.  Rep.  49. 
^<!  3  Wend.  Rep.  960. 
«•  7  Cow.  Rep.  807. 


"^  1  R.  Laws,  505.  s.  13. 
•*  4  Cow.  Rep.  415. 
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x)T  assigns,  may  recover  of  the  party  for  whose  benefit  such  n™  f ^cia" 
real  estate  was  sold,  the    amount    paid    on  the    purchase 
thereof,  with  interest."*® 

«  The  party  for  whose  benefit  such  real  estate  was  sold,  and 
his  personal  representatives,  upon  such  recovery  being  had 
against  him  in  consequence  of  any  irregularity  in  the  pro- 
ceedings concerning  such  sale,  may  have  further  execution 
upon  the  judgment  by  virtue  of  which  such  sale  was  made,  to 
levy  the  sum  paid  on  such  sale,  with  interest ;  and  such  judg- 
ment shall  be  deemed  valid  and  efiectual  for  that  purpose, 
against  the  defendant  therein,  his  personal  representatives, 
heirs,  and  devisees,  but  not  against  any  purchaser  in  good 
fiiith,  or  any  incumbrancer  by  mortgage,  judgment,  or  other- 
wise, whose  title  or  whose  incumbrance  shall  have  accrued 
before  the  levy  of  such  further  execution  .**'^ 

"When  lands  and  tenements,  in  the  hands  of  several  per-, 
sons,  shall  be  liable  to  satisfy  any  judgment,  and  the  whole  of 
sach  judgment,  or  mor^  than  a  due  proportion  thereof,  shall 
be  levied  upon  the  lands  of  any  one  or  more  of  such  persons, 
the  persons  so  aggrieved,  or  their  personal  representatives, 
loay  compel  a  just  and  equal  contribution  by  all  the  persons 
whose  lands  and  tenements  ought  to  contribute  to  the  satisfac- 
tion of  such  judgment.'*** 

"  Such  lands  and  tenements  shall  be  liable  to  such  contribu- 
tion, in  the  following  order :  1.  If  tliey  were  conveyed  by  the 
defendant  in  the  execution,  they  shall  be  liable  in  succession, 
commencing  with  the  lands  last  conveyed :  2.  If  they  were 
sold  under  execution  against  the  defendant,  they  shall  also  be 
liable  in  succession,  commencing  with  the  lands  sold  under 
the  last  and  youngest  judgment :  3.  If  there  be  lands  so  liable, 
which  were  conveyed  by  the  defendant  in  the  execution,  and 
also  lands  which  have  been  sold  under  execution  against  such 
defendant,  they  shall  respectively  be  liable  in  successiouj  ac- 
cording to  the  ord^r  herein  prescribed."^ 


••  2  R.  St.375. 8.  68.  •'  lb.  b.  70. 

•»  lb.  8.69.  "  lb.  8.  71, 
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Fini  wAcuB     (<  If  a  bill  be  filed  iu  the  court  of  chancery  to  compel  sack 
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contribution,  the  person  aggrieved  shall  be  entitled  to  use  the 
original  judgment,  and  by  virtue  thereof,  to  levy  the  amouiit 
which  ought  to  be  contributed  by  the  lands  and  tenements 
subject  to  such  judgment ;  and  for  that  purpose,  such  judg- 
ment shall  remain  a  lien  and  charge  upon  such  lands  and 
tenements,  for  the  term  of  ten  years  from  the  docketing  thereof, 
to  the  extent  of  the  sum  which  ought  to  be  so  contributed,  not- 
withstanding such  sum,  or  any  part  thereof,  may  have  been 
paid  by  the  parly  seeking  such  contribution/"^ 

*<But  such  original  judgment  shall  not  remain  a  lien  upon 
any  lands,  cor  shall  they  be  subject  to  an  execution  as  herein 
provided,  unless  the  person  aggrieved,  within  twenty  days 
after  the  payment  of  any  sum  of  money  by  him,  for  which  be 
shall  claim  a  contribution,  shall  file  an  affidavit  with  a  cleik 
of  the  court  in  which  the  original  judgment  was  rendered, 
statiqg  the  sum  paid,  and  his  claim  to  use  such  judgment  for 
the  reimbursement  thereof."^ 

*^  On  the  filing  of  such  affidavit,  the  clerk  shall  make  an 
entry  in  the  margin  of  the  docket  of  such  judgment,  stating 
the  sum  so  paid,  and  that  such  judgment  is  claimed  to  be  a 
lien  to  that  amount.  If  such  judgment  be  in  the  supreme 
court,  such  clerk  shall  also  transmit  a  copy  of  such  entry  to 
the  other  clerks  of  that  court,  at  the  same  time  with  his  docket 
of  judgments,  and  the  like  entry  shall  be  made  by  such  clerks 
in  the  margin  of  their  dockets  of  such  judgments."^ 


**  lb.  376.  8.  72.  ••  lb.  8.  74. 

•*  lb.  8.  73. 
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SECTION  IV. 


OF  THS  RETURN  OF  THE  FIERI  FACIAS,  AND  FROCEEDlNdS  THERE- 
UPON. 

On  the  return  day  of  the  fieri  facias,  the  sheriff  should  retui^  Return  when 

*^  '  mnd  where 

It,  and  if  he  do  not,  a  rule  may  be  entered  that  he  return  if^*^^- 
within  twenty  days  after  notice  of  the  rule,  or  that  an  attach- 
ment issue  against  him."^  We  have  seen  to  what  clerks' 
offices  the  sheriffs  of  the  different  counties  are  required  to  re- 
turn their  writs.^  The  return  must  be  made  in  the  name  of 
the  sheriff,  and  not  by  the  deputy  in  his  own  name.^  If  the  Time  enierg- 
property  of  the  goods  be  disputed,  it  is  usual  for  the  court,  on 
the  suggestion  of  a  reasonable  doubt,  for  the  protection  of  the 
sheriff,  to  enlarge  the  time  for  making  his  return  until  the 
right  be  tried  between  the  contending  parties,  or  one  of  them 
has  given  him  a  sufficient  indemnity.^ 


tiinui% 


The  returns  commonly  made  by  the  sheriff  to  a  fieri  facias,  niibxentie^ 
are,  1.  Fieri  feci,  or  that  he  has  caused  to  be  made  of  the  de- 
fendant's goods  and  chattels,  or  of  his  goods  and  chattels, 
lands  and  tenements,  as  the  case  may  be,  the  whole  or  a  part 
of  the  debt,  Sz;c.,  which  he  has  ready  to  be  paid  to  the  plain- 
tifil'i  2.  That  he  has  taken  goods,  he.  of  the  defendant  to 
a  certain  amount,  which  remain  in  his  hands  unsold  for  want 


*^  Rule  15.  R.  174.   1  Taunt.  Rep.  120.  4  lb. 

**  Ante,  Vol.  1.  p.  206.  686.  7  lb.  294.   2  Chit  Rep.  990. 

"  2  Cain€0'  Rep.  61.  204.  1  Gows.  Rep.  89.  1  Bxod.  & 

"*  8  Mod.  Rep.  315.  1  Bl.  Rep.  Ring.  370.    1  Moore.  Rep.  43.   4 

305, 6.  2  D).  1064. 1181.  3  Camp.  lb.  339. 1  East.  338.  2  Bos.  Sl  Pol. 

Bep.  340.  523.    1  Stark.  Rep.  45.  288. 

I  Chit.  Rep.  294.  577.  643.    9  *"  2  Tidd.  Pract.  1068.  1  John?. 

Price.  Rep.  64.  1  Biogv  71.  7  T.  Rep.  46.  n.  6  Taunt.  676. 
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ttnrHw  or  of  buvcrs  f^    and   althoup^h  the    e^eneral   rule   is.  that  the 

riBRXrACIAl  .  o  o 

sheriff  cannot  contradict  his  own  return,  yet  it  is  doubted 
whether  he  is  concluded  by  his  return  of  the  value  or  amount 
of  the  goods.^  3.  Nulla  bona,  which  is  either  general,  that 
the  defendant  has  no  goods  in  his  bailiwick  whereof  he  can 
cause  to  be  made  the  sum  directed  to  be  levied,  or  any  part 
thereof;  or  special,  in  the  case  of  an  executor  or  administra- 
tor, that  he  has  wasted  the  goods  of  the  testator  or  intestate.^^ 

Sheriff  how  If  fieri  feci  be  returned,  the  plaintiff  may  proceed  against 
py^overmo-  the  sheriff  for  the  money,  by  rule  of  court  and  attachment, 
or  by  action  of  debt,  founded  on  his  return,  or  in  assump- 
sit for  money  had  and  received.  And  the  latter  action  is 
maintainable,  or  an  attachment,  will  be  granted,  without 
making  any  previous  demand  of  payment  :^  or  though  do  re- 
turn be  made,  an  action  of  debt,  account,  or  assumpsit,  will 
still  lie  against  the  sheriff,  or  his  executors,  for  the  money  le- 
vied.^ And  in  such  an  action  the  plaintiff  cannot  plead  the 
statute  of  limitations ;  for  though  till  the  writ  be  returned,  it  is 
not  a  matter  of  record,  yet  it  is  founded  upon  a  record,  and 
has  a  strong  relation  to  it.^ 

If  the  plaintiff,  in  a  case  of  conflicting  executions,  obtain  a 
rule  directing  the  sheriff  to  pay  over  the  money  to  him,  be  is 
not  bound  to  proceed  by  attachment,  but  may  maintain  an  ac- 
tion of  assumpsit  against  the  sheriff;  and  after  such  rule  of  the 
court,  and  demand  made  by  the  plaintiff  to  pay  him  the  money, 
the  sheriff,  being  clearly  in  default,  is  chargeable  with  interest 
from  the  time  of  the  demand.^' 
wiwii      .      If  the  sheriff  retain  more  money  in  his  hands  for  fees,  tie., 

chaneable  /  . 

byh&re.     thg^  lie  is  entitled  to,  an  action  for  money  had  and  received 


w  2  Tidd.  Pract.  1068.  «»  Cro.  Car.  539.  2  Show.  Rep. 

«»  9  Johns.  Rep.  96.  79. 281.    GUb.  Ex.  25.    3  Johns. 

•*  2  Tidd.  Pract.  1058.              *  Rep.  183. 

«  2  Tidd.  Pract.  1058.  3  Johns.  ^  2  Tidd.  1058.   2  Show.  Rcp- 

Rep.  183.    18  lb.  133.    3  Camp.  79. 

347.  «•  13  Johns.  Rep.  255. 
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lies  at  the  suit  of  the  creditor;^  and  if  he  deliver  the  croods  »«Tuiwor 

'  ^  riKRX  FACIAS 

seized  and  sold,  without  receiving  the  price,  he  is  liable  to  an  — 
action  for  the  amount  ;^^  and  his  return,  that  he  has  a  certain 
sum,  made  by  virtue  of  the  execution,  ready  to  deliver  to  the 
party  entitled,  is  sufficient  evidence  of  the  receipt  of  the  money 
to  charge  him  with  the  amount,  though  in  fact  no  money  was 
actually  received  by  him.^  But  the  sheriff^s  return  to  a  writ 
of  fieri  facias,  that  he  has  levied  the  money,  is  not  sufficient 
evidence  to  prove  that  he  has  paid  it  over  to  the  judgment 
creditor,  so  as  to  charge  the  latter  with  the  receipt  of  it  in  an 
action  for  money  had  and  received.^ 

Where  the  sheriff,  by  mistake,  returned  to  a  fieri  facias^ that  ''**•"  °®*' 
he  had  money  in  his  hands,  ready  to  be  paid  over  to  the  plain- 
tiffs, whereas  it  had  been  paid  over,  through  the  misconduct 
of  his  officer,  to  the  solicitor  of  a  commission  of  bankrupt  is- 
sued against  the  defendant,  (the  original  debtor,)  under  which 
commission  one  of  the  plaintiffs  was  appointed  assignee,  who 
knew  of  and  did  not  object  to  such  payment ;  the  court  held, 
that  this  amounted  to  an  assent  on  the  part  of  such  plaintiff,  to 
ratify  the  payment,  and  consequently  that  the  sheriff  was  not 
liable  to  pay  over  to  the  plaintiffs,  the  sum  which  he  stated  in 
his  return  to  have  received  for  them.^ 

So,  where  the  plaintiff  had  appointed  a  special  bailiff  and  ^^jj^l^^ 
agent,  to  manage  the  sale  of  goods  under  a  fieri  facias,  it  was 
holden  that  the  sheriff  was  discharged  ;  although  on  being 
niled  to  return  the  writ,  he  returned  that  he  had  sold,  and  that 
he  had  made  deductions,  which  he  had  no  right  to  make  in  , 

point  of  law/  And,  in  an  action  against  the  sheriff  for  money 
levied  under  a  fieri  facias,  without  any  previous  demand,  the 
court  of  king's  bench  stayed  the  proceedings  upon  pajrmentof 
the  sum  levied,  without  costs.^ 


"^  Staik.  Rep.  345.  «  PalliBter  vs.  Pallister,  H.  66 

'••  9  Johns.  Rep.  96.  Geo.  III.  K.  B.  1  Chit.  Rep.  614, 

"^  8  Johns.  Rep.  20.  in  notis. 

'  1  Made  and  Selw.  5G9.  ^  3  Bam.  &  Aid.  696. 

^  4  Moore,  505.     2  Brod.  & 
Bing.  77.  S.  C. 
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J^;j7;,"^f.  Where  lands  were  sold  under  an  execntion,  and  were  al- 
terwards  sold  under  a  senior  judgment  for  more  than  enough 
to  satisfy  the  latter,  and  the  sheriff,  although  the  purchaser  at 
the  first  sale,  notified  him  of  his  right  to  the  surplus  money, 
and  forbad  him  to  give  a  deed  to  the  second  purchaser  until 
the  whole  of  the  purchase  money  was  paid,  yet  executed  the 
deed  on  receiving  sufficient  to  satisfy  the  judgment,  the  conrt 
held  that  the  first  purchaser  might  have  an  action  on  the  case 
against  the  sheriff.* 

ief7  mo-        When  the  sheriff  seises  sufficient  property  of  the  debtor  on* 
dent,         j^f  311  executiou,  he  cannot  make  a  second  levy ;''  and  the 
debtor  is  discharged  from  the  judgment,  and  the  plaindff  most 
look  to  the  sheriff  for  his  money  f  and  the  debtor  may  plead  the 
discharge  inbar  to  an  action  of  debt,  or  scire  facias  upon  the 
judgment.*    But  wher^  two  persons  are  jointly  and  severally 
bound,  and  execution  is  had  against  one  of  them,  and  his  goods 
are  seised  but  not  sold,  this  cannot  be  pleaded  in  an  action  of 
debt  against  the  other  obligor ;  because  it  is  no  actual  satisiao 
tion.^®    After  the  original  debt  has  been  fully  paid,  a  judgment 
cannot  be  kept  on  foot  to  cover  new  and  distinct  engagements 
betu'een  the  parties." 
ordeiim tiM     If  ^  officer,  on  levying  an  execudon, deliver  the  goods  to  a 
third  peiion,  ^.^  persou,  ou  his  giving  a  receipt  to  return  them,  or  pay  the 
amount  of  the  execution,  he  cannot  afterwards  take  other 
goods  of  the  defendant  in  execution  :  and  in  such  case  it  is 
he^anot    immaterial  whether  the  property  originally  taken  were  sufr 
levy  aiain.  ^.^^^  ^^  satisfy  th^  executiott  or  not ;  or  that  be  had  been  una- 
ble to  recover  any  thing  on  the  receipt.^^ 

aobnqaeBt      If  part  of  the  money  only  be  levied,  die  plaintiff  may  have 
J^pvt   a  fieri  facias,  or  capias  ad  satisfaciendum  for  the  residue  :^  or, 


'  19  Johns.  Rep.  296.  ^*  Ld.  Raym.  1072.    2  8h<nr. 

^  12  Johns.  Rep.  207.  394. 

•  Troup  vs.  Wood,  4  Johns.  Ch.  "  4  Johns.  Ch.  Rep.  247. 
Rep.  228.  "12  Johns.  Rep.  207. 

*  Ld.  Raym.  1072.  8.  C.  Salk.  »  2  Tldd.  Pmet  1069.  4  Jobiu 
?^i^  pM''.  Rep.  407. 
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he  may  brinir  an  action  on  the  iadirnient  for  the  residue,  in  ^ktitrk  or 
which  the  defendant  may  be  arrested,  if  he  was  not  arrested  in  — 
the  original  action.^^  But  the  first  writ  must  be  returned  be* 
foie  a  second  can  be  taken  out  ;^  for  the  latter  must  be 
grounded  on  the  former,  and  recite  that  all  the  money  was  not 
levied  thereon  ;^*  though,  if  upon  the  first,  all  the  money  had 
been  levied,  the  writ  need  not  have  been  returned,  for  no  fur- 
ther process  was  necessary  ;^^  and  if  nothing  be  levied  on  the 
first  writ,  it  need  not  be  recited  in  the  second.^" 

If  the  sheriff  return  that  he  has  taken  croods  which  remain  vendiuoni 

^  eiponu  oa 

in  his  hands  unsold  for  want  of  buyers,  the  plaintiff  may  9ue|[^^^^f 
oat  a  writ  of  venditioni  exponas,  reciting  the  former  writ  and  ^^y*^^ 
retnro,  and  commanding  the  sheriff  to  expose  the  goods  to  sale, 
and  have  the  monies  arising  therefrom  in  court,  at  the  re- 
turn of  it ;"  or,  if  goods  are  not  taken  to  the  value  of  the 
whole,  the  plaintiff  may  have  a  venditioni  exponas  for  part,  and 
a  fieri  facias  for  the  residue  in  the  same  writ.'®  And  it  is  said, 
that  if  a  sheriff  seize  goods  to  the  value,  and  return  it,  he  is 
bound  to  find  buyers.'^ 

The  court  refused  to  grant  an  attachment  against  the  sherifi*, 
becaase  he  had  returned  to  a  writ  of  venditioni  exponas,  that 
part  of  the  goods  levied  remained  iq  his  hands,  for  want  of  pur- 
chasers.^ A  sheriff,  having  returned  a  levy  under  a  writ  of 
fieri  facias,  cannot  return  to  a  venditioni  exponas,  that  he  has 
sold  the  goods,  but  detains  the  money  for  another  plaintiff, 
imder  a  prior  writ  of  execution ;  and  the  court  quashed  such 


"  1  Bos.  &  Pol.  133.  2  Smith's  "  Tidd.  Pract.  1060.  Cowp.  406. 

Rep.  30.  S.  C.  *  Thes.  Brev.  805.  Tidd.  Pract. 

^  Barnes,  231.    2  Chit.  Rep.  1060.  and  see  foither  as  to  the 

^.  Tidd.  1033. 1009.  writ   of  venditiooi    exponas,    2 

^  lb.  6  Taunt.  370.  Saund.  47.  L.  (2.) 

"  1  Salk.  Rep.  818.  Glib.  Ex.  "  Per  Holt,  Ch.  J.  6  Mod.  293. 

25.  2  Ld.  Raym.  1076.  S.  C. 

"  1  Kenyon.  Rep.  120.  9  Price.  »  1  Bos.  &.  Pul.  359.  and  see 

Rep.  6.  4  Moore,  339. 

Vol.  IL  48 
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rm^Aula  '*^'"'''  ^^  motion,  and  would  not  give  the  sheriff  leave  to  amend 
"^      it.^    But  where,  on  a  writ  of  venditioni  exponas  for  goods 
already  taken  in  execution,  with  a  clause  of  fieri  facias  for  the 
residue,  the  sheriff  returned  that  he  had  made  a  certain  sum  of 
the  said  goods,  but  omitted  by  mistake  to  return  nulla  bona  to 
the  fieri  facias,  the  court  allowed  the  sheriff  to  amend  the 
return,  and  set  aside  an  attachment  issued  against  him  for  not 
making  it.'^ 
or  diKiingu      Where  the  old  sheriff  returns  that  he  has  taken  iroods,  which 
'^  remain  in  his  hands  for  want  of  buyers,  the  usual  way  of  pro* 

ceeding  in  the  king's  bench,  is  by  writ  of  distringas  to  the  new 
sheriff,  commanding  him  to  distrain  the  old  one  till  he  sell  the 
goods,  bc.^  Of  this  writ  there  are  two  sorts ;  die  first,  which 
is  the  more  ancient,  commands  the  sheriff  to  whom  it  is  direct- 
ed, to  distrain  the  late  sheriff,  so  that  he  expose  the  goods  to 
sale,^  and  cause  the  monies  arising  therefrom  to  be  delivered 
to  the  present  sheriff,  in  order  that  such  sheriff  may  have 
those  monies  in  court,  at  the  return.^  The  other  writ,  which 
is  the  most  usual,^®^  is  to  distrain  the  late  sheriff,  to  sell  the 
goods,  and  have  the  money  in  court  himself.*  And  where 
there  has  been  collusion  between  the  defendant  and  the  sheriff, 
the  court  will  not  prevent  the  plaintiff  firom  proceeding  at  the 
same  time  by  action  for  a  false  return,  and  by  distringas  against 
the  late  sheriff  to  make  a  return  to  a  venditioni  exponas.*  Bat 
the  court  have  set  aside  or  quashed  the  distringas,  where  an  im- 
proper delay  has  taken  place.*  On  an  alias  distringas  against 
the  late  sheriff  for  not  selling  goods  on  a  venditioni  exponas, 
the  court  ordered  the  issues  to  be  increased  to  the  amount  of 
the  debt,  and  costs  subsequently  incurred.^^ 


»  9  Price,  317.  Off.  Brev.  45.  Tidd.  Append,  chap. 

<«  1  Marsh.  344.    Tidd's  Pract.  xli.  a.  56, 0.  2  Ld.  Raym.  1074, 5. 1 

1037,  8. 1060.  Salk.  92S.  S.  C.  2  Samid  47.  L(2.) 

»  Tidd.  Pract.  1000.  »  2  Chitty,  Rep.  892. 

*  GUb.  Exec.  21.  »  15  East  Rep.  78.  8  Bun.  & 

^  84  Hen.  VI.  36.  Aid.  204.    I  Chit.  Rep.  613.  S.  C 

"*  6  Mod.  299.  »»  4  Bam.  &  Aid.  662. 
^  Rust.  164.    Thes.  Biev.  90. 
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The  return  of  nulla  bona  is  proper*  when  the  defendant  has  mturn  op 

•^        «^  PIBEI  PACIA8 

no  goods  or  chattels  in  the  bailiwick  of  the  sheriff,  whereof  he  ^etJ^of 
can  cause  to  be  made  the  debt  and  costs,  or  damages  recovered ;  ^ben^* 
bot  irhen  the  defendant  has  goods,  though  the  sheriff  is  pre-  ^^' 
vented  from  taking  them  by  the  allowance  of  a  writ  of  error, 
he  should  not  return  nulla  bona,  but  the  fsici  of  a  writ  of  error 
having  been  sued  out  and  allowed,  as  an  excuse  for  not  taking 
thcm.'^ 

if  a  sheriff  return  on  a  fieri  facias  that  the  defendant  has  no  ud  sabM- 
goods  m  his  bailiwick,  the  plaintiff,  if  it  be  true,  may  have  an-  thereupon; 
other  writ  of  fieri  facias  into  the  same  county,  or  a  testatum 
fieri  facias  into  a  different  county,  suggesting  that  the  defend- 
ant has  goods  there  :^  or  the  plaintiff  may  sue  out  a  capias  ad 
satisfaciendum :  and  a  testatum  fieri  facias  may  be  either  for 
the  whole,  or,  on  the  return  of  a  partial  levy,  for  the  residue*^ 

If  the  return  be  not  true,  the  plaintiff  may  maintain  an  ac- or  if  there- 
lion  against  the  sheriff,  for  a  false  return ;  in  which  action  the  tnie,  action 
sheriff  cannot  go  into  circumstantial  evidence  to  impeach  theiic 
jidgment,  on  the  ground  of  a  collateral  fraud.^    And  when 
the  sheriff  returns  nulla  bona,  and  there  is  a  recovery  agcdnst 
htm  for  his  false  return,  that  vests  no  property  of  the  goods  in 
him  or  the  plaintiff,  but  they  remain  in  the  defendant,  and  are 
liable  to  a  subsequent  execution  for  his  debt«^    But  an  action 
on  the  C9se  does  not  lie  against  the  sheriff,  who  has  not  been 
niled  to  return  the  writ,  for  neglecting  to  have  the  money  in 
court,  according  to  the  exigency  of  a  fieri  facias.^^ 

The  plaintiff  cannot  regularly  sue  out  fieri  facias  into  a  dif-  gaeeeiBive 
ferent  coun^  firom  that  where  the  action  is  laid,  without  a  tes-  ^iJ^l^^ 
tatnm;'*  nor  a  testatum,  without  a  previous  fieri  facias.^  But 
the  award  of  a  testatum  on  the  roll  is  sufficient  to  warrant  a 


»  3Mooro, 83. 1  Gow.  66.  S.p.  "  1  Stark.  Ni.  Pii.  388. 

^  2  Tidd.  Pract.  1062.  »  2  Ulac.  Rep.  694.    Palter  & 

^  lb.  Elison,  H.  25  Geo.  ni.  K.  B.  3. 

"^  2  Stark.  Ni.  Pri.  218.  Dumf.  &  East.  657. 

*  2  Vera.  289.  ^3  Dumf.  &  East.  388. 
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RKTVRM  or  fieri  facias  into  a  difierent  coun^.^^^    It  is  not  sufficient,  haw« 
—      ever,  to  verify  the  fact  of  an  original  fieri  facias  having  been 
awarded,  by  affidavit ;  but  the  plaintiff  ought  to  have  the  roU 
in  court.*® 

If  a  fieri  facias  be  sued  out  into  one  county,  when  it  should 
have  been  a  testatum,  without  any  original  fieri  facias,  and  the 
plaintiff  afterwards  sue  out  an  original  fieri  facias,  the  court 
will  permit  the  party  to  amend  the  former  writ,  by  making  its 
testatum,  on  payment  of  costs  ;^  and  they  will  not  set  aside 
a  testatum  sued  out  without  an  original  fieri  facias  to  warrant 
it,  if  the  plaintiff  afterwards  sue  out  such  original  fieri  iadas, 
and  get  it  returned  and  filed,  so  as  to  be  able  to  produce  it  on 
showing  cause,^  though  a  writ  c^  error  has  been  previously 
Iwought.** 

So,  where  the  record  was  produced  in  court,  on  which  so 
original  capias  ad  satisfaciendum  was  entered,  with  the  she- 
rifles  return  thereto,  the  court  of  king's  bench  permitted  the 
plaintiff  to  sue  out  and  seal  an  original  capias  ad  satisfacien- 
dum, to  warrant  a  testatum  into  a  dtflerent  county.**  And  id 
that  court,  it  is  said  that  the  fieri  facias,  on  which  the  testatmn 
is  founded,  is  returned  tsi  course  by  the  attomies  themselves, 
as  originals  are.*^  In  all  continued  writs,  the  alias  or  testatmn 
must  be  tested  the  day  the  former  was  returnable*** 

Returns  in  Before  the  revision,  the  law  was,  that  if  in  an  action  against 
cnton,  ice.  an  cxecutor  or  administrator,  the  sheriff  returned  nulla  bona 
to  a  fieri  facias,  the  plaintiff  proceeded  either  by  scire  fieri  in- 
quiry, or  action  of  debt  on  the  judgment,  suggesting  a  devas- 
tavit :  but  if  a  devastavit  was  returned  by  the  sheri^  the  plain- 
tiff might  have  execution  immediately  against  the  defendant, 


^"^  Barnes,  196,  7.  Tidd.  Pract.  201.  206,  9. 211.  3  Domf.  &Stft 

1062.  368.  657.  but  see  7  East.  396. 

"^  Per  Cur.  M.   42  Geo.  III.  Ti^d.  Pnict.  1094. 

K.  B.  «3  5  Dumf.  &  East.  272. 

«^  3  Dumf.  k.  East.  657.    1  H.  ««  6  Domf.  dt  East.  460. 

BL  541.  Tidd.  Pract.  1037.  «>  2  Salk.  600. 

'>  2  Salk.  569,  90.  Barnes,  200,  ^  lb.  699.  Tidd.  Pract.  173* 
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by  fieri  ftcias  de  bonis  propriis,  or  capias  ad  satisfaciendum  i^'' 
bat,  as  ire  have  already  remarked,  the  modes  of  proceeding  in 
these  cases  may  be  materially  affected,  and  possibly  be  conn-* 
dered  as  superseded  by  the  provisions  of  the  revised  statutes.^ 


nsu  WACUM 


SECTION  V. 


OF  THB  CAPIAS  AD  8A'nSFACIKin>VSI. 


We  have  seen  that  a  capias  ad  satisfaciendnm,  against  theca.n.by 
person  of  the  defendant,  is  a  species  of  execndon  expressly  al-  ^  ^^L^ 
lowed  by  statute.^     Bat  before  it  was  given  by  the  express '*^'' 
words  of  any  statute,  it  lay,  by  consequence  of  law,  after  jndg^ 
ment,  in  every  instance  where  the  defendant  was  subject  to  a 
capias  before,^  it  having  been  a  rule,  that  whenever  a  capias 
was  allowed  on  mesne  process  before  judgment,  it  might  be 
bad  on  the  judgment  itself.     It  may  be  taken  out  against  a 
defendant  sued  by  a  wrong  name,  if  he  has  omitted  to  take 
advantage  of  the  misnomer.^^ 

The  capias  ad  satisfaciendum  does  not  lie  against  ambassa-  Aniut 
uors  and  other  public  ministers,  or  their  domestic  servants," 
nor  against  members  of  corporations  aggregate,  for  any  thing 
done  in  their  corporate  capacity;^  nor  against  executors  or.,^^,^ 
administrators,  unless  a  devastavit  be  returned.^     An  infant  t^ 
seems  to  be  liable  to  this  process.^*' 


"  Aate,  Vol.  1.  p.  5B.  "  Tidd.  Pnct.  1086.  216.  see 

**  lb.   2  R.  St.  116.  8.  19-22.  ante,  Vol.  1.  p.  819.  Vol.  2.  p.  1. 

lb.  86.  B  92.  ^  Tidd.  Pract.  1066.  218. 

*  Ante,  Vol.  2.  p.  264.  2R.St.  **  3  Bl.  Com.  414.   see  ante, 
362. 8. 2.  Vol.  1.  p.  56,  59. 

"*  aStlk.  Rep.  266.    8  Co.  12.  '"  Tidd.  Prect.  1066.    2  Str. 

I^dd.  Pnct.  1066.  Rep.  1217.  706.    1  Boe.  &  PdO. 

*  2  Str.  1218.    Tidd.   Pract.  480, 
1085.456. 
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cimi  AD  The  revised  statutes  provide,  that  ^<  no  female  shall  be  im- 
"^'"''  prisoned  on  any  process  in  any  civil  action,  foanded  upon  con- 
tract."^^  In  other  actions,  against  husband  and  wife, 
they  may  both  be  taken  in  execution ;  and  when  the  wife 
is  taken  in  executipn,  she  shall  not  be  discharged,  unless  it 
appear  that  she  has  no  separate  property,  out  of  which  the  de- 
mand can  be  satisfied,"  or  that  there  is  fraud  and  collusion  be- 
tween the  plaintifi*  and  her  husband,  to  keep  her  in  prison.^ 

When  a  capias  ad  satifaciendum  lies,  it  cannot  be  executed 
upon  parties  coming  to,  attending  upon,  or  returning  from, 
courts  of  justice ;  nor  at  the  time  or  place  when  and  where 
they  are  privileged  from  arrest.'^  The  statutory  *  provisions 
respecting  the  exemption  of  attomies,  counsellors,  and  officers 
of  court,  from  arrest,  have  already  been  considered,  and  also 
the  mode  in  which  they  are  entitled  to  obtain  their  dischai^ 
when  exempt.^  Members  of  congress,^  or  of  the  legislature 
of  this  state,^  while  attending,  or  while  going  to  or  returning 
from  a  session  of  the  body  of  which  they  are  members,  are  not 
subject  to  arrest,  as  we  have  already  seen,^^  and  a  capias  ad 
satisfaciendum  does  not  therefore  lie  against  them. 

0g^f^        We  have  already  noticed  the  order  and  succession  of  exe- 
^^SpSSSmh^ cutions,  and  have  seen  where  a  capias  ad  satisfaciendum  may 
be  issued  in  the  first  instance,  and  where  a  fieri  facias  is  re- 
quired to  be  previously  issued  to  the  sherifi*  of  the  county  in 
which  the  defendant  was  arrested,  and  returned  unsatisfied,  in 
aadnvii-    whole  or  in  part.®    In  order  to  entitle  a  party  to  proceed 
ofMi.^'"  against  the  bail,  it  is  required  by  statute,  not  only  that  a  fieri 
facias  should  have  been  first  issued,  in  sufficient  time  to  enable 
the  sheriff  to  execute  it,  but  that  there  should  be  at  least  fifteen 


i"*  2  R.  St.  428.  s.  9.  *^  Tidd.  Pract.  1066. 221. 289, 

^  6  Moore.  Rep.  128.  5  Barn.  240.    Ante,  Vol  2.  p.  6. 

&  Aid.  780.  Tidd.  Pract.  219,  20.  **  Ante,  Vol.  1.  p.  185. 

1066.    4  East.  Rep.  Ii81.   Ante,  **  Const,  of  U.  S.  A.  1.  s.  6. 

Vol.  i.  p.  4.  ••I  R.  St.  164. 

^  2  Str.  Rep.  1167.  1237.    1  "^  Ante,  Vol.  2.  p.  8, 4. 

Wils;  Rep.  149.  Barnes,  203.   3  »  Ante,  Vol.  2.  p.  288. 

Wila.  Rep.  124.    2  Bl.  Rep.  720. 

Tidd.  Pract.  1066, 7.  219,  20. 
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days  between  the  teste  and  return  days  of  the  capias  ad  satisfa*  ^^^n^"  ^ 
cieaduiD.    The  provisions  of  the  statutes  on  this  subject  are    »*°'^' 
as  follows : 

"  The  plaintiff  in  the  action  shall  not  be  entitled  to  bring 
any  suit  on  the  rec(^nizance  of  bail,  until,  1.  An  execution 
against  the  property  of  the  defendant  shall  have  been  issued 
to  the  sheriff  of  the  county  in  which  such  defendant  was  ori- 
ginally arrested,  and  the  same  shall  have  been  returned  by 
such  sheriff  unsatisfied,  in  whole  or  in  part :  and,  2.  An  exe- 
cation  against  the  body  of  the  defendant,  having  at  least  fifteen 
days  between  the  teste  and  return  day  thereof,  shall  have  been 
issued  to  the  same  sheriff,  and  by  him  returned,  that  the  de- 
fendant could  not  be  found  within  his  county.^ 

"  Upon  any  such  execution  being  issued,  and  delivered  to 
the  sheriff,  it  shaU  be  his  duty  to  use  all  reasonable  endeavours 
to  execute  the  same,  notwithstanding  any  directions  he  may 
nceive  from  the  plaintiff  or  his  attomey.^®^  In  such  action 
against  bail,  they  may  plead,  that  executions  against  the  pro- 
perty,  and  against  the  body  of  the  defendant,  in  the  original 
snit,  were  not  issued  as  herein  directed ;  or  that  they  were  not 
issued  in  sufficient  time  to  enable  the  sheriff  to  execute  the 
same ;  or  that  directions  were  given  by  the  plaintiff,  or  his  at- 
torney, to  prevent  the  service  of  the  said  writs,  or  either  of 
them ;  or  that  any  otiier  fraudulent  or  collusive  means  were 
Qsed  to  prevent  such  service ;  and  if  any  such  defence  be  esta- 
blished, it  shall  entitie  the  bail  to  a  verdict."^ 

The  capias  ad  satisfaciendum  commands  die  sheriff  that  he  Form  of  the 
take  the  defendant,  if  he  shall  be  found  in  his  bsuliwick,  and  ^  '^ 
him  safely  keep,  so  that  he  may  have  his  body  before  the  jus- 
tices of  the  court  at  the  return  day,  to  satisfy  the  plaintiff  of 
the  amount  of  the  judgment.  In  point  of  form,  it  must  pursue 
^  judgment.^  Therefore,  on  a  judgment  against  several 
defendants,  it  must  include  them  all.^    If  part  of  the  demand 

"  2  R.  St.  882. 8. 81.  •*  Tidd.  Pract.  1067. 

'•*  lb.  8. 82.  ••6  T.  B.  626, 7. 

"  lb.  8. 33. 
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euua  AH   has  been  already  levied  under  a  fieri  facias,  the  capias  ad  latis- 
— ""^    faciendum  is  only  for  the  residue.^     Aiud  it  may  be  sued  out 
against  executors  and  administrators  after  a  devastavit  re* 
turned." 

A  capias  ad  satis&ciendum  returnable  out  of  term  is  not 
void  as  against  the  bail,  though  it  may  be  set  aside  by  the 
principal,  on  motion,  for  irregularity.®  The  capias  ad  satur 
faciendum  may  be  amended  by  the  judgment,  in  the  names  of 
the  parties,  if  mistaken  f^  or  in  the  amount  of  the  sum  reco- 
vered.^®^ But  the  form  and  requisites  of  this  writ,  as  well  as 
the  practice  as  to  amending  it,  will  be  found  more  particu- 
larly treated  of  under  the  head  of  execution  generally.'^ 

forMt£!!?  If  the  plaintiff  neglects  to  charge  the  defendant  in  execu- 
^<m!^^  tion  according  to  law,  the  latter  becomes  entitled  to  be  dis- 
charged out  of  custody,  and  for  that  purpose  may  obtain  a 
supersedeas.  The  rights  of  the  defendant  in  this  respect  are 
determined  by  the  following  provisions  of  the  revised  statutes: 
"  When  any  defendant,  at  the  time  judgment  shall  be  ren- 
dered against  him,  in  any  court  of  record,  shaD  be  in  the  cus- 
tody of  a  sheriff  or  other  officer,  either  upon  process  in  Ae 
suit  in  which  such  judgment  shall  have  been  rendered,  or  upon 
being  surrendered  \n  discharge  of  his  bail  in  such  suit,  the 
pluntiff  in  such  judgment  shall  charge  such  defendant  b  exe- 
cution thereon,  within  three  months  after  the  last  day  of  the 
term  next  following  that,  at  which  such  judgment  shall  have  been 
obtained.  And  where  any  defendant  shall  be  in  custody  upon 
a  surrender  in  discharge  of  his  bail,  made  after  a  j adgment 
obtained  against  him,  and  such  bail  shaD  be  thereupon  exo- 
nerated, the  plaintiff  in  such  judgment  shall  charge  such  defend- 
ant in  execution  thereon  within  three  months  after  such  sarrender, 

or  if  an  execution  against  the  property  of  such  defendant  shall 


^  Tidd.  Pract.  1067.  "»  2  T.  R.  737.  5  lb.  577.  6  ft. 

«*  lb.  but  see  ante,  Vol.  1.  p.  56.  450.  8  lb.  416.  a.  1  Chit.  Rep.  31^ 

••  2  Burr.  Bep.  1188.  Tidd.  Pract.  1068. 770. 
•^^  Barnes,  10, 11.  4  Taimt.  822.       »"  Ante,  Vol.  2.  p.  284. 297. 
Tidd.  Pmct.  1068. 
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Jiave  been  issued,  within  tliree  months  after  the  return  day  of  ^^n^«  ''*' 
sach  cxecntion.'"*  """*• 

*'If  any  plaintiff  shall  neglect  so  to  charge  any  defendant 
ID  execution,  as  required  in  the  last  section,  such  defendant 
may  be  discharged  from  custody  by  a  supersedeas,  to  be  al- 
lowed by  any  judge  of  the  court  in  which  such  judgment  shall 
have  been  obtained,  unless  good  cause  to  the  contrary  be 
shown ;  and  after  being  so  discharged,  such  defendant  shall 
not  lie  liable  to  be  arrested  upon  any  execution  which  shall  be 
issued  upon  snch  judgment"^ 

After  trials  or  final  judgment,  a  writ  of  error,  or  injunction, 
are,  whilst  they  continue  in  force,  good  causes  for  not  charge 
ing  the  defendant  in  execution*^  And  where  the  plaintiffl, 
being  assignees  of  a  bankrupt,  were  prevented  from  charging 
the  defendant  in  execution,  by  his  pleading  a  bad  plea  to  a 
scire  facias,  the  court  would  not  grant  a  supersedeas*'^^  A 
regalar  treaty  of  accommodation,  (mt  agreement,  for  a  com- 
promise,  \%  said  to  he  a  good  cause  for  not  charging  in  exe- 
cation.^^  But  no  treaty,  or  agreement,  is  sufficient  to  prevent 
a  supersedeas,  unless  it  be  in  writing,  signed  by  the  defendant, 
or  his  attorney,  or  some  person  duly  authorised  by  the  defend- 
ant; and  it  be  expressed  therein,  that  proceedings  are  stayed 
at  the  defendant's  request.^* 

It  is  declared  by  the  above  statutory  provisions,  that  after 
the  defendant  has  been  discharged,  he  shall  not  be  liable  to  be 
anested  upon  any  execution  issued  upon  the  judgment.  This 
was  not  expressed  in  the  former  statute,  but  the  law  was  the 
same.'"  It  was  held,  however,  that  a  subsequent  capias  ad 
satisfaciendum  was  only  voidable,  and  that  the  defendant,  having 
been  arrested  thereon,  could  not  maintain  an  action  of  tres- 


^  2  R.  St.  666.  B.  96.  East.  Rep.  78.  n.    Tidd.  Pract. 

'  lb.  8. 37.  377. 

^  Tidd.  Pract.  377.  *"  Roles  of  king's  bench   and 

'*  lb.  2  Wils.  Rep.  378.  com.  pleas.  Tidd.  Pract.  376. 
^'  4  Burr.  Rep.  2063.    2  Bl.       ^  Barnes,  377.  1  Caines'  Rep. 
Hep.  918.    3  Wils.  R^  455.    1    516.  7  East.  Rep«  338. 

Vol.  II.  49 


386  PRACTICE  IN  PERGONAL  ACTIONS. 


CAPIAt  AD 
8ATI1PAC1- 


pass  and  false  imprisonnient  against  the  plaintiff,  or  his  attor* 


If  the  plaintiff,  after  the  defendant  has  been  superseded, 
commence  a  new  action  on  the  judgment,  the  defendant  caih 
not  be  held  to  special  bail ;'''  but  the  supersedeas  in  the  first 
action  cannot  be  pleaded  in  bar  of  the  second  f^  and  after  judg- 
ment obtained  in  the  second  action,  the  defendant  is  again  lia- 
ble to  be  taken  in  execution.'* 

We  have  seen  that  no  judgment  is  to  be  deemed  valid,  so 
as  to  authorise  any  proceedings  thereon  until  the  record  has 
been  signed  and  filed  f^  and  it  is  said,  that,  in  order  to  charge 
a  prisoner  in  execiuion,  the  judgment  must  be  docketed." 
ctavgi^in  '^^^  mode  of  charging  a  prisoner  in  custody,  is  to  sue  out  a 
execution.    ^^^  ^f  capias  ad  satisfaciendum,  directed  to  the  sheriff  of  the 
county  in  whose  custody  be  is,  •  if  the  venue  be  laid  in  that 
county;  or  if  not,  it  must  be  sued  out  into  the  county  where 
the  venue  is  laid,  and  a  testatum  capias  ad  satisfaciendum  be 
directed  to  the  sheriff  of  the  county  where  he  is  a  prisoner  f 
and  sent,  with  directions  to  charge  him  in  custody.^    In  an 
action  for  an  escape,  against  the  sheriff,  it  has  been  held,  bow- 
ever,  that  if  the  prisoner  be  on  the  limits,  the  mere  deliveiy  of 
the  capias  ad  satisfaciendum  to  the  sheriff,  is  not  of  itself  an 
arrest,  so  as  to  place  the  defendant  in  custody  on  the  execu- 
tion-*» 
superwdetfl      The  Statute  points  out  the  mode  of  obtaining  the  defend- 
^'  ant's  discharge,  by  supersedeas.     The  application  for  it  is 

made  to  a  judge  at  chambers,  founded  on  an  affidavit  of  the 
defendant's  being  in  custody,  and  of  the  manner  in  which 
he  is  in  custody,  so  as  to  show  that  he  should,  accord- 
ing to  the  provisions  of  the  statute,  have  been  before 
that  time  charged  in  execution,  and  stating  all  the  matters 


*«  3  Cainea'  Rep.  267.  274.  ••  Ante,  Vol.  2.  p.  258.   2  R 

'»  Cowp.  Rep.  72.  St.  360.  a.  II. 

••  1  T.  R.  273.  ^  Tidd.  Piact.  870. 

•»  Cowp.  Rep.  72.    2  BI.  Rep.       •*  1  Str.  Rep.  248.  Tidd-Pnct. 
982.  '  370. 

"  8  Joboa.  Rep.  879. 
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which  entitle  biro  to  a  discharge:  A  certificate  of  the  sheriff  capias  ao 
must  also  be  produced,  showing  that  the  defendant  is  so  in  his    *'!^- 
custody,^  and  the  sheriff's  signature  must  be  verified  by  the 
affidavit  of  one  who  saw  him  subscribe  it."     And  if  the  su- 
persedeas be  applied'  for  after  judgment^  a  certified  copy  of 
the  docket  of  the  judgment  should  also  be  produced. 

On  these  papers  the  Judge  grants  an  order  to  show  cause, 
in  not  less  than  four  days,  why  a  writ  of  supersedeas  should 
not  issue  to  discharge*  the  defendant.  The  order  must  be 
served  on  the  plaintiff  in  the  usual  manner,  together  with  copies 
of  the  papers  on  which  it  was  granted ;  and  on  the  day  ap- 
pointed, if  the  plaintiff  appears,  and  does  not  show  good 
cause  to  the  contrary;  or  if,  in  the  case  of  his  not  appearing, 
doe  service  of  the  order,  and  of  copies  of  the  papers,  is  shown 
by  affidavit,  the  judge  allows  the  writ  of  supersedeas. 

This  writ  is  served  on  the  sheriff,  and  thereupon  thfe  de* 
ieodant  is  forthwith  entitled  to  his  discharge,  and  may  depart 
out  of  custody,  without  a  formal  discharge  from  the  sheriff, 
who  cannot  lawfully  detain  him.^'  If  the  plaintiff,  being  enti- 
tled to  judgment,  should  neglect  or  refuse  to  perfect  it,  the 
defendant  must  take  measures  to  have  judgment  entered 
against  himself;"^  and  in  such  case,  if  not  charged  in  execu- 
tion within  three  months  from  the  time  of  entering  the  judg- 
ment, he  becomes  supersedable. 

If,  after  service  of  the  Judge's  order,  to  show  cause  why  the  "^j^^^  i«uiiig 

'  .*       o  »  -^  or  a  can. 

defendant  should  not  be  superseded,  for  not  being  charged  in  J^^^j^P^J^j^^ 
eiecntioD,  the  plaintiff  issues  a  capias  ad  satisfaciendum,  and  ^ 
delivers  it  to  the  sheriff,  thatis  good  cause  for  not  allowing  a 
supersedeas.  The  intent  of  the  statute  was,  to  enable  the  de- 
fendant to  put  the  plaintiff  to  his  election,  either  to  charge  the 
defendant's  body  in  execution,  or  to  resort  to  his  estate  ;  and 
the  plaintiff  having  made  his  election,  before  the  supersedeas 
is  allowed,  the  defendant  is  not  entitled  to  his  discharge.^^ 


*  Tidd.  Pract.  374.  *  Ante,  Vol.  2.  p.  267. 

*^  Tidd.  Pract.  S74.  ^  Coleman,  48.  42.    1  Caines* 

"  4  Johns.  Rep.  32.  Rep.  67.  8  Johiu.  Rep.  446. 
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CAPIAS  Ao       The  defendant  beinc^  taken  upon  a  capias  ad  satisfacien* 
BHovx.    iufny  the  sheriff  is  bound  to  take  him  to  jail,  with  all  reasooa- 
dttty  te^tako  ^'®  ^^^  Convenient  diligence ;  but  where  a  sheriff,  after  he  had 
^gooetto    3ff^(gj  ^  defendant  on  execution,  went  with  him  two  or  three 
miles  out  of  the  direct  road  to  jail,  in  order  that  the  prisoner 
might  obtain  the  means  of  settling  the  execution ;  and  also 
went  with  him  that  distance,  to  the  prisoner's  house,  in  order 
that  he  might  get  his  necessary  apparel,  and  to  see  his  wife, 
before  he  went  to  jail,  it  was  held  not  to  be  an  escape,  it  being 
no  more  than  a  reasonable  indulgence,  from  laudable  and  com- 
passionate motives.'^ 

And  if  the  indulgence  «hown  by  the  sheriff  to  the  defend- 
ant, is  by  the  directions  of  the  plaintiff,  it  is  not  an  escape.^ 
TreiuiiMnt  The  statutes  contain  very  particular  regulations,  as  to  the 
In  fail.  conduct  of  the  officer,  after  a  defendant  has  been  arrested,  and 
before  he  is  conveyed  to  jail,  and  also  as  to  the  treatment  of 
prisoners,  while  in  confinement*^  These  provisions  are  de- 
signed to  secure  the  comfort,  health,  safety,  and  morals  of 
prisoners,  and  to  protect  them  against  extortion  or  eppres* 
sion,  and  are,  therefore,  of  the  highesi  importance,  but  do  not 
require  a  more  particular  notice  in  this  place. 

Whether         When  taken,  the  defendant  either  satisfies  the  plmntiff'sde- 

theeberiff  "^ 

iiuDowi^toinand,  or  remains  in  close  custody,  or  finds  security  for  tbe 
^Mf^th?*^ J**'  Ijfflits.  In  England,  it  seems,  however,  that  the  sheriff 
prisoner,  jjg^g  ^^  power  to  receive  money  of  the  defendant,  upon  a  ca- 
pias ad  satisfaciendum ;  for  his  business  is  only  to  execute  tbe 
writ:  and  if,  in  such  case,  the  defendant  pay  the  sheriff,  and 
he  afterwards  become  insolvent,  and  do  not  pay  the  plaintiff^ 
such  payment  shall  not  excuse  the  defendant**^  And  accord- 
ingly, upon  the  execution  of  a  writ  of  capias  ad  satisfacieo- 
dum,  if  the  sheriff,  before  the  return  day,  receive  the  money 


"  10  Johns.  Rep.  420.  and  see  1  Lutw.  567.    12  Mod* 

»  19Joh]iB.Itep.dl3.  885.    Fieem.  482.    Barnes,  214. 

^  2  R.  St.  426, 7,  8, 9, 30, 1.  Bac.  Abr.  Tit.  Execution,  P. 
^*  12  Mod.  280.  per  Holt,  Ch.  J. 
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dae  from  the  prisoner,  and  tberenpon  liberate  him,  before  he  €▲«▲«  av 
has  padd  it  over,  in  satisfaction  to  the  party  entitled  to  it,  he  is  »""«' 
answerable,  as  for  an  escape;^  and  his  return,  under  the  com- 
mon mle  of  cepi  corpus,  and  that  he  detained  the  prisoner 
ODtil  he  satisfied  him  the  sherifi*,  the  levy  money  endorsed  on 
the  writ,  which  he  had  ready  as  commanded,  be,  is  of  no 
avail.* 

X)ur  own  court,  however,  have  intimated  an  opinion  that 
the  sheriff  Was  authorised  to  receive  the  debt.^  But  where  a 
capias  ad  satisfaciendum  against  a  sheriff,  was  delivered  to  a 
coroner,  who,  being  indebted  to  the  sheriff,  gave  him  a  re- 
ceipt in  full  for  the  debt  and  costs,  on  the  capias  ad  satisfa- 
ciendum, and  engaged  to  settle  the  amount  with  the  plaintiff, 
but  failed  to  do  so,  it  was  held  that,  admitting  that  the  coroner 
was  authorised  to  receive  the  debt  in  money,  on  the  capias  ad 
satisfaciendum,  yet  it  must  be  an  actual  and  absolute  payment 
of  so  much  cash  to  him,  for  the  plaintiff;  and  that  the  agree- 
nem  between  the  sheriff  and  coroner,  was  no  payment,  or  sa- 
tisfaction of  the  debt,^^  but  that  the  sheriff  might  be  taken  on 
another  capias  ad  satisfaciendum. 

If  the  plaintiff  appoint  a  special  bailiff,  or  give  particular 
directions  to  the  officer  with  regard  to  the  receipt  of  money  on 
an  execution,  he  thereby  discharges  the  sheriff;  and  if  the 
sheriff  afferwardft  rettim  that  he  has  paid  over  the  money  to 
the  plaintiff,  he  is  not  liable  to  an  action  for  a  false  return.^ 


ea^n. 


The  common  returns  to  a  writ  of  capias  ad  satisfaciendum  iietarii8!» 
arei  that  the  sheriff  has  taken  the  defendant,  whose  body  he 
has  ready,  or  that  the  defendant  is  not  found  in  his  bailiwick.^^ 
In  England,  the  sheriff  may  return  that  the  defendant  has  be- 
<^me  bankrupt,  and  obtained  his  certificate,  wherefore  he  for- 
bore to  take  him.^     On  the  return  of  non  est  inventus,  the 


"  14  East.  466.  ^  Porter  vs.  Viner,  M.  56  Geo. 

"  Ih.  in.  K.  B.    1  Chit.  Rep.  613.  (a.) 

^  9  Johns.  Rep.  263.  and  see    Tidd.  Pract.  1051>.  1068. 

18  Johns.  Rep.  366.  "••  Tidd.  Pract.  1068. 

*  ft  Johns.  Rep.  263.  ^  lb. 
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cAPiAB  AD   plaintiff  may  sue  out  another  capias  into  the  same,  or  a  testa- 

8ATIMACX-  .  , 

■iiDUM     turn  into  a  different  county  f  and  as  the  defendant  can  only  be 
quenrH^to.  ^^^^  once,  it  seems  there  may  be  several  writs  running  agsdnst 
him  at  the  same  time,  in  different  counties.^ 

How  far  im-     If  the  defendant,  beincr  taken  in  execution,  do  not  satis^ 

prfaonment  .        . 

la  a  Mttffac- the  plaintiff,  he  either  remains  in  close  custody  or  goes  upon 
the  limits.     In  either  case,  the  execution  is  considered,  forcer- 
tain   purposes,  as  a  satisfaction  of  the  debt«^     Therefore  a 
judgment  creditor,  who  has  taken  his  dehtor  in  execution,  can- 
not afterwards  be  a  petitioning  creditor  under  the  insolvent 
act  :^  nor  set  off  the  sum  recovered,  in  an  action  brought  by 
the  debtor  for  a  cross  demand.^ 
Biaehargeof     And  if  the  plaintiff,  having  the  defendant  in  execution,  con- 
witii  plain    scut  to  his  discharge,^  though  it  be  on  terms  which  are  ootaf- 
aenMaatia-  terwards  Complied  with,  ^  or  upon  giving  a   fresh  securi^, 
which  afterwards  becomes  ineffectual,^  the  plaintiff  cannot  re- 
sort to  the  judgment  again,  or  charge  the  defendant's  person 
in  execution  ;  even  though  he  was  discharged  the  first  time  by 
«  the  plaintiff's  consent,  upon  an  express  undertaking,  that  he 

should  be  liable  to  be  taken  in  execution  again,  if  he  failed  to 
comply  with  the  terms  agreed  on.^^ 

And  although  it  be  not  the  intention  of  the  creditor  to  dis^ 
charge  the  debt  itself,  yet  a  voluntary  dischar^  of  the  debtor 
from  the  liberties,  discharges  the  judgment  and  debt." 

And  where  a  plaintiff  agreed  with  a  defendant  who  was  in  cus- 
tody on  a  capias  ad  satisfaciendum,  that  he  might  go  beyond  the 
liberties  of  the  jail,  for  his  convenience,  on  the  defendant's  cove- 
nanting that  he  would  continue  in  the  custody  of  the  sheriff  on  the 
capias  ad  satisfaciendum,  and  not  go  beyond  the  limits  prescribed 

*  lb.  but  see  4  Taunt.  631.  '  II  Johns.  Rep.  476.    16  lb. 
^  lb.  and  1033.  161.  Barnes'  205. 
*Ttdd.Pract.l060.Hob.Rep.dO.        *  4  Burr.  Rep.  2462.  6  Damf. 
^  2  Johns.  Ch.  Rep.  430.  &  East.  526,  7.  7  lb.  420. 

•  1  Cow.  Rep.  56.    5  Maule  &        •  1  T.  R.  557.  6  lb.  527. 
Selw.  103.  2  Chit.  Rep.  303.  8.  C.        *<»  2  East.  Rep.  243.    Barneo. 
but  see  1  Taunt.  426.    1  Maule  &    205.  5  Johns.  Rep.  364. 

Selw.  696.  Senib.  contra.  6  Taunt.        "  8  Wend.  Rep.  164. 
176. 
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by  the  plaintiff;  and  that  if  he  did  go  further,  the  plaintiff  cawas  av 
might  retake  him  on  the  same  capias  ad  satisfaciendum,  or  issue  'x^* 
another,  and  commit  him  again  to  the  custody  of  the  sheriff 
until  the  debt  and  costs  were  paid  ;  and  the  defendant  having 
violated  his  agreement  by  going  beyond  the  bounds  prescribed, 
the  plaintiff  issued  a  second  capias  ad  satisfaciendum,  on  which 
the  defendant  was  again  taken  in  custody  by  the  sheriff;  and 
on  motion  of  the  defendant  to  be  discharged,  it  was  held,  that 
the  agreement  of  the  plaintiff  amounted  to  a  permission  to  the 
defendant  to  go  at  large,  and  that  he  was  not  liable  to  be  reta- 
ken on  the  capias  ad  satisfaciendum,  but  was  entitled  to  bisdis^ 
charge,  which  was  granted,  however,  on  condition  that  he 
should  not  bring  an  action  for  false  imprisonment.'^ 

But  an  assent  or  agreement,  subsequent  to  the  escape,  that 
the  debtor  may  remain  out  of  the  limits,  is  no  discharge  ;  for 
aright  of  action  for  the  escape  having  once  accrued,  can  only 
be  defeated  by  a  release  under  seal,  or  an  agreement  for  a 
vahable  consideration.'^ 

Bat  a  capias  ad  satisfaciendum  is  no  actual  satisfaction,  so  ^^"tion."' 
as  to  bar  the  plaintiff  from  taking  out  execution  against  other 
persons,  liable  to  the  same  debt  or  damages.'^  And  where  a 
defendant,  having  been  taken  under  an  attachment  for  non-pay- 
ment of  money,  pursuant  to  an  award,  was  discharged  by  the 
sheriff,  on  his  consenting  to  return  into  custody,  the  court,  on 
Us  refusal  to  do  so,  granted  an  alias  attachment  against  him.''^ 

If  the  plaintiff  consent  to  discharge  one  of  several  defend- 
ants, taken  on  a  joint  capias  ad  satisfaciendum,  he  cannot 
afterwards  retake  him,  or  take  any  of  the  other  defend- 
ants.'* And  where  th^  plaintiff  obtained  a  verdict  in  trespass 
against  two  defendants,  both  of  whom  were  arrested  on  a  joint 
capias  ad  satisfaciendum^  and  one  was  discharged,  on  giving 
a  promissory  note  to  the  plaintiff,  the  court  held  that  this  ope- 
rated to  discharge  the  other." 

"  5  Johns.  Rep.  968.  ^^  Good  vs.  Wilks,  T.  57.  Geo . 

^  16 Johns.  Rep.  181.  1  Pftine's  ID.  E.  B. 

Hep.  290.            ,  '<>  6  Dumf.  &  East.  525. 

'^  Hot).  6G.  and  see  5  Taunt.  ^^  2  Moore,  235. 
6U.  I  Manh.  250.  S.  C. 
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SJkTWJLCl 
SIIDUM. 


SiSwACT  ^"^  '^  ^°^  ^^  ^^  defendants,  taken  on  a  joint  writ,  be  dis* 
charged  under  an  insolvent  debtor's  act,  that  will  not  operate 
as  a  discharge  of  the  other ;  the  discharge  of  the  former  not 
being  with  the  actual  consent  of  the  plaintiff.^' 

But  where  separate  suits  were  brought  against  two  joint 
obligors  on  a  bond  payable  by  instalments,  and  a  capias  ad 
satisfaciendum,  not  for  the  instalment,  but  for  the  costs  in  the 
suit  against  him,  was  issued  against  one  of  them,  from  which  he 
was  discharged  on  paying  the  costs ;  it  was  held  that  his  dis- 
charge was  no  discharge  of  his  co-obligor  nor  a  satisfaction  of 
the  debt  of  the  latter.^' 


piaintiiTsat-      "^b^  plaintiff's  attorney,  from  his  general  character  as  attor- 
toro^caa-  ^^^^  ^^  ^^  authority  to  discharge  the  defendant  from  custody 

fendant       on  a  capias  ad  satisfaciendum,  until  the  money  is  paid,^  and 

without  >pc-  '^  .  . 

ciai  authori-  where  the  sheriff  allowed  the  defendant  to  go  at  large  by 
the  directions  of  the  plaintiff's  attorney,  the  judgment  being 
unsatisfied,  he  was  held  liable  for  an  escape.^^  And  it  has  been 
held,  that  the  authority  of  a  person  as  agent  for  the  plaintif, 
to  discharge  a  defendant  from  custody  on  execution,  without 
satisfaction  of  the  debt,  must  be  clearly  and  fully  proved,  and 
strictly  pursued.** 
Compound.  1°  ^  popular  or  qui  tam  action,  the  plaintiff  has  a  right  to 
a%oni.^™  discharge  the  judgment  as  to  the  moie^  of  the  people,  or  com- 
pound with  the  defendant  without  the  leave  of  the  court,  or 
without  receiving  payment  of  the  judgment;  and  a  discharge 
of  the  defendant  from  execution,  by  the  plaintiff,  without  satis- 
faction, was  held  to  be  no  bar  to  an  action  for  an  escape**' 

Furtber  exe-     I^  ^  person  taken  on  a  capias  ad  satisfaciendum  died  in  exe- 

tydiMwfiiieCUtion,  it  was  formerly  holden  that  the  plaintiff  had  no  further 

"^^    °  '  remedy ;  because  he  had  determined  his  choice  by  this  kind  (£ 

execution,  which,  affecting  a  man's  liberty,  is  esteemed  the 

highest  and  most  rigid  in  the  law.*^    But  this  has  long  been 

"  5  East  147.  "  G^Johns.  Rep.  51. 

^^  8  Johns.  Rep.  339.  "  11  Johns.  Rep.  474. 

^  8  Johns.  Rep.  361.  ^*  Hob.  62.   6  T.  R.  506. 
^  lb.  land  10  Johns.  Rep.  220. 


&kered  by  statute,  and  the  revised  statutes  provide,  that  ^^  if  capus  ad 

.        ,  r  »  »Ati»FA<Ji- 

any  person  taken  m  execution  against  his  body,  shall  die,  while  '"pp** 
so  charged,  new  executions  may  be  issued  against  the  goods, 
chattels,  lands,  and  tenements  of  the  deceased,  in  the  same 
manner  as  if  he  had  never  been  charged  in  execution.^ 
Bat  such  new  executions  shall  not  be  levied  upon  any  real 
estate  which  the  deceased,  after  the  judgment,  rendered  against 
him,  shall  have  sold  in  good  faith.^  Nor  shall  such  new  exe- 
entions  be  levied  upon  real  estate  which  shall  have  been  actu^^ 
ally  sold  under  any  other  prior,  or  subsequent  judgment  against 
the  person  so  dying  in  execution/**' 

If  a  party  taken  on  a  capias  ad  satisfaciendum  escape,  orbeoroeaiM^ 
rescued,  though  the  sheriff  is  thereby  liable,  because  he  ought 
to  have  taken  the  posse  commitatus,  yet  the  plaintiff  may  sue 
oat  a  new  execution  against  his  body  or  property,^  and  shall 
not  be  compelled  to  take  his  remedy  against  the  sheriff,  who 
niay  be  dead,  or  insolvent.^ 

And  after  an  escape,  the  plaintiff  may  proceed  against  the  Piaintur^i 
sheriff  for  the  escape,  and  at  the  same  time  take  out  a  fieri  cmse  of  «»• 
facias  against  the  property  of  the  defendant,  for  the  remedies 
are  not  inconsistent  with  each  other.^  The  plaintiff,  by  suing 
the  sheriff,  determines  his  election  to  treat  the  defendant  as  .out 
of  custody,  and  he  cannot  therefore  resort  to  a  remedy,  which 
woold  be  an  acknowledgment  of  his  being  in  custody,  such  as 
opposing  his  discharge  from  the  imprisonment ;  and  the  sheriff 
caoDot  avail  himself  of  any  such  implied  acknowledgment  as 
a  defence  to  the  action  for  the  escape.^^ 

When  a  sheriff  goes  out  of  office,  until  the  prisoners  are  c^^o^y  or 
delivered  to  the  new  sheriff^  they  remain  in  custody  of  the  j£^?^^' 
old  sheriff,  notwithstanding  the  commission  to  the  new  sheriff,        * 

^  2  R.  St  368.  8.  28.  ^8  Johns.  Rep.  361. 

*  lb.  e.  30.  "»  13  JohoB.  Rep.  121.     7  lb. 
"  lb.  s.  30.  477. 

*  2  R.  St.  364.  8. 8.  ^     »  As  to  the  mode  of  delivering 
^  Tidd.  Pract.  1070.  them  over,  see  ante,  Vol.  1.  p.  203t 

204. 

Vol.  n.  «o 
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oAmi^AD  said  the  writ  of  discharge  and  delivery  f^  and  the  omisnonbj 
sKDuif .    iiig  sheriff  to  assign  over  to  his  successor  a  prisoner  on  tiie 
M^deUveiy  U|qJ^^  jg  qqi  p^p  j^  qq  escape.^    Bat  where  the  debtor  was  in 
ud  flK«p^  the  sheriff's  custody  on  two  executions  in  favour  of  different 
^  plaintiffs,  and  was  delivered  over  by  the  sheriff  on  his  going 

out  of  office  to  the  new  sheriff,  on  the  execution  of  one  plain- 
tiff only,  the  execution  of  the  other  being  omitted,  and  after 
this  assignment  the  debtor  escaped ;  it  was  unanimously  re- 
solved, by  the  court,  th^t  by  the  delivery  of  the  debtor  to  the 
new  sheriff,  as  in  execution  at  the  suit  of  one  plaintiff  only,  he 
was  thereby  out  of  the  custody  of  the  old  sheriff;  and  that  he 
could  not  be  in  custody  of  the  new  -sheriff  on  the  other  plain- 
tiff's execution  because  he  was  not  delivered  to  him,  nor  be 
.charged  widi  him  on  that  execution;  so  that  the  debtor  was 
out  of  custody  on  that  execution  as  respected  both  the  old  and 
new  sheriff,  and  conseqnendy  it  was  a  legal  escape.^  When 
the  sheriff  has  once  begun  to  execute  a  writ  of  executioo,  he 
has,  after  he  goes  out  of  office,  a  right  to  complete  the  per- 
formance of  his  duty :  and  when  the  law  authorises  the  old 
sheriff  to  assign  over  his  prisoners  on  execution  to  his  succes- 
sor^ it  is  that  he  may  be  exonerated  from  any  further  charge 
or  responsibility :  and  as  the  rule  was  introduced  for  the  bene- 
fit of  the  old  sheriff,  he  may,  if  he  pleases,  waive  the  advan- 
tage of  it.* 

If  a  new  sheriff  receives  a  prisoner  from  his  predecessor, 
he  is  answerable  for  his  escape,  though  a  voluntary  escape  may 
have  existed  in  the  time  of  his  predecessor ;  but  the  plainti/T 
has  his  election,  either  to  consider  the  prisoner  in  execution; 
and  so  charge  the  new  sheriff  for  the  last  escape,  or,  as  out  of 
execution,  and  charge  the  old  sheriff.  If  he  has  once  made 
his  election,  and  sued  the  old  sheriff,  and  recovered  judgment 
against  him,  it  is  conclusive,  and  a  bar  to  any  action  against 
the  new  sheriff." 


*  This  is  now  merely  a  certifi-       ^  3  Co.  Rep.  71.    Cro.  Hi' 
qate,  2  R.  St.  488  s.  67, 68.  365.  20  Johns.  Rep.  72. 

^  20  JohQ9,  Rep.  72.  ^20  JfAma.  Rep.  72. 

^  4  Jdms.  Rep.  409. 
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Such  was  thelaWi  as  we  have  stated  it.  before  the  revision  of  capiai  ad 
our  Statutes:  But  as  the  revised'statutes  have  declared  the  law    *^vuu. 
respecting  the  delivery  of  prisoners  by  a  sheriff  to  his  successor,  SSJJiiS^f- 
and  as  it  is  no  longer  optional  with  the  former  whether  he  will  SSSSJd  iJJ* 
deliver  them  over,  but  such  delivery  is  peremptorily  required 
by  statute,^  and  the  new  sheriff  is  authorised,  in  case  of  ne- 
glect or  refusal,  to.  take  the  custody  of  the  prisoners;^  it  is 
iiopossible  to  foresee  how  far  some  of  the  principles  of  the, 
above  cases  may  hereafter  be  applicable. 


tntei. 


SECTION  VI. 


OF  JAIL  UBKBTIBS  AND  B8CAFB8. 

Jail  UberUet»]^  The  liberties  of  the  jail  are  considered  j^*2Jj* 
V  an  extension  of  the  walls  of  the  prison,  and  the  confinement  ^^  ^^Aiwd. 
of  a  debtor  in  execution  within  the  liberties,  is  a  compliance 
with  the  mandate  of  the  execution/^  Except  in  the  city  and 
county  of  New  York,  where  the  limits  of  the  liberties  are  de- 
fined by  statute,  the  extent  of  the  liberties  of  jails  is  setded, 
sobject  to  the  restrictions  of  statute,  and  their  limits  are  defined, 
by  the  courts  of  common  pleas  of  the  respective  counties*  The 
foDowing  statutory  provisions  contain  the  regulations  of  law 
00  this  subject : 

'*  The  liberties  of  the  jails  of  the  city  and  county  of  New  pSSffZ, 
York,  of  the  ci^  and  county  of  Albany,  and  of  the  several  om^SSnh' 
coaaties  of  this  state,  as  the  same  have  already  been  established    ' 
according  to  law,  by  Uie  courts  of  common  pleas  of  the  said 


"  2  R.  St.  488.  8. 60.  «  3  Johns.  Cas.  73.    6  Johns. 

^  2  B.  St.  439. 8. 73.  Rep.  121. 
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JAIL      counties,  and  of  the  said  cides  and  counties  respectively,  or 
—      Otherwise,  shall  be  and  remain  the  liberties  thereof.*'^ 

"Wherever  such  liberties  have  not  been  established,  and  in 
counties  hereafter  erected,  the  court  of  common  pleas  of  such 
county  shall  appoint  and  designate  a  reasonable  space  of 
ground,  adjacent  to  the  jail  or  jails  of  such  county,  to  be  de- 
nominated the  liberties  thereof,  as  follows:  1.  Such  liberties 
shall  be  laid  out  in  a  square,  or  parallelogram,  as  near  as 
may  be ;  but  any  stream  of  water,  canal,  or  highway,  may  be 
adopted  as  an  exterior  line,  notwithstanding  the  same  may  not 
be  in  a  straight  line;  or  may  not  be  at  right  angles  with  the 
other  exterior  lines  of  such  liberties:  2.  They  shall  not  ex- 
ceed five  hundred  acres  in  extent :  3«  A  minute  description  of 
the  boundaries  of  such  liberties,  and  their  extent,  shall  be  en- 
tered on  the  minutes  of  the  court.  4.  The  boundaries  and  li- 
mits of  such  liberties  shall  be  designated  by  monuments,  or  en- 
closures, or  posts,  or  other  visible  and  permanent  marks,  at  the 
expense  of  the  county  ."^^ 

^*  The  liberties  of  the  jails,  in  any  county  of  this  state,  may 
be  altered  by  the  court  of  common  pleas  of  such  county,  in 
their  discretion,  not  oftener  than  once  in  three  years,  subject  to 
the  same  restrictions  as  are  prescribed  in  the  last  section,  in 
respect  to  the  form  and  extent  of  such  limits.  But  in  cases 
where  the  jail  liberties,  in  any  county,  shall  have  been  fixed  by 
any  statute  of  this  state,  no  alteration  shall  be  made,  by  which 
any  part  of  the  present  jail  liberties  of  such  county  shall  not 
be  included  within  the  liberties  as  altered.'*^ 

'*  Such  alterations  shall  be  entered  in  the  minutes  of  the 
court ;  and  the  boundaries  and  limits  of  the  liberties,  as  altered, 
shall  be  designated,  under  the  order  of  the  court,  in  the  sane 
manner  as  herein  before  directed,  in  respect  to  the  original 
designation  thereof."^ 

■I  to  the  u-      ^bc  revis^  statutes  contain  a  special  provision  relative  to 
uS^tyof  the  limits  of  the  jail  liberties  in  the  city  of  New  York,^  but  this 

New  York; 

«»  2  R.  St.  4S2.  s.  83.  ^2  R.  St.  433.  a.  36. 

«>  2R.  St.  482.  «.  84.  «•  2  R.  St.  438.  8. 87. 

<"  2  R.  St.  432.  0. 8&. 
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has  been  repealed  by  the  following  act,  defining  those  limits :  „,J*5I^„g 
*^From  and  after  the  passing  of  this  act,  all  that  part  of  the 
city  and  county  of  New  York,  lying  south  of  the  northern  line 
of  Fourteenth  street,  shall  be  the  jail  liberties  of  the  said  city 
and  county."*^ 

For  the  purpose  of  giving  publicity  to  the  limits  of  the  jail  JJ jj^^jf^^, 
fiberties,  the  revised  statutes  contain  the  following  provisions :  M*«rti«»« 
^  A  copy  of  the  minutes  of  the  court  of  common  pleas,  esta- 
blishing the  liberties  of  any  jail,  and  of  the  minutes  making 
subsequent  alterations,  shall  be  made  and  certified  by  the  clerk 
of  the  county,  and  be  by  him  delivered  to  the  keeper  of  such 
jail,  within  six  months  after  this  title  shall  take  efiect  as  a  law: 
and  certified  copies  of  any  original  establishment  of  liberties, 
and  of  all  alterations  which  shall  be  made  in  the  liberties  of  any 
jail,  shall,  immediately  after  the  entry  of  the  same  in  the  mi- 
nates  of  the  court,  be  made  out  and  delivered  to  the  keeper  of 
suchjail.*'^ 

"  The  keeper  of  everyjail,  to  whom  such  certified  copies  shall 
be  delivered,  shall  keep  the  same  exposed  to  public  view  in 
some  open  and  public  part  of  such  jail ;  and  it  shall  be  the 
duty  of  such  jailer  to  exhibit  the  same  to  every  person,  who 
shall  be  admitted  to  the  liberties  of  such  jail,  at  the  time  of  his 
executing  the  bonds  for  that  purpose  hereinafter  prescribed."^ 

It  has  been  held  that  where  the  liberties  as  described  in  the 
map  and  survey  on  record  are  uncertain  and  contradictory, 
the  reputed  limits  may  be  the  best  evidence  of  the  actual  liber- 
ties,» 

Bands  far  the  Uberties.']    Although  it  is  sufficient  if  the  JJJJ^^ 
debtor  be  confined  on  the  liberties,  yet  the  sherifi'is  not  bound  Se^jS^cif 
to  enlarge  his  confinement  beyond  the  prison  walls,  unless  the 
debtor  executes  to  him  a  bond  according  to  the  provisions  of 


*^  Act  of  March  13th,  1880.  «"  2  R.  St.  438.  s.  39. 

*•  2  R,  St:  488.  8. 88.  *•  7  Johns.  Rep.  175. 
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•oMiM  MB  the  statutes,  for  the  sheriff's  indeiiiiiity»  in  case  of  his  escape. 

LiBSETui.  Xbe  statutory  provisions  od  this  subject,  prescribing  the  foTSB, 
reqnintesi  and  effect  of  such  bonds,  and  also  allowing  the 
sheriff  afterwards  to  recommit,  or  the  sureties  to  surrender  the 
debtor,  are  as  follows : 

"  Every  person  who  shall  be  in  the  custody  of  the  sheriff  of 
any  county,  by  virtue,  1  •  Of  any  capias  ad  respondendum :  or, 
2*  Of  any  execution  in  a  civil  action  :  or,  3.  By  virtue  of  any 
attachment  for  the  non-payment  of  costs  in  a  civil  action:  or, 
4.  In  consequence  of  a  surrender  in  exoneration  of  his  bail, 
shall  be  entitled  to  be  admitted  to  the  liberties  of  the  jail  which 
shall  have  been  established  in  such  county  according  to  law, 
upon  executing  a  bond  to  such  sheriff  and  his  assigns,  as  pre- 
scribed in  the  next  section."^^ 

Bond  bow  to  ^'  Such  boud  shall  be  executed  by  the  prisoner,  and  one  or 
FomT^  more  sufficient  sureties,  being  inhabitants  and  householders  of 
the  county,  in  a  penalty  which  shall  be  as  follows:  1.  It  shall 
be  not  less  than  double  the  amount  of  the  sum  in  which  the 
sheriff  was  required  to  hold  the  defendant  to  bail,  if  he  be  in 
custody  on  mesne  process,  or  be  surrendered  in  exoneration  of 
his  bail  before  judgment  docketed  against  him.  2.  It  sballbe 
not  less  than  double  the  amount  directed  to  be  levied  by  the 
execution  or  attachment,  if  he  be  in  custody  upon  attachment 
or  execution*  3.  It  shall  be  not  less  than  double  the  amount 
for  which  judgment  shall  have  been  rendered  against  him,  if  he 
be  surrendered  after  judgment  docketed."^ 
and  condi-  **  Such  bond  shall  be  conditioned,  that  the  person  so  in  cos* 
tody  of  such  sheriff,  shall  remain  a  true  and  faithful  prisoner, 
and  shall  not,  at  any  time,  or  in  any  manner,  escape  or  go 
without  the  limits  and  boundaries  of  the  liberties  established 
for  the  jail  of  such  county,  until  discharged  by  due  course  of 
law."» 


'''  2 R.  St. 488.0. 40.  "»  Ih.  «4. «.  ^. 

»  lb.  B.  41. 
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«  Eveiy  such  bond  taken  for  the  liberties  of  any  jail  shall  msm  nm 
be  valid,  and  shaD  be  held  for  the  indemnity  of  the  sheriff  tnmat. 
taking  the  same,  and  of  the  party  at  whose  suit  the  prisoner  ]r^2Sj^>g 
executiog  such  bond  shall  be  confined."**  tadnnaiqr. 

« 

"If  a  sheriff,  who  shall  have  taken  any  such  bond  for  the  wiMniiMr- 

Iff  may  re- 
liberties  of  any  jail,  shall  discover  that  any  surety  to  such  e«ouBnt 

bond  is  insufficient,  he  may  comnit  the  prisoner  who  executed 

the  same,  to  close  confinement  in  such  jail,  until  other  good 

and  sufficient  sureties  shall  be  offered."^ 

"  The  sureties  in  any  bond  given  for  the  liberties  of  any  JJjJJJJ^ 
jaQ,  may  surrender  their  principal  at  any  time  before  judgment 
shall  be  rendered  against  them  on  such  bond,  but  such  bail 
shaU  not  be  exonerated  thereby  from  any  liability  incurred 
before  the  making  such  surrender."^ 

*'Such  surrender  may  be  made  as  follows:  the  bail  may ganender, 
take  their  principal  to  the  keeper  of  the  jail;  and  upon 
the  written  requirement  of  such  bail,  the  keeper  shall 
take  such  principal  into  his  custody,  and  thereupon  endorse 
upon  the  bond  given  for  the  limits,  an  acknowledgment  of 
the  sorrender  of  such  principal;  and  such  keeper  shall  also, 
if  required,  give  the  bail  a  certificate,  acknowledging  such  sur- 
render."" 

The  following  providons  of  the  statutes  allowing  the  court  Bonds  if  d» 
to  amend  bonds,  when  imperfect,  and  declaring  thtft  they  shall  ^SSridT' 
be  valid,  notwithstanding  a  want  of  form,  although  they  doTittd. 
not  apply  exclurively  to  bonds  for  the  liberties,  will  probably 
befrequendy  referred  to  as  applicable  to  such  bonds : 

"Whenever  a  bond  is,  or  shall  be  required  by  law,  to  be 
given  by  any  person,  in  order  to  entide  him  to  any  right  or 
privilege  conferred  by  law,  or  to  commence  any  proceeding, 
it  shall  not  be  necessary  for  such  bond  to  conform  in  all  re- 


'^Ib.1.48.  "«Ib.8.45. 

"  lb.  a.  44.  "  lb.  s.  46. 
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BomwroE  spects  to  the  form  thereof  prescribed  by  any  statate,  bat  the 

uBBuui.  game  shall  be  deemed  sufficient  if  it  conform  thereto  substaih 

tially,  and  do  not  vary  in  any  matter,  to  the  prejudice  of  Ae 

rights  of  the  party,  to  whom,  or  for  whose  benefit,  soch  bond 

shall  have  been  given."*® 

"  Whenever  such  bond  shall  be  defective  in  any  respect,  tlie 
court,  officer,  or  body  who  would  be  authorised  to  receive  the 
same,  or  to  entertain  any  proceedings,  in  consequence  of  sach 
bond,  if  the  same  had  been  perfect,  may,  on  the  application  of 
all  the  obligors  therein,  amend  the  same  in  any  respect;  aod 
such  bond  shall  thereupon  be  deemed  valid,  from  the  time  of 
the  execution  thereof."^ 

Bhoun  The  statute  is  imperative  on  the  sheriff,  who  is  bound  to 

wben  bound  ,  '^  , 

ttberStt.''*'  grant  the  liberties  to  a  prisoner,  on  his  tendering  a  sufficient 
bond ;  but,  as.  this  bond  is  intended  only  for  the  sheriff's  uh 
denmity,  he  may  waive  it  and  grant  the  liberties,  without  taking 
the  bond;  and  he  will  not  be  liable  on  that  account  alone  for 
an  escape.^  But  the  sheriff  is  not  bound  to  grant  the  liberties 
on  bail  until  they  are  defined  by  visible  bounds,  according  to 
the  directions  of  the  statute,  and  that  they  are  vaguely  defined 
will  not  justify  an  escape  in  an  acdon  against  him." 


Bonds  for 
wbatiM- 
■on  void* 


The  condition  of  the  bond  must  conform  substantiaDy  to 
the  terms  of  the  act,  or  it  will  come  within  the  following  pro* 
vision  of  the  reVised  statutes:  ^'No  sheriff,  or  oAer  officer, 
shall  take  any  bond,  obligation,  or  security,  by  colour  of  his 
office,  in  any  other  case  or  manner  than  such  as  are  provided 
by  law;  and  any  such  bond,  obligation,  or  security,  taken 
otherwise  than  as  herein  directed,  shall  be  void."^ 

Under  a  similar  provision  of  the  former  statutes,  it  was  held, 
that  a  bond  for  the  liberties^,  containing  a  clause  in  the  condi- 


»  2  R,  St.  «556. 8. 33.     V.^i>^'     «  5  Johns.  Rep.  89.   7  John?. 
••  lb.  8.  84.  Rep.  167. 

^  3  Johns.  Cas.  73.    6  Johns.       ^  2  R.  St.  286.  s«d9. 
Rep.  121. 
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tioUf  that  '^  the  defendant  shooldi  at  the  request  of  the  sheriff,  bovm  ro& 
ranender  himself  to  the  prison,"  was  to  be  deemed  to  be  taken  "»»»"■■• 
colore  officii,  and  void.^  And  it  was  also  held,  that  if  the 
sheriff,  after  a  voluntary  escape,  arrest  the  defendant  again,  on 
the  same  execution,  and  take  from  him  a  bond  for  the  liber* 
ties,  jointly  and  severally,  with  another  as  his  surety,  such 
bond  is  void  for  duress,  not  only  as  to  the  defendant,  but  also 
as  to  the  surety.^  And  where  a  sheriff,  in  addition  to  the 
bond,  took  a  warrant  to  confess  judgment,  on  which  a  judg- 
ment was  entered,  and  execution  issued,  the  court  ordered  them 
to  be  set  aside,  as  the  warrant  was  void.^ 

EicapeSf  and  remedies  againtl  the  sheriff.']    The  revised  ^^^ 
statutes  provide,  that  "  all  prisoners  committed  to  any  jail,  «»toed, 
opoD  process  for  contempt,  or  committed  for  misconduct,  in 
the  cases  prescribed  by  law,  except  on  attachments  for  the  non-  what  to  be 


payment  of  costs,  shall  be  actually  confined  and  detained  with* 
in  such  jail,  until  they  shall  be  from  thence  discharged,  by  due  '"J^^^ 
coarse  of  law,  or  shall  be  removed  to  some  other  jail,  or  place  2£^ 
of  confinement,  in  the  cases  provided  by  law;  and  if  any  she- 
riff, or  keeper  of  a  jail,  shall  permit  or  suffer  any  prisoner,  so 
committed  to  such  jail,  to  go  or  be  at  large  out  of  his  prison, 
except  by  virtue  of  some  writ  of  habeas  corpus,  or  rule  of 
court,  or  in  such  other  cases  as  may  be  provided  by  law^  he 
shaU  be  liable  to  the  party  aggrieved,  for  his  damages  sus- 
tained thereby,  and  shall  be  deemed  guilty  of  a  misdemean- 
ottr."« 

<<If  any  prisoner,  committed  to  any  jail,  by  virtue  of  any 
capias  ad  respondendum,  or  other  mesne  process,  or  upon  a 
surrender  in  exoneration  of  his  bail,  made  either  before  oi; 
^ter  judgment  rendered,  shall  go  or  be  at  large  without  the 
limits,  and  boundaries  of  the  liberties  of  such  jail,  without  the 
^sent  of  the  party  at  whose  suit  such  prisoner  shall  have  been 
committed,  the  same  shall  be  deemed  an  escape  of  such  pri- 


"^  19  Johns.  Rep.  238.  *^  1  Johns.  Cas.  1S9. 

*"  15  Johns.  Rep.  256.  ~  2  R.  St.  497.  s.  61. 

Voun.  51 
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iicAM f.  soner,  and  the  AmnS  having  charge  of  such  jsdl,  shall  be  an- 
swerable therefiir  to  such  party,  in  an  acti<Mi  of  trespass  <mthe 
case,  to  the  extent  of  the  damages  sustained  by  him."" 

'*If  any  prisoner,  committed  to  any  jail,  in  execodon  in  a 
civil  action,  or  upon  an  attachment  for  the  non-payment  of  costs, 
shall  go  or  be  at  large  without  the  boundaries  of  the  liberties  of 
such  jail,  without  the  assent  of  the  party  at  whose  suit  such  pii- 
soner  was  committed,  the  same  shall  be  deemed  an  escape  of 
such  prisoner,  and  the  sheriff  having  charge  of  such  jail,  shall  be 
answerable  therefor  to  such  party,  for  the  debt,  damages,  or 
sum  of  money,  for  which  such  prisoner  was  committed,  to  be 
recovered  by  an  action  of  debt.""' 

'^  The  going  at  large  of  any  prisoner,  who  shall  have  exe- 
cuted such  bond,  or  of  any  prisoner  who  would  be  entitled  to 
the  liberties  of  any  jail,  upon  executing  such  bond,  within  the 
limits  of  the  liberties  of  the  jail  of  the  county  in  which  he  shall 
be  in  custody,  shall  not  be  deemed  an  escape  of  such  prisoner; 
'  but  in  case  any  such  prisoner  shall  go  at  large,  without  tk 
liberties  of  such  county,  without  the  assent  of  the  party  at 
whose  suit  such  prisoner  shall  be  in  custody,  the  same  shall  be 
deemed  an  escape,  and  forfeiture  of  the  bond  so  ex^uted,  and 
punne  u9^  the  sheriff  in  whose  custody  such  prisoner  shall  have  been,  shaB 
'"**'^*       have  the  same  authority  to  pursue  and  retake  such  prisoner, 
as  if  such  escape  had  beep  made  from  die  jail."^ 

pomaoB  The  language  of  the  above  provision  of  the  reused  statatiSy 
giving  an  action  of  debt  against  tbb  sheriff  for  the  escape  of 
a  prisoner  in  execution,  is  slightly  varied  from  tfas^t  ckf  the  fi)^ 
mer  statute,  under  which  it  was  held,  that  it  did  not  take  away 
the  common  law  remedy  of  an  action  on  the  case ;  and  in  ao 
action  on  the  case  the  jury  might  give  such  damages  a3  th^ 
supposed  the  party  had  sustained ;  whereas  in  the  actioD  of 
debt  the  recovery  is  fixed  by  the  statute,''®  and  no  int««st  csd 
he  recovered. 


'^Ib.a.QB.  '*2R.8t4M.8.47. 

••  lb.  B.  «•  '•  ^  J  '^  461.   .  . 
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A  ibeiiff  b  never  allowed  to  allege  error  or  irregularity,  neoti. 
either  in  the  jadgment  or  process,  as  an  excuse  for  an  escape }  ^j^^J^^^ 
and  if  he  arrests  a  party,  he  is  bound  to  keep  him  until  he  is  JriMo?im- 
discharged  by  due  course  of  law.'''    And  it  was  held,  that  ^f^or 
where  a  defendant  in  execution  was  discharged  from  impri-  ^^' 
sonment,  under  an  insolvent  law,  and  in  a  suit  on  the  origi- 
nal  judgment,  he  omits  to  plead  his  discharge,  and  is  taken 
in  execution  in  the  second  suit,  his  discharge  is  no  justi- 
fication to  the  sheriff  for  an  escape  on  such  second  execu* 
tion ;  and  tha.t  if  he  is  discharged  from  execution  in  the 
second  suit  by  the  order  of  a  judge  or  commissioner,  on  habeas 
corpus,  that  such  discharge  is  no  protection  to  the  sheriff  in 
an  action  against  him  for  an  escape.^^ 

It  is  the  duty  of  the  sheriff  to  return  a  writ  without  a  rule  puoi  evi 

deBMBdinifl- 

6f  court  for  that  purpose  ;  and  he  cannot  avail  himself  of  his  "^ue  if  writ 

*      *  ootretanied. 

neglect  of  tins  duty,  to  defeat  an  action  of  the  plaintiff  against 
him  for  an  escape.''^  And  where  the  sheriff  had  neglected  to 
retam  and  file  a  capias  satisfaciendum,  and  refused  to  produce 
it  at  the  trial,  though  due  notice  had  been  given  to  him  for 
that  purpose,  in  an  action  against  him  for  an  escape,  parol 
eridence  was  held  admissable  to  show  the  issuing  of  the  exe- 
codon,  its  deEvery  to  the  sheriff,  and  the  arrest  of  the  party 
nponifJ* 


Where  an  attorney,  having'a  lien  on  a  judgment,  recovered  ^uty  hav 
by  his  client  for  nominal  damages  and  costs,  or  an  assignee  ^iSi?  re 
hating  an  equitable  interest  in  die  judgment,  takes  out  a  ca-  ''^"^ 
pias  ad  satisfeciendum,  and  gives  notice  to  the  sheriff  of  his 
Gen,  or  equitable  interest,  and  the  sheriff,  having  arrested  the 
defendant,  suffers  him  to  escape,  the  party  beneficially  inte- 
icsted,  may  maintwi  an  action  against  the  sheriff  for  the  escape, 


^  15  JofaM.  lep.  168.  5  A.  89.  *"  Hmman  vs.  Breeif,  19  JofaiS. 

13  lb.  376.  tO».  1  Cow.  Rep.  309.  Rep.  520. 

4  lb.  168.  •'*IMd. 

^  15  Johns.  Rep.  158. 
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KicAPKi.    in  the  name  of  the  plaintiff  in  the  original  suit,  which  the  sheriff 
cannot  defeat  by  taking  a  release  from  the  nominal  plaintifil''^ 

^d^^  The  debtor  is  bound  to  know™  and  keep  strictly  withb  the 
Hmu^Tu  liberties  when  admitted  to  them,  and  the  slightest  departures 
^^^  from  them  have  been  held  to  be  escapes.  As  where  a  defend- 
ant in  execution,  and  admitted  to  the  liberties  of  the  jail, 
walked  beyond  the  limits  knowingly  and  voluntarily,  on  the 
pretence  of  avoiding  a  bank  of  snow,  which  obstructed  his 
usual  walk,  it  was  held  that  the  cause  assigned,  did  not  justify 
a  departure  from  the  limits,  and  that  it  was  an  escape,  for 
which  the  sheriff  was  liable.''^  And  where,  in  an  action  against 
the  sheriff  for  an  escape,  he  pleaded  that  the  person  inadvert- 
ently, and  without  any  intention  to  escape,  went  into  an  office 
sixteen  feet  beyond  the  liberties,  and  returned  in  one  hour,  and 
that  such  office  was  commonly  reputed  to  be  within  the  liber* 
ties,  the  plea  was  held  bad,  for  not  stating  the  return  to  be 
before  action  brought  J^ 
loMttity*         And  it  seems  that  the  escape  of  a  prisoner,  while  in  a  state 

of  insanity,  is  not  a  defence  to  the  sheriff*^ 
the«c^^  In  order  to  charge  the  sheriff  with  the  escape,  it  is  suffi- 
cient evidence,  prima  fade,  on  the  part  of  the  plaintiff,  that  the 
prboner  was  seen  at  large  walking  in  the  street.^  To  sup- 
port the  action,  however,  the  fact  of  the  debtor's  being  beyoad 
the  jsdl  liberties,  tnustbe  affirmatively  and  satisfactorily  shown, 
by  direct  and  positive  proof,  and  nothing  will  be  intended  or 
inferred.^^  The  creditor,  in  making  out  his  action,  has  nothing 
to  do  with  the  liberties.  It  is  enough  for  him  to  show  the 
judgment  and  execution,  and  the  prisoner  taken,  and  then  at 
large  without  the  four  walls  of  the  prison.  It  lies  with  the 
defendant  to  justify  his  being  at  large  by  showing  liberties  es- 


''^  15  Johns.  Rep  4a5.  And  see  2  ""5  Johns,  Rep..  89. 

Bam.  &  Aid.  402.  S.  C.    1  Chit.  *"  lb. 

Rep.  241.  4  B.  ^  A.  466.  1  Meri-  ^  1  Paine's  Rep.  286. 

vale.  Rep.  51.  lb.  49.  1  Dickens.  ^  7  Johns.  Rep.  165. 

Rep.  114.  11  Vee.  Rep.  170.  "  16  Johns.  Rep.  496. 

^«  5  Johns.  Rep.  89.    7  lb.  168. 
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tablished  and  defined  according  to  law ;  and  if  he  does  not,  he   ««ca>k«. 
faib  in  making  out  his  defence.*^ 

A  bond  for  the  liberties  given  by  a  defendant  who  had  been  ^jS^Jj^, 
charged  in  execution,  and  to  whom  the  plaintifi*  had  previous^  ]uSSmS^ 
]y  given  permission  to  go  at  large  beyond  the  jail  liberties,  ^' 
does  not  revive  the  judgment,  so  that  an  action  can  be  main- 
tained against  the  sheriff  for  an  escape.^ 

Though  a  previous  consent  of  a  creditor,  that  his  debtor  in 
execution,  may  leave  the  liberties  of  the  jail,  will  excuse  the 
escape  and  discharge  the  judgment,  yet  an  assent,  or  agree«^ 
ment,  subsequent  to  the  escape,  that  the  debtor  may  remain  out 
of  the  limits,  is  no  discharge ;  for  a  right  of  action  for  the  escape, 
having  once  accrued,  can  only  be  defeated  by  a  release  under 
seal,  or  an  agreement  for  a  valuable  consideration.^ 

Where  tbe  creditor,  after  an  escape,  agreed  with  the  sheriff,  JJ'Jie"*** 
in  consideration  that  he  would  not  retake  the  debtor,  that  he 
would  not  sue  the  sheriff  without  notice,  and  a  reasonable  time 
to  retake  the  debtor;  it  was  held,  that  the  consideration  of  the 
promise  was  sufficient,  and  that  the  creditor  could  not  sue  with- 
out such  notice.*^  A  promise  to  indemniiy  the  sheriff  for  a  or  to  indem- 
vomntary  escape  made,  is  valid." 

A  recaption,  or  voluntary  return  of  the  debtor,  before  s^i^S^S^T^ 
brought  against  the  sheriff,  is  a  good  defence  to  an  action  for 
the  escape.     The  revised  statutes  provide,  that  ^*in  every 
action  against  a  sheriff,  or  other  officer,  for  the  escape  of  any 
pnsoner,  the  defendant  may  plead  or  give  notice,  that  before 


commencement  of  such  action,  such  prisoner  voluntarily  or  ▼oinntt- 

'      .  n  ntaiu. 

returned  to  the  jail  from  which  he  had  escaped,  or  to  the  liber- 
^  thereof;  or  that,  such  defendant  retook  such  prisoner,  and 
had  him  within  the  jail  from  which  he  had  escaped,  or  within 
the  liberties  thereof,  before  the  commencement  of  such  action; 
^d,  in  either  case,  that  such  escape  was  made  without  the 
consent  of  such  defendant.'"* 

"  5  Johns.  Rep.  96.  ••  7  Cow.  R.  274. 

**  3  Wend.  Rep.  184.  "  14  Johns.  Rep.  378. 

"*  16  Johns.  Rep.  181.  1  Paine's  '*  2  R.  St.  437.  s.  64.  See  10 

^P*  290.  Johns.  Rep.  549. 663. 


406  PRACTICE  IK  FERSOU AL  ACTIONS. 

Ahhougb  tbe  issuing  of  the  wHt  is  tbe  commencemeiit  of 


ISSJIrtilbor-  ^  ^"^^  y^^  ^^^^  ^^  ^^°  ^^^^  ^  ^  applicable  to  cases  where 


iffMnaiaio-  jj^  ^|  might  be  execttted,  or  some  efficient  act  done  under 
ity  and  that  therefore  a  suit  cannot  be  commenced  on  Sunday ; 
for  both  the  issuing  and  service  of  process  on  Sunday  are  iHe- 
gal  and  void  at  common  law,  and  by  statute*^  And  where  a 
prisoner,  on  execution,  admitted  to  the  liberties  of  the  jail, 
went  beyond  the  limits  on  Sunday,  and  the  pluntiff,  on  the 
same  day,  before  the  prisoner's  return,  filled  np  a  capias 
against  the  sherifi*  for  the  escape  and  delivered  it  to  the  coro- 
ner ;  it  was  held,  that  the  process,  being  issued  on  Sunday, 
was  void ;  and,  therefore,  not  such  a  commencement  of  a  suit 
as  would  prevent  the  sheriff  firom  pleading  a  voluntary  retam 
before  suit  brought."^ 


A«k8t  df  A  debtor  in  execution  left  the  jail  Bberties  on  Simday,  and 
obSdne?^^  wcut  to  the  plaintiff's  house,  and  obtained  his  written  permit 
sion  to  go  at  large  until  nine  o'clock  the  next  morning;  it  was 
held,  that  the  permission  was  no  defence  in  an  action  for  tbe 
escape,  against  the  sheriff,  especially  as  the,  debtor  obtained 
the  license  fraudolendy,  supposing  that  the  judgment  woold 
thereby  be  discharged.*^ 
^^ttf^  An  action  against  the  sheriff  for  an  escape,  is  not  well  conh 
menced  by  handing  a  writ  to  a  person,  with  directions  to  go 
and  see  the  prisoner  off  the  limits  of  the  jail  liberties,  and 
then  to  deliver  tbe  writ  to  the  coroner :  The  writ  must  be 
actually  delivered  to  the  coroner,  or  left  at  his  office,  or  be 
issued  and  sent  to  him,  with  tbe  absolute,  positive,  and  use- 
quivocill  intention,  to  commence  the  suit  while  the  prisoner  is 
off  the  Bberties.*' 

Where  a  capias  ad  respondendum  against  a  sheriff  for  an 
escape,  was  delivered  to  the  wife  of  the  coroner,  at  his  dwell- 
tag  house,  (the  coroner  being  absent,)  while  the  prisonei^  was 
actoatty  beyond  A€  limits  of  the  jaH  Bberties,  Aough  he  imme- 


*«  1  R.  St.  &f6.  12  Johns.  Rep.       ^  16  T.  IL  lai. 
178.  «  16  Jokni.  Reft.  40<l. 


19  J#hD8i  Bap.  178. 
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diately  i^tor  returned,  it  was  held  a  sufficient  comneneement  woAnM. 
of  an  action  against  the  sheriff  before  the  return  of  the  prn 
fiooer  within  the  liberties,  so  as  to  make  the  sheriff  liable  for 
atn  escape.^ 

Where  the  plaintiff's  attorney  delivered  a  Capias  ad  respon* 
dendnm  to  an  agent  or  messenger,  with  directions  to  deliver 
it  to  the  coroner,  on  bis  ascertaining  that  a  prisoner  was  off 
the  jail  liberties,  it  was  held  that  the  writ  was  not  issued,  and 
the  suit,  therefore,  not  commenced,  on  the  agent  or  messenger 
determining  to  deliver  it  accordingly,  and  going  in  search  of 
the  coroner,  but  only  by  the  actual  delivery  of  the  writ  to  the 
coroner.** 

After  a  negligent  escape,  the  sheriff  may  retake  his  pri*  Recaption  or 
sotier ^  but  after  a  voluntary  escape,  he  cannot,  lawfully, ^S^lf  jka- 
retake  or  detain  him,^  without  a  new^authority  from  the  plai»*  negUfent  «»- 
tiff;  nor  will  the  voluntary  return,  or  assent  of  the  prisoner, 
prevent  the  sheriff's  liabilJ^,^  unless  the  plaintiff  does  some 
ict,  showing  his  election  to  hold  him  on  the  old  process*^ 

If  the  debtor,  after  a  negligent  escape,  voluntarily  returns, 
before  suit  brought,  it  is  equivalent  to  a  recaption,  on  fresh 
parsnit"  It  is  now  expressly  enacted,  that  where  a  debtor 
has  given  a  bond  for  the  liberties,  the  sheriff,  in  case  of  his 
ttcape,  shall  have  the  same  authority  to  pursue  and  retake 
him,  as  if  the  escape  had  been  made  from  the  jail*'"' 

The  statutes  provide,  that  "  in  case  the  par^,  at  whose  suit  when  time 
any  person  shall  have  been  confined  to  the  liberties  of  a  jail,  to^oMcnie 
shall  refuse  or  neglect  to  take  an  assignment  of  the  bond  exe- 
cuted by  such  person,  as*  herein  before  provided,  and  shall 
pmsecute  any  sherifi^  for  the  escape  of  such  person,  the  court. 


^  17  Johns.  Rep.  63.  Johns.  Cas.  3.    15  Johns.  Rep. 

**  4  Cow.  Rep.  156.  266. 

^  9  Johns.  Cas.  905.   7  Johns.       ^  3  Johns.  Cas.  3. 
8«P  175. 178.  ••  15  Johns.  Rep.  256. 

**  Barnes,  873.  2  T.  R.  25.   2       «*  2  Johns.  Cas.  205. 

'•*  2  R.  St.  434.  s.  47. 
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iJCAFM.  in  which  such  action  shall  be  peading,  shall,  by  rale,  stay  all 
proceiedings  upon  the  judgment  against  such  sheriff,  until  he 
shall  have  had  a  reasonable  time  to  prosecute  the  bond,  Ukea 
by  him,  and  to  collect  the  amount  of  any  judgment  he  may 
recover  thereon/" 

"But  the  last  preceding  section  shall  not  extend  to  autho- 
rise such  stay  of  proceedings,  in  any  action,  where  the  judg- 
ment shall  have  been  recovered  against  any  sheriff,  for  any 
escape,  committed  with  the  assent,  aid,  or  assistance  of  sach 
sheriff-"* 

Forfdtiueof     Sheriffs s  remedy  on  ihe  band.']     We  have  seen  that  the  re 
vised  statutes  provide,  that  where  a  prisoner  has  been  allowed 
the  liberties  of  the  county,  on  giving  the  bond  prescribed,  '*in 
V    case  any  such  prisoner  sbaU  go  at  large,  without  the  liberties 
of  such  county,  without  the  assent  of  the  party  at  whose  suit 
such  prisoner  shall  be  in  custody,  the  same  shall  be  deemed  an 
"i^ljjig"    es^pe,  and  forfeiture.of  the  bond  so  executed."^     The  fol- 
lowing are  the  provisions  of  the  statutes,  relative  to  the  action 
to  be  brought  by  the  sheriff,  upon  the  bond,  after  forfeiture: 
Deteee.      "In  every  suit,  brought  by  a  sheriff  on  such  bond,  the  de- 
fendants may  plead  a  voluntary  return  of  the  prisoner,  to  the 
jail  from  which  he  escaped,  or  the  liberties  thereof,  or  a 
recaption    of  such   prisoner    by  the    sheriff,  from   whose 
*       custody   he    escaped,   before  the    commencement  of  such 
■  suit,  and  may  give  evidence  thereof,  in  bar  of  such  action; 
and  such  defendant  shall  be  entitled  to  make  suich,  or  any 
other  defence,  to  such  suit,  which  might  be  made  by  such  she- 
riff, to  an  action  against  him  for  such  escape."^  • 
Jnd    ent        "  ^^^  '^  ^^  actiou  shall  have  been  brought  against  such  sbe- 
t^^  dier-  j^ff^  f^r  gu^ii  escape,  and  due  notice  thereof  shall  have  been 
evSkoeeCi   g}^^^  ^^  ^^  prisoner,  and  his  sureties,  who  executed  the  bond 
tteboiSC     for  the  jail  liberties,  the  judgment  against  such  sheriff,  shall 
be  conclusive  evidence  of  his  right  to  recover  against  such 
prisoner,  and  his  sureties,  to  whom  such  notice  was  given,  in 


^  2  R.  St.  4d6.  8. 69.  3  2  R.  St.  434.  a.  47. 

^  lb.  487.  s.  60.  *  2  R.  St.  435.  s.  49, 
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the  action  on  such  bond,  as  to  all  matters  which  were,  or  might   *«^'' 
have  been»  controverted  in  the  action  against  the  sheriff."^ 

''In  every  such  action,  broucrht  by  a  sheriff  on  a  bond  exe-uidiiow 
cuted  for  the  jail  liberties,  if  it  shall  appear  to  the  court  that  ^>n«<i  on 
jadgment  has  been  rendered  against  such  sheriff,  for  the  es- 
cape of  the  prisoner,  and  that  due  notice  of  the  pendency  of 
the  action  against  the  sheriff  was  given  to  such  prisoner,  and 
his  sureties,  to  enable  them  to  defend  the  same,  such  court 
shall  render  judgment,  in  the  suit  upon  such  bond,  at  the  same 
term  in  which  the  writ  by  which  such  action  shall  be  codp- 
menced,  shall  be  returned  served."^ 

''But  to  entitle  any  sheriff  to  move  for  such  judgment,  he 
shall  have  filed  his  declaration,  and  shall  show  to  the  court, 
that  he  had  given  twenty  days  notice  of  such  motion."'' 

"If  it  shall  appear,  on  the  hearing  of  such  motion,  that  the 
defendants  have  any  meritorious  cause  of  defence,  which  was 
not  controverted  in  the  action  against  the  sheriff,  and  which, 
by  law,  could  not  have  been  so  controverted,  the  court  shall 
suspend  proceedings  on  such  judgment,  until  a  trial  in  such 
action  shall  be  had;  but  such  judgment  shall  remain  as  a  se-* 
cority  for  the  sheriff."^ 

"  If  such  defence  be  establis^d,  the  court  shall  vacate  such 
judgment,  and  render  judgment,  as  in  other  cases."' 

"  In  every  action  brought  by  a  sheriff  on  such  bond,  the  [!^!f2^. 
recovery  of  a  judgment  against  him  for  the  escape  of  the  pri-  ^  J]|^,^|. 
soner,  shall  be  evidence  of  the  damages  sustained  by  him,  in 
the  same  manner  as  if  such  judgment  had  been  collected;  and 
SQch  sheriff  shall  be  entitled  to  recover  the  costs,  and  his  rea- 
sonable expenses  in  defending  the  suit  against  him,  as  part  of 
his  damages.' 


wio 


fUmUfn  remedy  on  Uie  hond.']    The  statutes  provide,  ''li^l'^^' 
SQch  bond  shall  be  forfeited,  the  party  at  whose  suit  the  pri- 


'  lb.  8. 49.  »  lb.  8. 62. 

*Ib.8.50.  »Ib.8.53. 

'lb.  8. 51.  »*Ib.8.5*. 
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« 

■8CJIPBS.    soner  executing  the  same  shall  have  been  confined,  or,  in  case 
of  his  deathy  the  executors  or  administrators  of  such  party, 
shall  be  entitled  to  an  assignment  thereof,  which  shall  be  nade 
by  the  sheriff  taking  the  same,  or  in  case  of  a  vacancy  in  hU 
office,  by  his  under-sheriff,  by  an  endorsement  on  such  bond, 
executed  in  the  presence  of  one  or  more  witnesses."^^ 
■Hitvyu-        **The  party  to  whom  such  assignment  shall  have  been 
made,  may  maintain  an  action  on  such  bond,  as  asngnee  ol 
the  sheriff  tailing  the  same,  in  the  same  cases  in  which  svch 
action  might  be  maintained  l^  such  sheriff;  and  upon  obtain- 
ing judgment  therein,  he   shall  recover  damages  for  sack 
breaches  of  the  condition  as  shall  have  been  assigned  by  him, 
MufdniHMas  follows :  1.  If  the  prisoner  escaping  was  confined  by  virtue 
▼cred.        of  an  cxecutiou,  or  by  virtue  of  an  attachment  for  non-pajr* 
ment  of  costs,  the  measure  of  the  plaintiff's  damages  shall  be 
die  amount  directed  to  be  levied  by  such  execution,  or  attadh 
ment,  with  interest  thereon  to  the  time  of  such  recovery:  2,  If 
such  prisoner  was  confined,  by  virtue  of  a  capias  ad  respon- 
dendum, or  upon  a  surrender  in  exoneration  of  his  bail,  made 
before  or  after  judgment  rendered  against  him,  the  plaiotiJi 
shall  recover  only  the  actual  damages  sustained  by  him."^ 
AMifikmem       "The  acceptance  of  an  assignment  of  any  such  bond  shall 
aundnM^r'  be  a  bar  to  any  action  by,  or  on  behalf  of,  the  party  recetving 
such  assignment,  against  the  sheriff  or  other  officer  making 
the  same,  for  any  escape  by  the  prisoner  executing  such  bond? 
amounting  to  a  breach  of  such  bond/'^^ 
DafaBM  to       ''  Ia  every  action  brought  by  the  assignee  of  such  bond,  ik 
^  ^^^     defendants  shall  be  entitled  to  plead  a  voluntary  return  of  the 
prisoner  to  the  liberties  of  the  jail,  before  the  commencement  of 
such  action,  in  bar  thereof,  and  to  make  any  defence  wUcb  t^ 
would  be  entitled  to  make  if  such  action  had  been  brought  in 
the  name,  and  for  the  benefit,  of  the  sheriff  to  whom  such  bond 
was  executed/'** 


"  2  R.  St.  436.  B.  55.  '^  lb.  e.  57. 

»'  lb.  8.  56.  '  »♦  lb.  8.  58. 
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OF  THE  DI8CHAROS  OF  INSOLVENT  DEBTOBS. 


A  debtor  is  sometimes  released  from  imprisonment  on  exe-  SSw^miBd. 
cotion,  without  the  consent  of  his  creditor,  and  while  the  jndg- 
ment  remains  unsatisfied,  by  obtaining  a  discharge  from  im* 
prisonment  in  some  one  of  the  ways  provided  by  statute,  and 
of  which  a  very  general  view  may  not  be  misplaced  here.  It 
is  not  our  purpose,  however,  in  noticing  the  subject,  to  exhibit 
any  of  the  proceedings  by  which  such  discharges  are  to  be 
obtained,  but  merely  to  acquaint  the  reader  with  the  circum- 
stances which  entitle  a  debtor  to  apply  for,  and  obtain  them; 
their  effect  when  obtained;  and  the  grounds  on  which  they 
may  be  avoided* 

Bat  it  may  be  well,  first  to  notice  in  this  place,  a  salutary  !^^^^^~ 
provision  of  the  revised  statutes,  intended  to  prevent  a  debtor  t^^ppiy^te 
who  has  been  charged  in  execution  for  three  months,  from  or  beSvSv 
wasting  his  property  in  confinement)  and  then  obtaining  a  dis- 
cbarge, and  to  compel  him  to   make  an  application  within  a 
reasonable  time,  for  a  dischorge  by  some  one  of  the  modes 
provided  by  law,  or  be  precluded  from  obtaining  it     It  is  as 
follows: 

"  Where  any  person  shall  have  remained  charged  in  execu- 
tion for  the  space  of  three  months,  afler  being  entitled  to  make  an 
application  for  his  discharge,  accordingf»io  the  provisions  of 
this  article,  without  having  made  such  application,  and  with- 
out having  applied  for  a  discharge,  under  the  third  or  fifth 
^cles  of  this  title,  any  creditor  at  whose  suit  he  shall  have 
so  remained  charged,  and  his  personal  respresentatives  may, 
hy  notice  in  writing,  subscribed  by  him  or  them,  requure  such 
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iSchaVoYi.  P"soner  to  make  application  for  his  discharge,  according  to 
the  provisions  of  this  article."*** 

*'If,  within  thirty  days  after  personal  service  of  snch  nodce, 
sQch  prisoner  shall  not  present  a  petition  to  a  proper  officer, 
either  under  the  third  or  fifth  articles  of  this  title ;  or  shall  not 
serve  upon  the  creditor  giving  such  notice,  or  his  attorney,  a 
copy  of  a  petition,  and  of  an  account  of  his  estate,  with  nodce 
of  his  intention  to  apply  for  his  discharge,  according  to  the 
provisions  of  this  article;  or  if,  after  presenting  such  petition, 
under  the  said  third  and  fifth  articles,  or  serving  a  copy  of  a 
petition  under  this  article,  such  prisoner  shall  not  diligently 
proceed  thereon  to  a  decision,  he  shall  be  forever  barred 
from  obtaining  his  discharge  from  any  execution  in  which  he 
shall  be  so  imprisoned,  under  the  provisions  of  this  article,  or 
of  the  said  third  and  fifth  articles."*<» 

f^m'^dSta        1-  I'he  principal  mode,  by  which  such  a  discharge  maybe 

of  M  l^iv  obtained,is  that  provided  for  the  relief  of  insolvent  debtors, 

crtditon ;     by  discharging  them  firom  their  debts,  and  in  which  it  is  it- 

xicte.  quired  that  the  creditors  of  the  insolvent  should  j<nD  him  io 

petitioning  for  his  discharge.     In  order  to  obtain  his  discharge 

by  this  mode,  it  is  necessary  that  so  many  of  his  creditors 

residing  witliin  the  United  States,  as  have  debts  due  from  hnn, 

or  to  become  due,  amounting  to  at  least  two  thirds  of  all  the 

debts  which  he  owes  to  creditors  residing  in  the  United  States, 

should  join  in  the  petition.     It  is  also  necessary,  before  the 

discharge  can  be  granted,  that  an  assignment  should  be  made 

of  all  the  debtor's  estate,  for  the  benefit  of  all  his  creditors. 

The  statutes  require  the  debtor  at  the  time  of  presenting 
his  petition,  to  make  a  full  disclosure  of  all  his  creditors,  aod 
property,  under  oath,  and  that,  notice,  of  either  six  or  ten 
weeks,  should  be  gi^i^  to  his  creditors  to  show  cause,  at  a  ce^ 
tain  time  and  place,  why  he  should  not  be  discharged.  At  the 
time  appointed,  any  creditor  may  file  objections  to  the  in- 
.   solvent's  discbarge,  and  require  that  the  case  be  submitted  to  a 

*■  ■  -  — 

^  2  R.  St.  83.  8. 16.  '•«  lb.  34.  s.  17. 
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jury,  whose  verdict,  if  they  agree,  is  conclusive :  but,  if  they  xksolvekt 
do  not  agree,  or  if  no  jury  is  demanded  by  the  creditors,  the      — 
officer  before  whom  the  petition  is  pending,  determines  whether 
an  assignment  shall  be  made,  and  the  debtor  be  discharged* 
A  discharge  obtained  by  this-  mode,  discharges  the^debt 
wholly,  and  may  be  pleaded  in  bar,  or  given  in  Evidence,  on 
nodce,  under  the  general  issue.     There  are  some  debts,  how- 
ever, contracted  nnder  particular  circumstances,  as  will  be 
seen  by  reference  to  the  statutes,  from  which  the  discharge 
does  not  release  the  debtor's  property.     But,  as  regards  his 
person,  it  is  declared  to  operate  as  a  discharge  from  arrest,  or 
imprisonment,  for  every  debt  contracted  previous  to  the  exe- 
cution of  the  assignment,  and  from  any  liabilities  incurred  by 
making  or  endorsing  notes,  or  bills,  previous  to  the  execution 
of  the  assignment,  or  incurred  in  consequence  of  the  payment 
of  any  note,  or  bill,  by  any  party  thereto,  whether  such  pay- 
ment were  made  prior  or  subsequent  to  the  execution  of  the 
assignment.^^ 

A  debtor,  who,  after  the  statute  goes  into  operation,  in  con- 
templation of  becoming  insolvent,  or  of  petitioning  for  his 
discharge,  under  these  provisions  of  the  statute,  or  knowing  of 
his  insolvency,  makes  a  sale,  transfer,  or  assignment,  of  any 
part  of  his  property,  or  confesses  a  judgment,  or  gives  a  security, 
with  a  view  to  give  a  preference  for  an  aiitecedent  debt,  to  any 
creditor,  forfeits  his  right  to  a  discharge.  And  if  he  i&  guilty 
of /Tuiid,  or  peijury,  in  obtaining  it,  his  discharge  is  declared 
to  be  void  ;^*  and  the  following  section  of  the  statute  contains 
a  particular  enumeration  of  the  causes  which  will  avoid  a  dis- 
charge: 

"  Every  discharge  granted  to  an  insolvent,  under  this  arti- 
cle; shall  be  void  in  each  of  the  following  cases:  1.  If  such 
insolvent  shall  have  wilfully  sworn  false,  in  his  affidavit  annexed 
to  his  petition,  or  upon  his  examination,  in  relation  to  any 
material  fact,  concerning  his  estate,  or  his  debts,  or  to  any 
other  material  fact :  2.  If,  after  the  presentation  of  his  peti- 
Aoo,  he  shall  sell,  or  in  any  way  transfer,  or  assign,  any  of  his 


"  2  R.  St.  15.  A.  3.  "  2  R.  St.  15.  A.  8. 
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vuSuSm'  P^^P^^*  ^^  collect  any  debts  dae  hinii  and  shall  not  give  a 
—  just  and  true  account  thereof,  on  the  hearing  of  his  applica- 
tion ;  and  shall  not  also  pay,  or  secure  the  payment,  of  the 
money  so  collected,  or  the  value  of  the  property  so  assigned, 
as  h^ein  before  directed:  3.  If  he  shall  secrete  any  part  of 
his  estate,  or  any  books  or  writings  relative  thereto,  with  in- 
tent to  defraud  his  creditors :  4.  If  he  shall  fradulently  conceal 
the  names  of  any  of  his  creditors,  or  the  amount  of  any  som 
due  to  any  of  them :  5*  If,  in  order  to  obtain  his  discharge^ 
he  shall  procure  any  person  to  become  a  petitioning  creditor, 
for  any  sum  not  due  from  him  to  such  person,  in  good  faith: 
6»  If  he  shall  pay,  or  consent  to  the  payment  of,  any  portion 
of  the  debt  or  demand  of  any  of  his  creditors,  or  shall  grant, 
or  consent  to  the  granting  of,  any  gift  or  reward,  to  any  such 
creditor,  upon  an  express  or  implied  contract,  or  trust,  that 
the  creditor  so  paid,  or  rewarded,  should  become  a  peti- 
tioner in  behalf  of  such  insolvent,  or  that  he  should  abstain 
or  desist  from  opposing  the  discharge  of  such  insolvent:  7.  If 
he  shall  be  guilty  of  any  fraud  whatever,  contrary  to  the  tme 
intent  of  this  article."^'' 

EHKbane        2,  Another  mode  by  which  an  insolvent  may  be  wholly  dis- 

llnOID  flCDtt  a 

>n  proceed-  charged  from  his  debts,  is  where  he  has  been  actually  impn- 
]S\^m^  soned,  for  more  than  sixty  days,  upon  execution  in  a  civil  ao- 
i£btor  fa^  tion,  and  some  creditor,  to  whom  he  is  indebted  to  the  amount 
SraUonT  of  twenty-five  dollars,  for  which  a  suit  might  then  be  brought, 
artkie.^^  being  apprehensive  that  his  estate  will  be  wasted,  or  em- 
beszled,  petitions  for  a  compulsory  assignment  of  it. 

The  officer  to  whom  the  petition  is  presented,  makes  an 
order,  appointing  a  day  for  the  creditors  to  appear  before  him, 
and  determine  whether  they  will  unite  in  a  petition  for  an  as- 
signment of  the  debtor's  estate.  Due  notice  of  the  order  ha- 
ving been  given,  for  eight  weeks,  if,  on  the  day  appointed, 
creditors  residing  within  the  United  States,  having  debts  due 
to  them,  amounting  to  two-thirds  of  all  the  debts  owing  by  the 
debtor,  to  creditors  within  the  United  States,  have  united  in 

'' 2  it  Si.  38.  8. 95. 
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such  petitioti,  and  no  good  cause  to  the  contrary  appears,  the  ^^^^^ 
officer  appoints  a  day  for  the  debtor  to  make  a  disclosure  of     — 
his  creditors  and  estate,  and  to  execute  an  assignment  of  it, 
or  show  cause  why  such  assignment  should  not  be  made. 

If  the  necessary  number  of  creditors  do  not  join  in  the  pett* 
tion,  it  is  dismissed ;  but  if  a  sufficient  number  join,  the  case  of  the 
insolvent  is  decided,  after  he  has  made  the  requisite  disclo- 
sures, under  oath,  either  by  a  jury  or  the  officer,  as  in  the 
mode  first  noticed.  An  assignment  of  the  debtor's  property 
is  made,  whether  it  is  decided  that  he  is  entitled  to  his  dis- 
charge or  not. 

The  preference  of  any  creditor's  debt,  by  a  sale,  transfer, 
assignment,  judgment,  or  security,  will  prevent  the  insolvent's 
obtaining  his  discharge,  as  it  would  in  the  mode  first  noticed, 
and  the  discharge  has  the  same  ieffect,  and  may  be  avoided  for 
the  same  causes,  as  one  obtained  in  that  mode.** 

3.  A  third  way  in  which  an  insolvent  debtor  may  obtain  Duchirge 
Us  discharge,  but  from  imprisonment  only,  is  merely  on  bis  SwnenttlEr^ 
own  petition,  upon  presenting  which  to  the  proper  officer,  and  envuLbm 
making  the  required  disclosures  of  his  creditors  and  estate,  an  under  sui' 
order  is  granted,  that  his  creditors  show  cause.     Due  notice  of 
the  order  having  been  given,  for  six  or  ten  weeks,  the  case, 
as  in  the  modes  before  noticed,  is  decided  either  by  a  jury  or 
the  officer,  and  if  in  the  insolvent's  favour,  an  assignment  of 
his  [Mperty  is  made,  for  die  benefit  of  all  his  creditors,  and  a 
^scharge  is  granted,  exempting  his  person  firom  imprisonment, 
for  any  debt  due  or  Contracted  before  the  assignment,  and  for 
liabilities  of  the  kind  we  have  noticed,  when  speaking  of  the 
first  mode  of  obtaining  a  discharge;  and  a  preference  of  any 
creditor  will  preclude  him  firom  obtaining  his  discharge,  as  in 
ftat  mode.    Discharges  of  this  kind  are  void,  fiir  the  same 

feasons  as  those  before  noticed.** 

• 
4.  There  is  still  another  mode  provided,  by  which  *very  ^.^    ^^^ 
person,  (except  plaintiffs,  and  lessors  of  a  plaintiff,  and  defend-  ^^^^^^^ 


"  2  R.  St.  24.  A.  4.  "  2  R.  St.  28.  A.  5. 
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Bit^maH.  ^^  imprisoned  for  costs  only,)  who  is  imprisouedby  virtoe  of 

muDfflTrora  ^^^  ^^  more  executions,  in  civil  causes,  upon  which  there  is 

S^M^  wider  duc  a  sum  not  exceeding  five  hundred  dollars,  or  exceeding 

five  hundred  dollars,  if  he  has  been  imprisoned  for  three 

months,  may  obtain  his  discharge  firom  such  imprisonment. 

This  is  by  petition  to  the  court  firom  which  the  process 
issued,  or  to  the  court  of  common  pleas  of  the  county  in  which 
he  is  imprisoned.  Fourteen  days'  notice  of  the  application 
must  be  given,  and  the  debtor  is  required  to  make  a  £sclo- 
sure,  under  oath,  of  all  his  estate.  On  showing  cs^use,  if  the 
creditors  are  not  able  to  satisfy  the  court,  that  the  proceedings 
on  the  part  of  the  prisoner  are  not  just  and  fur,  an  assignment 
of  all  the  debtor's  property,  or  of  sufficient  to  satisfy  the  execu- 
tions, is  ordered,  and  he  is  discharged  from  imprisonment,  on 
any  execution  specified  in  his  petition.  If  the  applicant  for  the 
discharge  should  be  convicted  of  peijury,  in  any  of  tha  pro- 
ceedngs,  a  new  execution  may  be  issued  against  his  body.^ 

f 

m 

o^^eet  "^^  insolvent  discharge  extends  to  debts  due  from  the  iuBol- 
%unf^  vent,  jointly  with  others,'^  but  has  no  efiect  as  to  the  liabili^ 
of  the  other  partners.^  Where  a  party,  having  commenced  a 
suit,  afterwards  obtained  a  discharge  under  the  act,  and  theo 
a  judgment,  as  in  case  of  nonsuit,  was  rendered  against  him, 
for  not  going  to  trial,  it  was  held  that  his  discharge  was  no 
bar  to  an  action,  to  recover  the  costs  on  such  judgment^ 
And  where  a  judgment  was  obtained  against  the  bail,  before 
the  discharge  of  their  principal,  under  the  insolvent  law,  and, 
after  his  discharge,  execution  was  issued  against  them,  and 
they  paid  the  debt,  and  afterwards  brought  an  action  against 
their  principal;  it  was  held  that,  the  debt  not  being  certain 
until  after  the  discharge,  it  was  not  a  bar.^  But  the  costs 
arising  on  a  judgment,  obtained  against  the  insolvent,  before 
his  discharge,  are  a  debt  capable  of  liquidation,  and  barred  by 


~  2  R.  St.  31.  A.  6.  «  lb. 

^  8  Caines'  Rep.  4.    11  Johns.       ^  14  Johns.  Rep.  409. 
Rep.  198. .  ^«  6  Johns.  Rep.  126. 
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ihe  di^icharire,^  although  the  costs  were  not  taxed,  nor' the  roll  insolvent 
signed.^ 

A  discharge  is  no  bar  to  an  action  on  an  express  covenant 
to  pay  rent,  brought  to  recover  rent  accruing  subsequent  to 
the  discharge.  And  where  an  action  was  brought  on  a  bond 
against  a  surety  for  a  deputy  sheriff,  the  surety's  discharge  was 
held  not  to  be  a  bar,  as  at  the  time  when  it  was  obtained,  the 
damages  sustained  in  consequence  of  the  breaches  of  the  con*- 
dition  of  the  bond,  had  not  been  ascertained.^ 

A  judgment  obtained  against  an  insolvent  before  his  dis- 
charge in  an  action  for  a  tort, is  a  debt  within  the  statute,  and 
barred  by  the  discharge.^^  But  if  judgment  has  not  been  re- 
covered before  the  discharge,  it  will  not  bar  an  action  for  the 
tort^  A  discharge  affects  a  debt  due  the  state,  except  for 
taxes,  in  the  same  manner  as  other  debts,  but  does  not  affect 
debts  due  the  United  States,^  nor  does  it  extend  to  debts  due  to 
persons  residing  without  the  United  States.^^  Although,  if  the 
discharge  was  from  the  debt  entirely,  a  new  promise  will  waive 
the  cause  of  action ;  yet,  if  the  discharge  was  only  from  im- 
prisonment, a  new  promise  will  not  restore  the  right  to  impri- 
son the  defendant.^ 

Where  an  order  had  been  made  for  the  filiation  and  mainte*" 
nance  of  a  bastard  child,  for  a  weekly  sum  of  money,  upon 
which  the  father  was  imprisoned,  the  court  held,  that  having 
obtained  an  insolvent's  discharge  he  was  entitled  to  be  released, 
observing,  that  "  the  order  imposes  a  mere  civil  obligation,  for 
which  an  action  would  lie.  It  is  in  the  nature  of  a  judgment 
for  so  much,  payable  by  weekly  instalments*  Another  effect 
of  the  order  is,  to  impose  on  the  putative  father  the  obligation 


^  3  Johnfl.  Cas.  90.    5  Johns.  289.    14  lb.  128.    2  Wend.  Rep. 

Rep.  135.  n.  248. 

*  5  Johns.  Rep.  135.  con.  2  ^o  2  R.  St.  39.  s.  29, 30.  4  Cow. 

Johns.  Cas.  280.  Rep.  143. 

"  20  Johns.  Rep.  153.  ^  4  Cow.  Rep.  607.  and  see 

^  4  Cowen.  Rep.  66.  3  lb.  366.  notes  of  revisers  to  s.  2.  A.  3.  T- 

=•  9  Johns.  Rep.  161.    10  lb.  1.  Ch.  5.  P.  2. 

»  6  Cow.  Rep.  265. 637. 
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^imoLvurr  of  giving  suTcty  to  perform  it,  if  he  has  neglected  the  actoal 

—      performance.     For  default  of  both,  he  is  imprisoned*    He  if 

in  execution  for  not  performing  one  of  two  things,  both  of 

which,  are,  in  their  nature,  civil  obligations,  and  both  of  which 

Were  due  at  the  time  of  the  assignment.'*^ 

An  action  cannot  be  maintained  against  the  makerof  a  pro- 
missory note  payable  to  bearer,  by  a  person  to  whom  the  same 
has  been  transferred,  where  the  maker  has  obtained  a  discharge 
from  all  his  debts,  as  an  insolvent  debtor,  previous  to  the 
transfer ;  although,  after  the  discharge,  but  before  the  transfer, 
the  maker  makes  a  new  promise  to  the  payee  to  pay  the  debt, 
and  such  new  promise  is  set  up  by  way  of  replication  to  die 
plea  of  discharge.  An  insolvent's  discharge,  under  the  act 
exonerating  a  debtor  from  the  payment  of  his  debts,  discharges 
the  debt  for  which  a  note  is  given ;  the  note  becomes  functus 
officio,  loses  its  negotiable  qualities ;  and  a  person  to  whom  it 
is  transferred  after  such  discharge,  acquires  no  right  to  main- 
tain  an  action  upon  it.  A  promise  to  pay  a  debt  discharged 
under  such  insolvent  law  is  a  new  contract.  A  suit  on  such 
contract  can  be  brought  only  in  the  name  of  the  person  with 
whom  the  contract  is  made ;  and  a  note,  the  evidence  of  the 
original  debt,  has  no  connection  with  such  suit,  other  than  as 
furnishing  a  consideratioti  for  the  new  promise.  In  declaring 
in  an  action  brought  after  such  new  contract,  the  plaintiff  vasj 
set  forth  the  original  cause  of  action,  and  in  his  replicatioo 
aver  the  new  promise.^ 

iMii^uie  An  insolvent  discharge  of  a  neighbouring  state,  which  ex- 
^^  empts  the  person  from  imprisonment,  but  leaves  the  futoie  ac- 
quisitions of  the  debtor  liable  to  execution,  relates  to  the  le* 
medy  merely,  not  the  contract,  and  is  not  of  any  force  in  this 
state.  Imprisonment  is  no  part  of  the  contract.  The  lex  fori 
governs  the  remedy.  An  insolvent  law  does  not  operate  as  a 
part  of  the  lex  loci  contractus,  unless  it  discharge  the  con* 
tract." 


"  6  Cow.  Rep.  277.  3»  2  Cow.  Rep.  028. 
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The  statutes  provide,  that  if  the  insolvent  be  in  prison  in  ^*^^^^^ 
any  suitor  proceeding,  founded  upon, any  contract  or  liability,  iiov^m. 
in  which  he  is  exempted  by  his  discharge  from  imprisonment,  ^^lu^.'^ 
he  shall  be  discharged  therefrom,  upon  producing  his  dis- SLciwrge! 
charge,  and  endorsii|g  his  appearance  upon  any  mesne  pro- 
cess on  which  he  may  be  so  imprisoned  :^  And,  that  if  he 
shall  be  arrested  on  mesne  process  in  a  suit  upon  any  debt  or 
liability  in  which  he  is  exempted  from  imprisonment  by  his  dis- 
charge, and  shall  apply  to  any  officer  to  discharge  him  from 
sacb  arrest,  such  officer  shall  cause  reasonable  notice  to  be 
given  to  the  plaintiff  to  show  cause  why  the  insolvent  should 
not  be  discharged  from  the  arrest;  but  it  is  also  provided, 
which  is  in  some  respects  an  alteration  of  the  former  rule,^'' 
that  the  plaintiff  in  the  suit  may  show  as  cause  against  the  dis- 
charge of  the  insolvent,  any  fraud  committed  by  the  insolvent 
in  obtaining  his  discharge  or  any  of  the  causes  enumerated  in 
the  statute  for  avoiding  the  discharge,  and  that  the  officer  may 
cause  the  defendant  to  be  held  to  bail  as  if  no  discharge  bad 
been  granted*^ 

If  a  discharge  be  obtained  in  time,  it  must  be  pleaded  or 
given  in  eindence :  If  the  insolvent  lies  by,  and  omits  to  plead 
it,  the  court  will  not  relieve  bim  on  motion,^  nor  wiU  they, 
when  after  judgment  is  obtained  against  him,  he  is  surren- 
dered by  his  baiU^  But  if  the  discharge  was  not  obtained 
in  time  to  be  pleaded,  the  defendant  may  be  relieved  on  mo- 
tion, without  being  put  to  an  audita  querela,  and  if  obtained 
on  the  same  day  that  judgment  is  rendered,  he  may,  on  being 
taken  in  execution,  be  discharged  by  the  court  in  which  judg- 
inent  was  given.^  And  where  a  discharge  of  the  person  is 
obtained  intermediate  the  verdict  and  the  judgment,  the  court 
^  order  a  perpetual  stay  of  execution ;  but  if  the  discharge 
i«  objected  to,  will  open  the  cause,  so  as  to  give  the  plaintiff  an 
opportunity  to  contest  it,  the  judgment  standing  as  security.^ 


"  2  a.  St.  23. 8. 34.' lb.  30. 6. 11.  ^  2  Caines*  Rep.  102. 

""  See  1  Cow.  Rep.  60.  228.  9  *^  1  Johns.  Cas.  133. 

Johns.  Bep.  350.  ^  4  Johns.  Rep.  191. 

*  2  R.  St.  88.  8.  21, 22.  **  1  Cowen.  Rep.  165. 42. 44.  n. 
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iNsoLvcKT  Where  a  defendant  obtains  his  discharge,  after  a  declaration 
—  has  been  filed  against  him,  in  a  suit,  he  ought  to  plead  his 
discharge  at  or  before  the  next  term,  or  at  least  before  a 
default  has  been  entered  for  want  of  a  plea;  and  if  he  neglects 
to  do  so,  he  will  not  be  allowed,  after  a  judgment  has  been  per- 
fected against  him,  to  do  it  nunc  pro  tunc.^  But  the  defend- 
ant has  been  .permitted,  although  a  continuance  had  inter- 
vened, to  plead  his  discharge  nunc  pro  tunc/^  Where  one, 
having  given  a  bond  and  warrant  of  attorney,  obtained  his 
discharge,  and  afterwards  judgment  was  entered  on  the  bond, 
the  court  ordered  the  judgment  to  be  set  aside.^ 

In  pleading  an  insolvent's  discharge,  great  care  should  be 
taken  to  aver  every  fact  and  circumstance  which  is  required 
in  the  statutes,  in  order  to  give  the  officer  granting  the  dis- 
charge jurisdiction.  An  omission  of  such  averments  is  a  fatal 
defect.^« 

wiiatwiu        If  an  insolvent's  discharge  is  pleaded  to  an  action,  the 

avoid  adit-  or  -' 

cimrge.  court  will  uot  inquire  into  the  regularity  of  the  proceedings 
before  the  judge  or  court  who  granted  it:  The  discharge  is 
conclusive,  and  can  only  be  avoided  for  fraud  :^^  It  is  conclu- 
sive, as  to  the  facts  set  forth,  and  cannot  be  avoided,  except 
for  the  particular  causes,  or  frauds,  specified  in  the  statutes.^ 
Where  an  insolvent  did  not  insert  in  bis  inventory  of  debts 
due  to  him,  a  claim  which  he  had  on  the  United  States,  for 
services  during  the  war,  and  for  which,  at  the  time  of  his  peti- 
tion, he  was  regularly  entitled  by  law  to  compensation, 
although  he  did  not  receive  it  until  after  his  discharge,  it  was 
held  a  fraudulent  concealment,  and  the  discharge  void.^^ 

If  the  specification  of  the  cause  and  consideration  of  the 
debts  due  from  the  insolvent,  set  forth  in  his  inventory,  accord- 


^  16  Johns.  R6p.  836.  Rep.  did.   3  Wend.  Rep.   247 

*•  9  Johns.  Rep.  255.  '328. 

«'  1  Johns.  Cb8.  105.  «''  1  Gaines'  Rep.  129. 

«•  1  Johns.  Rap.  91.    7  lb.  75.        «*  1  Johns.  Rep.  900. 
11  lb.  224.    20  lb.  208.    1  Cow.        ^*  3  Johns.  Cas.  125 
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ing  to  the  statute,  fairly  apprise  tlie  creditors  of  tlie  general  iwoi'V«»'p 
ground  of  indebtedness,  so  as  to  give  them  a  clae  to  inquiry, 
it  is  sufficient;  and  the  court,  in  this  case,  observed,  that  there 
were  exceptions  which  ought  to  b^  allowed,  if  made  by  the 
creditors  at  the  hearing,  before  the  discharge  is  granted,  which 
ought  not  be  listened  to  afterwards ;  and  that,  if  it  were  not 
so,  there  would  be  ho  use  in  fact  of  the  previous  notice  and 
heariDg,  for  a  wary  'creditor  would  not  urge  his  objections 
until  after  the  discharge,  when  it  would  be  impossible  to 
amend  the  specification,  or  obviate  the  objection.^ 

If  the  discharge  was  not  procured  by  fraud,  and  if  no  fraud 
was  committed  in  any  of  the  proceedings  upon  which  it  was 
founded,  it  has  been  considered  questionable  whether,  inde- 
pendently of  the  present  statutory  provisions  in  this  particular, 
a  prior  conveyance  of  property  by  the  insolvent,  with  an 
intent  to  defraud  his  creditors,  would  connect  itself  with  the 
jabsequent  proceedings  to  obtain  the  discharge,  and  infect  it^ 

^  20  Johns.  Rep.  21.  «  10  Johns.  Rep.  442. 
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psocsB]>nf Gs  ni  icntB  vaoxab. 


SQbjeet  ar-  The  actioD  of  iGire  facias,  the  cases  ia  which  it  lies,  the 
necessary  parties  to  it,  the  times  within  which  it  mast  be 
brought,  as  well  as  its  incidents  generally,  having  been  conii- 
dered  very  ftilly  in  a  former  part  of  our  work,'  it  remaiu 
now  only  to  treat  of  the  proceedings  in  the  action,  inchidisg 
certain  preparatory  steps,  which  are  necessaiy  to  be  taken  is 
some  cases,  before  it  can  be  broagbt  These  preparetoiy 
steps,  and  such  rules  as  are  not  of  general  application,  will  be 
first  noticed,  and  the  proceedings  in  the  action  generaUy,  be 
afterwards  given. 

Otttofwhat     ScirefEuAuincoieiofjudgmentfgeneralfy.']  A  scire  Adas 

t^tsUmtoUh  upon  a  judgment  must  be  sued  out  of  the  same  court  where 

the  judgment  was  given,  if  the  record  remains  there  f  or  if  it 

If  jiidfBMBt  has  been  removed,  out  of  the  court  where  the  record  is.  If  the 

undar  tsneii 

ynn  ou ;  judgment  is  under  seven  years  old,  the  plaintiff  may  sue  out  a 
.    scire  facias,  as  a  matter  of  course,  without  any  rule  or  motioo: 

if  own  But,  if  it  be  above  seven  years  old,  he  cannot  have  a  scire  fiujas, 
according  to  the  English  practice,  without  a  side  bar  rok; 
and  this  practice,  in  the  absence  of  any  rule  of  their  own  on 
the  subject,  the  supreme  court  appear  to  have  adopted.' 

if  over  ten ;      We  have  seen  that  a  scure  facias  to  revive  any  judgment  or 


'  Vol.  1.  p.  60.  3  17  Johns.  Rep.  107. 

>  Tidd.  Pract.  1166.  Com.  Di^. 
Tit.  Pleader,  3.  h.  9. 
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recovery  which  may  be  hereafter  docketed,  must  be  brought 
within  ten  years  after  the  time  of  its  being  doclieted ;  and  witli- 
iD  ten  years  after  the  first  day  of  January,  1830,  where  the 
judgment  or  recovery  was  doclieted  anterior  to  that  time.^ 
The  former  practice,  as  to  the  mode  of  bringing  a  scire  facias 
to  revive  a  judgment  over  ten  years  old,  cannot,  of  course, 
apply  to  judgments  to  be  recovered  hereafter,  but  appears  to 
be  still  applicable  to  such  as  do  not  come  within  the  first  limi- 
tation above  referred  to.  According  to  this  practice,  where 
the  judgment  is  of  above  ten  years  standing,  the  plaintifl*  must 
apply  to  the  court  for  leave  to  issue  a  scire  facias,  supported 
by  an  affidavit,  that  the  judgment  remains  unsatisfied.' 

If  the  judgment  be  of  more  than  twenty  years'  standing,  the  if  over 
plaintiff  must  give  notice  of  the  motion,  with  a  copy  of  the 
affidavit,  to  the  defendant,  or  move  for  a  rule,  to  show  cause 
why  a  scire  fecias  should  not  issue.  In  the  latter  case,  the 
court  has  a  discretion  over  the  questicm,  to  deny  the  motion, 
or  not;  but  where  the  judgment  is  less  than  twenty  years  old, 
they  have  no  power  to  refuse  the  application/ 

A  scire  fecias  to  revive  a  judgment,  by  or  agmnst  the  par-  in  wui 
ties,  or  their  personal  representatives,  not  being  an  original 
proceeding,  but  a  continuation  of  the  former  suit,  must  be 
brought  in  the  county  where  the  venue  was  laid,  in  the  orip- 
nal  action;*  but  upon  a  return  of  nihil  to  the  writ,  against  the 
personal  representative,  the  plaintiff,  upon  a  testatum,  may 
have  a  scire  facias  against  the  hefars  and  ter-tenants,  in  a  diA 
ferent  county.' 

The  scire  facias  upon  a  judgment,  may  be  tested  at  any  time  Tate, 
^fter  the  judgment,  or  fiirst  day  of  the  term  to  which  it  relates ; 
^  it  may  be  ante-dated,  even  in  term  time,  unless  where  it 
issues  by  rule  of  court' 


*  Ante,  Vol.  1.  p.  60.    2  R.  St.  •  9  Johns.  Rep.  250. 

^'^.  i.  8.  ''  Cio.  Car.  818.  ca.  4.  Corth. 

*  17  Johns.  Rep.  106.  and  see  10&.  2  Saund.  72.  q.  r. 
Tidd.  Pnct.  1157.  2  Salk.  508.  *  Salk.  Rep.  509.  pi.  6. 

^l-  Hep.  995. 1140.  9  Johns.  Rep. 

84. 
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DefeBdant*!  If  a  sciFe  facias  be  broaght  on  a  judgment,  tbe  defendant^ 
where  there  is  no  such  judgment,  or  it  is  untruly  stated  ia  the 
declaration,  may  plead  nul  tiel  record,^  payment;^®  or  a  re- 
lease ;^^  or  that  the  debt  or  damages  were  levied  on  a  fieri  br 
cias,^'  or  his  person  taken  in  execution,  on  a  capias  ad  satisfa- 
ciendum.^' But  it  is  a  rule,  that  the  defendant  cannotplead 
any  matter,  which  he  might  have  pleaded  to  the  original  ac- 
tion, or  which  existed  prior  to  the  judgment;  and  it  makes  do 
difference  whether  the  judgment  was  entered  up  by  confession 
on  a  warrant  of  attorney,  or  by  default,  or  on  plea ;  but  where 
the  judgment  is  by  confession,  the  proper  remedy  is  by  an  ap- 
plication to  the  court  for  relief,  on  motion.^^ 

JSSL"*^  '^'  ^^  ^^  execuiian  after  two  yeatfJl  A  scire  facias  upoo  a 
judgment,  to  have  execution  after  two  years,  states  the  judg- 
ment recovered  by  the  plaintiff;  which  differs  according  to 
tbe  nature  of  the  action,  and  the  .court  in  which  it  was  ob- 
tained. It  then  states  that,  although  judgment  be  therenpoa 
given,  yet  execution  of  the  debt,  or  damages,  still  remains  to 
be  made :  and  commands  the  sheriff  to  make  known  to  tbe 
defendant,  that  he  be  in  court  at  the  return  day,  to  show  why 
the  plaiintiff  ought  not  to  have  execution  against  him,  for  the 
debt  or  damages,  according  to  the  form  and  effect  of  .the  reco- 
very, &c.  This,  being  a  judicial  writ,  must  pursue  the  nature 
of  the  judgment:  therefore,  if  a  joint  judgment  be  obtained 
against  two,  the  scire  facias  must  be  against  both :  And  m  set* 
ting  out  the  judgment,  if  there  be  a  material  variance,  it  will 
be  fatal,  on  nul  tiel  record.^^ 


»  16  Johns.  Rep.  55.  2.  pi.  5.    8  Johns.   Rep.  77.  « 

^^  2  Tidd.  1185.  Cranch.  187.    After  a  scire  ftciis 

"  3  L«v.  272.    16  Johns.  Rep.  in  a  judgment  confessed  on  wir- 

579.  rant  of  attorney,  a  feigned  issue 

"  Dy.  299.  b.  pi.  34.    4  Leon,  was  awarded  to  try  whether  tbe 

194.  Cro.  Car.  328.  ca.  12.  1  Lev.  contract  was  usurious,  Cowp.  73^- 

92.  .        "  JiM.  Pract.  1157,  1168.  2 

*'  Salk.  271.  pi.  1.  Salk.  698.  Carth.  Rep.  105.  S.  C 

>«  Ca8.  temp.  Hardw.  233.  Salk. 
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We  have  seen,  that  after  the  iudirnient  has  been  once  re-  Jodcmem 

'  ^      o  ooce  re- 

vived by  scure  facias,  if  execution  is  not  taken  out,  within  tbe^'^^*^^- 

time  allowed,^^  it  cannot  be  taken  out  afterwards,  without  a 
new  scire  facias;  but  in  such  cases,  the  new  writ  may  be  Is- 
sued without  motion,  for  the  judgment  was  revived  before." 

So,  it  was  held  before  the  revision,  that  if  the  plaintiff,  who  Diieontinu- 
sued  out  a  scire  facias,  to  revive  a  judgment,  did  not  pro-  ^<^- 
Geed  upon  it  within  a  year  and  a  day,  it  was  a  discontinuance ; 
and  where,  after  scire  facias  returned,  a  default  was  entered 
for  not  appearing  and  pleading,  and  the  plaintiff  suffered 
more  than  a  year  and  a  day  to  elapse,  before  he  entered  judg- 
ment, it  was  held  to  be  a  discontinuance,  and  the  judgment 
irregular.  And  if,  after  revival  of  the  judgment,  the  defend- 
ant die  before  execution,  the  plaintiff  cannot  afterwards  take  it 
out,  without  a  new  scire  facias,  or  action  on  the  judgment; 
but  he  may  have  a  new  writ,  without  motion." 

To  kdtve  execution  in  cases  of  cocena/nU^  lfc.'\  The  sta-  statuuHy 
tutes,  after  providing  that  the  judgment  rendered,  shall  remain 
as  security  for  further  breaches,  be,  and  ^ving  a  scire  facias, 
to  recover  the  damages  sustained  thereby,  direct,  that  *'tlie 
Kke  proceedings,  to  ascertain  such  damages,  shall  be  had  upon 
such  writ,  as  are  herein  provided,  in  the  first  instance;  and,  if 
the  plaintiff  recover,  judgment  shall  be  rendered,  that  the 
plaintiff  have  execution,  to  collect  the  amount  of  the  damages 
that  shall  have  been  assessed  li^y  the  jury.''"  The  proceed- How  dunft- 
ings,  to  assess  the  damages  in  the  scire  facias,  which,  under 
this  provision,  are  the  same  as  in  the  origmal  action,  may  be 
kamt  fipom  the  following  provisions : 

''Upon  the  trial  of  such  action,  if  the  jury  find  that  any  as- <m  trial 
ngament  of  such  breaches  is  true,  and  that  the  plaintiff  should 
mover  damages  therefer,  they  shall  assess  such  damages,  and 
shall  specify  the  amount  thereof  in  their  verdict,  in  addition  to 


''  Ante,  Vol.  1.  p.  58.  «*  Salk.  Rep.  506.  pi.  3. 

"  Tidd.  Ptact.  1166.  3  Stand.       "  2  R.  St.  979.  s.  13. 
^'  6.  (1.)  e,  f.  g. 

Vol.  ir  64 
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their  finding  upon  any  other  question  of  fact  submitted  to 
thcm."*> 

g"  ^  of  « If,  in  such  action,  the  plaintiffs  shall  obtam  judgment  upon 
demurrer,  or  by  confession,  or  by  default,  a  writ  of  inquiiy 
shall  issue  to  the  sberifi*  of  the  county  in  which  the  venue  is 
laid,  to  inquire  into  the  truth  of  the  breaches  assigned,  and  to 
assess  the  damages  of  the  plaintifi*,  sustained  thereby,  which 
shall  be  executed  and  returned,  as  other  writs  of  inquiry."'' 

or  jit  the  cir-  ^<  Instead  of  issuing  a  writ  of  inquiry,  as  provided  in  the  last 
section,  the  plaintiff  may  make  up  a  circuit  roll  of  the  plead- 
ings and  proceedings  in  such  action,  with  an  entry  of  an  order 
therein,  that  the  truth  of  the  breaches  assigned  be  inquired 
into,  and  the  damages  sustained  thereby,  be  assessed,  at  the 
next  circuit  court  to  be  held  in  the  county  in  which  the  venae, 
in  such  action,  is  laid ;  and  such  circuit  court,  shall  proceed 
thereon,  pursuant  to  such  order,  in  the  same  manner  as  in  other 
causes  sent  to  that  court  to  be  tried,  and  shall,  in  like  man- 


euit 


ner,  return  the  verdict  of  the  jury  thereupon-'*^ 

Further  The  Statutes  further  provide,  that  "  upon  payment,  or  satis- 

reac  ei.     fn^^jQn  ^f  ^^  amount  of  damages,  so  found,  with  interest 

thereon,  and  the  costs  and  charges  of  the  proceedings,  the  real 
and  personal  estate  of  the  defendant,  and  his  body,  shall,  in 
like  manner,  be  exonerated  from  any  liability,  for  the  damages 
so  assessed ;  but  such  judgment  shall  remain  as  security  for 
further  breaches,  as  herein  before  provided."^ 

Finding  of  '^  Whenever,  in  any  action  brought  according  to  the  provi* 
^  when  a  g|^Qg  ^f  ^^^  article,  the  jury  shaU  find  that  an  assignment  of 
breaches  is  not  true,  the  same  shall  be  a  bar  to  any  other,  or 
further  suit,  by  scire  facias,  or  otherwise,  for  the  recovery  of 
any  damages,  alleged  to  have  been  sustained  by  occasion  of 
the  same  breaches,  so  assigned."^ 


"»  2  R.  St.  378.  8.  0.  '^  2  R.  St.  379.  8. 14. 

«  lb.  8.  7.  »•  lb.  s.  15. 

^  lb.  8.  8. 
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To  hate  execution  against  executors^  tfc.']  By  taking  ei^^^^^ 
judgment  of  assets,  qnando  acciderint,  the  pluntiff  admits  that  J^^^jJ.^^ 
the  defendant  has  fully  administered  to  that  time;  and  there- 
fore, on  a  scive  facias,  or  in  an  action  of  debt,  on  the  judgment  sug* 
gesting  a  devastavit,  the  court  will  not  allow  the  plaintiff  to 
give  any  evidence  of  effects,  come  to  the  defendant's  hands 
before  the  judgment.^  And  for  the  same  reason,  the  scire 
facias  on  a  judgment  of  assets,  quando  acciderint,  must  only 
pray  execution  of  such  assets  as  have  come  to  the  defendant's 
hands  since  the  former  judgment;  and,  if  it  pray  execution  of 
assets  generally,  it  cannot  be  supported.^  Where,  upon  a 
suggestion  of  assets,  a  scire  facias  was  taken  out,  and  assets 
were  found  for  part,  judgment  was  given  to  recover  so  much 
immediately,  and  the  residue  of  assets  in  futaro*^ 

There  must  be  the  same  notice  of  ezecutinir  the  writ  of  Notieeor 

^  executing 

scire  fieri  inquiry,  as  of  a  conunon  writ  of  inquiry.^  ^^  taqiafy/ 


■UtM. 


On  a  judgment  anthe  introduction  ofnewpartie$  by  death.']  Formof  writ 
Where  either  party  dies  after  interlocutory  judgment,  and  be- 
fore  the  execution  of  the  writ  of  inquiry,  the  scire  facias  ought 
to  be  for  the  defendant,  or  his  executors,  or  administrators,  to 
show  cause  why  the  damages  should  not  be  assessed  and  re- 
covered against  them,^  and  to  hear  the  judgment  of  the  court  and^hatit 
thereupon.^  But  where  the  death  happens  after  the  wntjot 
inquiry  is  executed,  and  before  final  judgment,  the  scire  facias 
must  be  to  show  cause  why  the  damages  assessed  by  the  juiy 
should  not  be  adjudged  to  the  plaintiff,  or  his  executors,  or 
administrators.^' 


**  Bui.  N.  P.  169.  Tidd.  Pract.  366.  S.  C.  Cas.  Pr.  C.  P.  1.  Tidd. 

lia\  Pract.  1165. 

"  6  T.  R.  1.  2  Wms.  Saund.  ^  Lil.  Ent.  647.    Tidd.  Pract. 

219.  (2.)  1169. 

'^  Perryman   vs.   Westwood,  ^  6  Mod.  144. 

cited  in  1  Vent.  95.  and  1  Sid.  448.  "1  Wils.  Rep.  243.    1  T.  R. 

**  GUb.  Cas.  95.    1  Str.  235.  388.  2  Saund.  Rep.  6.  (2.)  Tidd- 

^.   2  Ld.  Raym.  1382.    8  Mod.  P^t.  1170. 
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The  scire  facias  on  a  judgment  by  the  personal  represenu- 
tives  states,  in  addition  to  the  judgment,  the  death  of  the  testa^ 
tor,  or  intestate,  as  the  court  have  been  informed  by  the  person 
suing  it  out,  who  is  described  as  his  executor,  or  administn* 
tor.^  If  the  writ  be  brought  against  personal  representatives, 
it  states  that  the  testator  died,  having  made  the  defendant  his 
executor,  or,  in  the  case  of  an  administrator,  the  death  of  the 
intestate,  and  the  grant  of  administration;  and  it  is  for  the 
defendant  to  show  why  the  plaintiff  should  not  have  execution 
of  the  debt  or  damages,  to  be  levied  of  the  gc)ods  and  chattels 
which  were  of  the  testator  or  intestate,  at  the  time  of  liis  deadi,  in 
the  defendant's  hands  to  be  administered.^  In  a  scire  facias  on  a 
judgment  recovered  by  an  executor,  the  death  of  Uie  testator 
need  not  be  expressly  averred.^ 

ivhataicv     If  the  scire  facias  be  brousrht  aninst  an  executor,  or  adoii* 

tor,  se.  msy  o         o 

pin4.  nistrator,  he  may  plead  plene  administravit:  Under  this  plea, 
an  executor,  or  administratoi*,  plaintiff,  against  whom  a 
balance  has  been  certified  under  a  plea  of  set-^ff,  or  against 
whom  referees  have  reported,  may  give  in  evidence  payments 
made  by,  or  judgments  recovered  against  him;  but  then  the 
judgment,  being  entitled  to  a  preference,  he  must  show  in 
what  manner  he  has  adnunistered*^  And  where,  in  an  action 
against  an  executor,  the  plaintiff  dies  after  interlocutory,  and 
before  final  judgment,  the  defendant  cannot  plead  to  the  scire 
facias,  for  assessing  damages  a  judgment  upon  bond  againsthis 
testator,  and  no  assets  ultra ;  for  the  statute  never  intended  that  the 
executor  should  be  in  a  better  situation,  as  to  the  assessing  of 
damages  upon  the  inquiry,  than  his  testator,  who  could  have 
pleaded  nothing  but  a  release,  or  other  matter  in  bar,  arising 
puis  darrein  continuance.^    But  to  the  scire  facias  upon  the 


^  See   Tidd.  Piact.  1178.    2  »  Ld.  Raym.  8, 4. 

Saund.  6.  (1.)  720.      -  ^  Sdk.  315.  pi.  31.  6  Mod.  142. 

»  Tidd.  Pract.  1173.  2  Saund.  72.  u.  6  Cianch.  188. 
^  lStr.Rep.d31.  2Ld.Rayin. 
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final  jttdgment,  it  seems  the  executor,  or  administrator^  may 
plead  plene  admioistravit,  or  other  matter  of  defence  arising 
subsequently  to  the  judgment.^ 

It  is.  provided  by  statute,  that,  where  a  scire  facias  b  brought 
upon  a  judgment,  the  defendant  may  plead  payment  of  the 
amount  due  on  such  judgment  in  bar  of  such  writ.^^ 

The  revised  statutes  contain,  besides  those  which  we  have  Btatatory 
already  noticed»^  the  following  provisions  in  relation  to  reviv-  to  nviving 
iog  judgments  against  real  estate :  B«amrt  real 

*'  Whenever  a  scire  facias  shall  be  brought  against  the  tenants 
of  any  real  estate,  other  than  heirs  or  devisees,  to  charge 
SQch  real  estate  with  any  judgment  or  recovery  sought  to  be 
revived,  such  tenants,  or  any  of  them,  may  plead  in  abatement, 
1.  That  the  heirs  or  devises  of  the  party  against  whom  such 
judgment  or  recovery  was  had,  or  any  of  them,have  not  been  sum- 
moDed ;  or,  2.  That  there  are  other  persons  who  are  joint  tenants, 
or  tenants  in  common,  with  those  so  pleading,  of  the  same  lands, 
in  respect  of  which  they  have  been  summoned ;  or,  3.  That  there 
are  other  tenants  of  other  lands  in  the  same  county,,  which,  if 
the  lands  of  the  defendants  be  chargeable  with  the  judgment 
and  sought  to  be  revived,  are  equaUy  chargeable  therewith,  speci* 
fyiug  the  names  of  such  parties,  and  the  lands  held  by  them :  And 
thereupon,  if  any  such  plea  be  admitted  or  established,  the  pro* 
ceedings  against  those  so  pleading  shall  be  suspended,  until 
the  plaintiff  in  the  action  shall  have  summoned  the  parties 
named  in  such  pka ;  but  no  second,  or  further  plea  of  the  like 
natnre,  shall  be  allowed  in  any  such  action."^ 

*' In  proceedings  by  scire  facias  against  heirs  or  devisees,  to 
enforce  any  liability  arising  from  their  being  tenants  of,  or  claim* 
ing  any  real  estate,  the  defendants,  or  any  of  them,  may  plead, 
in  abatement,  that  there  are  other  heirs  or  devisees  who  ought 
to  be  charged,  who  have  not  been  summoned;  and  thereupon, 
if  inch  plea  be  admitted  or  established,  the  proceedings 
against  those  so  pleading,  shall  be  suspended,  until  the  plain- 


"  1  Galliflon,  160.  »  1  Vol.  p.  09. 

"  2  E.  St.  863.  0. 11.  *•  2  R.  St.  677.  t.  6. 
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tiff  in  the  action  shall  have  summoned  the  parties  named  in 
such  plea ;  but  no  second,  or  further  plea  of  the  like  natnre, 
shall  be  allowed  in  any  such  action."^^ 

^<  No  person  against  whom  any  recovery  shall  be  had  upon 
any  writ  of  scire  facias,  shall,  by  reason  of  any  omisaon  to 
plead  either  of  the  pleas  herein  before  specified,  or  of  soy 
thing  herein  contained,  be  precluded  from  his  remedies  for 
contribution,  against  other  persons  bound  to  contribute  to  the 
satisfaction  of  the  judgment  or  recovery  revived  by  such  scire 
facias,  and  not  made  a  party  thereto.''^ 

'^  Any  defendant  in  a  writ  of  scire  facias,  brought  to  revive 
a  judgment  against  real  estate,  shall  hereafter  be  allowed  to 
plead,  in  bar  of  such  writ,  1.  That  he  is  not  tenant,  and  does 
not  hold  any  of  the  lands  in  respect  to  which  he  shall  have  been 
summoned ;  or,  SL  That  he  is  not  tenant  of  any  particular  partor 
parcel  of  such  lands ;  or,  3.  That  he  holds  in  several^,  any 
such  lands,  in  respect  to  which  he  shall  have  been  summoned, 
as  joint  tenant,  or  tenant  in  common:  and  hereafter  no  sncb 
pleas  shall  be  allowed  in  abatement  of  such  writ;  nor  shall 
any  plea  of  sole  tenancy  be  allowed.''^ 

**  If  any  such  plea  be  admitted  or  established,  judgment 
shall  be  as  follows:  1,  Where  the  defendant  does  notboM 
any  part  of  the  lands,  in  respect  to  which  he  shall  have  been 
summoned,  judgment  shall  be  tendered  in  favour  of  such  de* 
fendant:  2.  Where  the  defendant  holds  only  a  part  of  such 
lands,  the  plaintiff  shall  have  judgment  only  as  to  the  part  so 
held ;  and  if  the  cause  be  tried  by  a  jury,  they  shall  specify 
such  part  in  their  verdict,  as  in  the  action  i»f  ejectment:  3.  U 
any  such  plea  of  several  tenancy  be  admitted  or  established, 
the  plaintiff  shall  have  judgment  according  to  the  title  of  the 
defendant;  and  if  the  cause  be  tried  by  a  jury,  they  shall  in 
like  manner  specify  the  same  in  their  yerdict«''^ 

"  No  scire  facias  to  revive  any  judgment  against  heirs, 
devisees,  or  ter-tenants,  shall  be  valid  as  to  any  other  real 


«  lb.  8. 7.  «  lb.  h.  9. 

«  lb.  678,  8,  8.  «•  lb.  8. 10. 
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estate,  than  snch  as  shall  be  described  in  the  writ,  or  in  the 
return  thereto;  and  snch  real  estate  shall  be  described  in  the 
execution  awarded  upon  any  judgment  rendered  on  such 

Against  baUJ]  We  have  already  had  occasion,  in  a  former  ^,,^|  ^^  ^^ 
part  of  this  work,^  to  treat  generally  of  proceedings  against  ^S^^*^'^ 
bail,  including  scire  facias* 

A  scire  facias  against  bail,  in  the  action,  begins  by  stating 
the  recognizance,  after  which  the  judgment  is  set  forth,  prout 
patet  per  recordum.  The  writ  then  states,  that  the  principal 
has  not  paid  the  debt,  or  damages  recovered,  nor  rendered 
himself  to  custody:  and  concludes  by  requiring  the  sheriff  to 
make  known  to  the  bail,  that  they  be  before  the  court,  on  a 
day  certain,  to  show  if  they  have,  or  know  of,  any  thing  to 
say  for  themselves,  why  the  plaintiff  ought  to  have  his  execu- 
tion against  them,  for  the  debt  or  damages  aforesaid,  (by  bill 
or  by  original,  for  the  sum  acknowledged,)  according  tp  the 
force,  form,  and  effect,  of  the  recognizance,  if  it  shall  seem  ex- 
pedient for  him  so  to  do,  and  further  to  do  and  receive  what 
the  court  shall  consider  of  them,  in  that  behalf*^'' 

It  has  already  been  observed,^^  that  actions  on  recogni-  in  what 
lances  of  bail,  must  be  brought  in  the  county  where  the  o^^-couunt^^tobe 
ginal  suit  was  commenced;  and  in  the  same  court,  except  that 
where  the  original  suit  was  in  a  court  of  common  pleas,  and 
the  bail  have  removed  out  of  its  jurisdiction,  the  action  may 
be  brought,  from  necessity,  in  the  supreme  court* 

The  scire  facias,  upon  a  recognizance  against  bail,  in  the  Teste, 
action,  oug^t  to  be  tested  on  the  return  day  of  the  capias  ad 
satisfaciendum,  against  the  principal*^ 

We  have  noticed  those  provisions  of  the  statutes,  which  What  de- 

fendant  al* 

reg;ulate  the  issuing  of  executions,  against  the  property  and  lowed  by 
Wy  of  the  defendant,  before  a  suit  can  be  brought  on  the  v^^^- 


*^  lb.  B.  11.  «  6  Mod.  86.    8  lb.  227.    Str. 

"•  Vol  1,  p.  67.  Vol.  2.  p.  28.  Rep.  806.  S.  C.  Ld.  Raym.  1567. 

"  Tidd.  1110.  8  T.  R.  628. 
"  Vol.  1.  p.  89. 60. 
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recognisaiice  of  bail,  and  also  the  pnmsioD,  dial  "in  finch' 
action  against  bail,  they  may  plead  that  executions  agumtthe 
property,  and  against  the  body  of  the  defendant,  in  die  oiigi- 
nal  suit,  were  not  issued  as  herein  directed ;  or,  that  they  woe 
not  issued  in  sufficient  time,  to  enable  the  sheriff  to  execate 
the  same ;  or,  that  directions  were  given  by  the  plaintiff,  ex 
his  attorney,  to  prevent  the  service  of  the  said  writs,  or  either 
of  them ;  or,  that  any  other  fraudulent  or  collusive  means  were 
used,  to  prevent  such  service ;  and  if  any  such  defence  be 
established,  it  shall  entitle  the  bail  to  a  verdict*"'^ 
?e^*'         If  the  execution  be  void,  it  is  as  none/^     But  if  it  be  merely 
irregular,  as  if  it  were  sued  out  after  a  year,  without  a  scire 
facias,®  or  made  returnable  on  a  day  out  of  term,^  the  bail 
cannot  take  advantage  of  this  irregularity,  by  pleading*^  But 
the  practice  of  the  court  is  pleadable,  where  the  merits  of  the 
case  depend  upon  it.^ 

And  the  validity  of  a  fieri  facias  cannot  be  impeached,  at 
nisi  priusj  on  the  ground  that  the  judgment  ought  to  have 
been  revived  by  scire  facias,  or  that  there  was  an  inregularity 
in  the  return  of  the  writ*^  So,  whilst  the  judgment  aganirt 
the  principal  remains  in  force,  the  court  will  not,  on  accomit 
of  its  irregularity,  set  aside  the  capias  ad  satisfaciendum,  or 
other  proceeding  against  the  bail*  But  where  judgment  was 
irregularly  ugned  against  the  prindpal,  without  first  obtaining 
the  usual  rule  for  judgment,  and  the  plaintiff  proceeded  to 
execution  against  the  baU,  after  procuring  a  return  of  ncm  est 
inventus,  to  a  capias  ad  satisfaciendum,  against  die  princ^) 
and  two  nihils,  to  be  returned  to  two  writs  of  scire  facias, 
against  the  bail,  the  court  of  king's  bench,  upon  the  a| 


"  2  R.  St.  882. 8.  30.  •*  Powel  vs.  Taylor,   M.  28, 

«^  Sty.  Rep.  281.  288.  324.    16  Geo.  m.  K.  B.  cited  Tidd.  FtMt 

East.  Rep.  30.  1182.  and  see  5  Moore,  108. 

"  Ld.  Raym.  1006.    6    Mod.  ^  16  East.  Rep.  30.  16  Johns. 

Rep.  304.    16  Johns.  Rep.  117.  Rep.  120.  Butsee  IDowI.&BjK 

Holt's  Rep.  00.    1  Kenyon  Rep.  50.  Tidd.  Pract.  1188. 744. 

120.  ■•  4   Campb.  58.  and  see  4 

*'  Burr.  Rep.  1187, 8.  Price,  13. 
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lion  of  the  bail,  together  with  the  principal,  held  that  they 
were  entitled  to  be  released  from  such  judgment,  against  the 
principal,  and  its  consequences,  against  the  bail ;  upon  an  affi-* 
davit  made  by  them,  that  they  had  no  notice  of  such  judg-^ 
meot,  till  the  writ  of  capias  ad  satisfaciendum  issued  against 
the  bail,  when  they  applied  to  vacate  the  proceedings.^ 

To  a  scire  facias  against  bail,  in  the  action,  they  may  plead 
nal  tiel  record  of  the  recognizance,^  or  of  the  recovery  against 
the  principal,  either  where  there  is  no  record  of  the  recogni^ 
zance,  or  judgment,  or  it  is  untruly  stated  in  the  declaration;^ 
payment  by,  or  a  release  to,  the  principal  or  bail,  or  that  the 
principal  rendered  himself,  or  was  rendered  by  his  bail,  before 
the  return  of  the  capias  ad  satisfaciendum.^^  If  the  principal 
die,  or  be  surrendered  before  the  return  of  the  capias  ad  satis- 
faciendum, this  will  operate  in  excuse  of  performance,  and  the 
bail  may  plead  it  in  their  discharge.^^ 

So,  they  may  plead  that  a  writ  of  error  was  sued  out,  and 
allowed,  after  the  issuing^  and  before  the  return  of  the  capias 
ad  satisfaciendum,  against  the  principal,  so  as  to  avoid  pro- 
ceedings against  them,  in  scire  facias,  upon  the  recognizance 
of  bail,  prosecuted  after  a  return  by  the  sheriff;  of  non  est 
inventus,  made  pending  such  writ  of  error.^^ 

But  it  is  not  a  good  plea,  that  the  bail-piece  was  acknow- 
ledged after  Judgment  had  been  obtained,  in  the  original 
action,  and  was,  therefore,  void;  for  a  record  cannot,  in 
pleading,  be  impeached,  if  affected  by  any  supposed  defect,  or 
illegality,  in  the  transaction  on  which  it  was  founded ;  nor  can 
there  be  any  allegation  .against  the  validity  of  a  record.*® 

And  it  is  not  a  good  plea,  that  the  principal  died  before  the 
issuing,^  or  after  the  return,^  of  the  capias  ad  satisfaciendum ; 

"  4  East.  310.  ""  2  East.  Rep.  439. 

"  Thes.  Brev.  265.  "*  16  Johns.  Rep.  55. 

*  16  Johns.  Rep.  56.  "  10  Mod.  267.  303. 

••  U.  Raym.  156,  157.    Stys.  «  12  Mod.  112. 236.  8  Mod.  31. 

Kep.  324.  Tidd.  1182.  Say's  Rep.  121.  Ld.  Raym.  1452. 

*  Cro.  Jac.  165.  ca.  2.  10  Mod.  Str.  511.  717.  2  Wils.  67.  2 
267.  12  Mod.  601.  W.  Jones,  139.  Taunt.  246. 

Sty.  324. 
Vol.  II.  55 
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for,  though  a  plea  that  the  principal  died  before  the  writissaedj 
be  conclusive,  if  found  for  the  defendant,  yet  it  is  not  so,  if 
found  for  the  plaintiff;  inasmuch  as  the  principal  might  still 
have  died,  after  the  issuing,  and  before  the  return  of  the  writ; 
and  where  the  principal  dies,  after  the  return  of  the  capias  ad 
satisfaciendum,  although  before  the  return  is  actually  filed,  it 
will  not  discharge  the  bail;  for,  upon  the  return  of  nonest 
inventus,  their  recognizance  is,  in  strictness,  forfeited ;  and 
though  a  render  afterwards,  and  before  the  return  of  the  scire 
facias,  is  allowed,  yet  that  is  merely  ex  gratia,  and  not  ex 
debito  justiti®,  and  therefore  cannot  be  pleaded.^ 

To  a  plea  of  the  death  of  the  principal,  before  the  return  of 
the  capias  ad  satisfaciendum,  the  plaintiff,  in  his  replication, 
must,  set  forth  the  writ,  and  that  the  principal  was  alive  at  the 
return  of  it ;"  and  such  replication  must  conclude  with  an 
averment.*' 

It  is  not  a  good  plea,  to  an  action  on  a  recognisance  of  bail, 
tliat,  after  the  judgment,  the  plaintiff  entered  into  an  agree- 
ment with  the  principal,  without  the  privity  of  the  bail,  to  take 
goods  from  the  principal,  to  secure  the  payment  of  part  of  the 
money  recovered,  and  that  such  goods  were  consigned  to  hio 
accordingly.^ 

As  a  pnbUc  remedy."]  We  have  noticed  those  provisions  of 
the  statutes  which  allow  a  scire  facias  to  be  issued  out  of  the 
supreme  court  for  the  purpose  of  vacating  and  annulling  let- 
ters patent  and  acts  of  incorporation.''® 
What  the  The  statutes  direct,  that  in  every  writ  of  scire  facias  issued 
•ontaiof.  under  these  provisions,  **  the  particular  matters  and  drcttin- 
stances  upon  which  the  same  are  founded,  shall  be  set  forth 
with  such  convenient  certainty,  that  the  defendants  may  be  fuUy 


^  OlcoU  vs.  LiUy,  4  Johns.  Rep.  58.  2  T.  R.  576.  1  Kenjon.  Rep* 

407.    Tidd.  310.  1188.   6  Term.  945. 
Rep.  284.  2  Saund.  72.  t.  v.  "*  8  Price.  Rep.  467. 

•^  Carth.  Rep.  4.  "^  Ante,  Vol,  1.  p.  170. 

^<  2  Wils.  Rep.  65.  Doug.  Rep. 
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apprised  of  the  general  nature  thereof;  and  if  the  matters 
duly  alleged  in  such  writ,  shall  be  found  for  the  people,  or 
the  defendants  shall  make  default,  judgment  shall  be  rendered 
that  the  letters  patent,  or  act  of  incorporation,  specified  in  the 
writ,  as  the  case  may  be,  be  vacated  and  annulled."''^ 

It  is  also  provided,  that  **  whenever  judgment  shall  be  ren-  S^^very 
dered  against  the  defendant  upon  any  scire  facias,  brought  to  ^'^^  ^^* 
vacate  letters  patent,  or  to  vacate  any  act  of  incorporation,  a 
copy  of  the  record  of  such  judgment  shall  be  forthwith  filed 
in  the  office  of  the  secretary  of  this  state."*^ 

"  Such  secretary  shall  thereupon,  if  the  record  relate  to  letters  ^^^^ 
patent,  make  an  entry  in  the  records  of  the  commissioners  of 
the  land  office,  of  the  substance  and  effect  of  such  recovery, 
and  of  the  time  when  the  record  thereof  was  docketed ;  and 
the  lands  and  tenements,  granted  by  such  letters  patent,  may 
thereafter  be  disposed  of  by  such  commbsioners,  in  the  same 
mamier  as  if  such  letters  patent  had  never  been  issued."''^ 

"  If  the  record  relate  to  an  act  of  incorporation,  the  secre-  Recovery 

^  '  wben  and 

taiy  of  state   shall   forthwith  cause  notice  of  the  substance  ^^p^^^^'^' 
and  efiect  of  such  recovery,  to  be  published  for  four  weeks  in 
the  state  paper,  and  the  like  time  in  a  newspaper  printed  in 
the  coanty  where  the  principal  office  or  place  of  business  of 
the  company  created  by  such  act,  shall  be."''^ 
"Whenever  any  judgment  shall  be  rendered,  for  the  va- Power*  of 

,  court  of 

eating  and  annulling  of  any  act  of  incorporation,  pursuant  to  chancery 
the  provisions  of  this  article,  the  court  of  chancery  shall  have  the  jf^^^J^. 
same  powers  to  restrain  the  corporation  created  by  such  act ;  to  ap-  ^^* 
point  a  receiver  ofits  property  and  efiects ;  and  to  take  an  account, 
and  make  distribution  thereof  among  its  creditors,  as  are  given 
in  the  third  article  of  the  fourth  title  of  the  eighth  chapter  of 
this  act,  iq>on  the  voluntary  dissolution  of  corporations;  and 
it  shall  be  the  duty  of  the  attorney-general^  immediately  after 
the  rendering  of  any  judgment  vacating  and  annulling  any 


'^  2  R.  St.  579.  8.  14.  "  lb.  s.  25. 

^  lb.  580.  0.  24.  '*  lb.  s.  26. 
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such  act  of  incorporation,  to  institute  proceedings  Tor  that  pur- 
pose, in  the  said  court."''^ 

9 

Statutory  Proceedings  in  scire  facias^  genemUyJ]  The  principal  pro- 
ceedings  in  every  description  of  scire  facias,  are  regulated  by 
the  following  provisions  of  the  revised  statutes : 

Mtot«8te,        "Writs  of  scire  facias  may  be  issued,  tested,  and  returned, 

retorD,  &.c.  . 

at  the  same  time,  and  in  tlie  same  manner,  as  writs  of  capias 
ad  respondendum  in  personal  actions;  and,  except  where 
otherwise  provided,  it  shall  not  be  necessary  to  have  any  par- 
ticular number  of  days  between  the  teste  and  return  day 

thereof."'^ 
Bcrvice;  u  j^  g^g^u  jjg  ^^  j^jy  ^f  jj,g  sheriff,  or  other  officer,  to  whom 

any  writ  of  scire  facias  may  be  directed,  to  endeavour  to  serve 
the  same,  notwithstanding  any  directions  which  he  may  re- 
ceive to  the  contrary,  from  the  plaintiff  therein,  or  his  attor- 
ney.'"^ 

"  Every  such  writ  shall  be  served  by  delivering  a  copy 
thereof,  certified  by  the  officer  serving  the  same,  to  the  party 
required  to  be  summoned ;  or  by  leaving  such  copy  at  his 
dwelling  house,  with  any  person  of  proper  age.  If  it  be  issued 
against  a  corporation,  it  shall  be  served  in  the  same  maimer 
as  prescribed  for  the  service  of  a  summons,  in  the  fourth  title 
of  the  eighth  chapter  of  this  act.  And  summonersshallnotbe 
necessary  in  any  case."" 

Bppcarance;  « In  all  cases  where  the  writ  shall  be  returned  duly  served, 
the  appearance  of  the  persons  or  corporations,  so  sununoned, 

rule  to  shall  be  entered  by  the  clerk  as  in  other  cases.  And  the  plam- 
tiff  shall  be  entitled,  on  the  filing  of  such  writ,  so  returned,  to 
enter  a  rule  requiring  the  defendant  to  plead  to  such  writ, 
within  twenty  days  after  the  service  of  notice  thereof;  notice 
of  which  rule  shall  be  served  in  the  same  manner,  and  with 
the  like  effect,  as  in  personal  actions."''^ 


plead  I 


"  lb.  581.  8.  27.  •"  lb.  8, 17. 

''•  2  R.  St.  579.  e.  15.  -»  lb.  a.  18. 

"  lb.  8. 16. 
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"  If  the  sheriff  return,  that  any  person  who  was  the  origi-  nie  to  ap- 
nal  defendant  in  a  judgment,  and  was  required  to  be  sum-  J^JJ^'J^t 
moned  by  such  writ,  cannot  be  found,  and  has  no  dwelling  '®""^' 
house  within  his  county,  the  court  shall,  after  the- filing  of  the 
scire  facias,  direct  a  rule  to  be  entered,  requiring  the  defend- 
ant to  appear  and  plead  to  such  scire  facias,  within  twenty 
days  after  the  last  publication  of  such  rule,  as  hereinafter 
provided.''^ 

"  A  copy  of  such  rule,  certified  by  the  clerk  of  the  court,  **jJiJj|^ 
shall  be  published  for  four  weeks  successively  in  the  state 
paper."'^ 

"If  such  defendant  shall  not  appear  and  plead  to  such  scire  ud  default 
facias,  within  the  time  limited  in  the  rule,  the  plaintiff  shall  be  appearance. 
eDtitled,  upon  filing  an  aflidavit  of  the  due  publication  of  such 
rule,  to  enter  the  default  of  the  defendant,  and  judgment  shall 
be  rendered  upon  such  default,  in  like  manner  as  if  the  writ 
had  been  returned  served."^ 

"  No  declaration  shall  be  required  to  be  filed  upon  the  scire  Nodeciara- 
facias;  but  where  executors  or  administrators  are  plaintiffs  ry. 
in  any  such  writ,  they  shall  make  profert  of  their  letters  testa- 
mentary, or  of  administration,  in  the  scire  facias,  in  the  same 
manner  as  now  practised  in  the  declaration.  And  the  defend- 
ant shall  plead  to  such  writ  in  the  same  manner,  as  to  a  decla- 
ration."*^ 

"  No  proceeding  shall  be  had  on  any  writ  of  scire  facias,  jjj.'jj^" 
unless  the  same  shall  have  been  served,  or  notice  thereof  Jj^  *"'*^' 
published,  as  hereinbefore  provided.     And  no  proceedings 
shall  be  had  against  any  bail  prosecuted  by  scire  facias,  until 
such  writ  shall  have  been  personally  served."" 

Before  the  revision,  it  was  held,  that  where  a  party  had  a  ?l2J^^ 
release  or  other  matter  which  he  might  have  pleaded  to  theg|^**""* 
scire  facias,  in  his  discharge,  and  for  want  of  pleading  it,  exe- 


••  lb.  g.  19.  ^  lb.  8. 82. 

"  lb.  8. 20.  "  lb.  s.  23. 

•"  lb.  8.  21. 
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cation  was  awarded  upon  a  scire  feci  returned,  he  was  estop- 
ped for  ever,  and  could  not  by  any  means  take  advantage  of 
it.^  But  where  execution  was  awarded  upon  two  nihih  re* 
turned,  he  was  allowed  to  relieve  himself  by  audita  qoaela, 
though  not  by  writ  of  error  ;^  and  where  the  case  was  ckv 
and  the  application  recent,  by  motion."  But  relief  was  not 
granted  on  motion,  where  the  fact  was  disputed  ;^  or  there 
had  been  a  long  acquiescence,  and  several  steps  had  been 
taken  subsequent  to  the  award  of  execution  ;^  or  the  groiiDd 
of  relief  was  such  matter  of  fact  as  was  proper  to  be  tried.^ 


""^  Salk.  Rep.  83.  pi.  4.  264.  pi.  277.  ^  ^^^^  ^  ^elw.  199.  BiDg. 

6.  1  Wils.  Rep.  96.    16  Johns,  on  Ex.  126. 
Rep.  679.  ~  Str.  1198. 

"  Salk.  262.  pi.  3.  4  Mod.  314.        **  Str.  1075. 
Str.  197.  1  Maule  and  Selw.  199.        ^  Salk.  264. 

^^  Ld.    Raym.   1295.    Barnes, 
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OF  WBIT8  OF  SBSOB,  AND  THE  PBOCEEDING8  IX  ERROR. 


SECTION  L 


OF  THE  WRIT  OF  ERROR,  WHEN,  AND  BY  AND  AGAINST  WHOMy  IT 
MAY  BE  BBOUOHTy  AND  TO  WHAT  C0UBT8  IT  UBS. 

The  general  natare  of  a  writ  of  error  has  already  beenNatnrtor 
briefly  considered  in  a  former  part  of  this  treatise.^  It  is,  as 
we  have  there  seen,  in  the  nature  of  a  commission  to  the  jadges 
of  the  same,  or  a  superior  court,  by  which  they  are  authorised 
to  examine  the  record  upon  which  judgment  was  given,  and 
upon  such  examination  to  reverse  or  affirm  the  same  according 
to  law ;  and  lies,  in  all  cases  where  a  party  is  aggrieved  by 
^y  error  in  the  foundation,  proceeding,  judgment,  or  execu- 
tion of  a  suit,  in  a  court  of  record.^  The  error  must  be  one 
in  substance,  and  that  is  not  aided,  amendable,  or  cured,  at 
common  law,  or  by  statute.^ 

The  following  provisions,  in  the  revised  statutes,  prescribe  By  whom 
by  what  persons  the  writ  of  error  may  and  should  be  brought:  bronght: 
'^  Writs  of  error  must  be«brought, 


*  Ante,  Vol.  1.  p,  84.  '2  Tidd.  Pract.  1191. 
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!•  '<By  the  party  agaunst  whom  the  judgement  complained 
of  was  rendered : 

"2.  In  case  of  his  death,  by  his  execators  or  administn- 
torsy  if  the  judgment  was  to  recover  any  debt  or  damages 
only,  or  to  recover  any  interest  in  lands  declared  by  law  to  be 
personal  assets :  or, 

"  3.  In  case  of  the  death  of  such  party,  if  thejudgment  wasfor 
the  recovery  of  real  estate,  or  the  possession  thereof,  or  the 
title  to  real  estate,  was  determined  thereby,  by  the  heirs  or 
devisees  of  such  deceased  party,  to  whom  such  estate  was 
devised  or  descended,  or  might  have  descended : 

**  4.  By  any  person  having  an  estate  in  reversion  or  re- 
mainder, in  any  real  property,  which  shall  have  been  reco- 
vered, or  the  possession  of  which  shall  have  been  recovered, 
in  any  action  relating  to  property,  brought  against  any 
tenant  for  life,  or  for  years,  in  which  action  such  person  was 
not  a  party ;  and  such  writ  may  be  brought  within  the  time 
prescribed  by  law,  by  such  person,  as  well  during  the  life  time 
of  such  tenant  as  after  his  death/'^^^ 

^'  Any  party,  in  whose  favour  any  judgment  may  have  been 
rendered,  upon  which  no  execution  shall  have  been  issued, 
and  which  shall  not  have  been  in  any  way  satisfied,  in  whole 
or  in  part,  and  after  his  death,  his  personal  representatives, 
heirs,  or  devisees,  may  bring  a  writ  of  error  to  reverse  such 
judgment,  in  the  same  cases  as  if  such  judgment  had  been 
rendered  agunst  such  party."^ 

"  Writs  of  error  may  be  brought  by  the  attorney-general  in 
behalf  of  the  people  of  this  state,  in  the  same  cases,  and  io 
the  same  manner,  except  where  otherwise  specially  provided, 
as  they  might  be  brought  by  any  individual."^    ' 


C( 


If  a  judgment  be  recovered  against  a  female,  and  she  aAer* 
wards  marry,  or  if  a  judgment  be  recovered  against  a  married 


*•»  R.  St.  P.  3  Ch.  9.  T.  3. 0.  2.       *  lb.  a.  3.  p.  592. 
Vol.  2.  p.  591.  «  lb.  8.  4. 
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womau,  a  writ  of  error  may  be  brought  thereon,  by  her  and 
lier  husband  jointly."^ 

'<  If  a  judgment  siiall  have  been  obtained  against  several 
persons,  and  one  or  more  of  them  die,  a  writ  of  error  may  be 
brought  thereon  by  the  survivors.' 


n? 


The  defendant  is  not  allowed  to  bring  error  contrary  to  his  Error  can- 
own  agreement,  or  that  of  his  attorney:'  therefore,  when  the»wott«htc<m- 

trary  to 

defendants  have  agreed  npon  a  consolidation  rule,  not  to  bring  agreemeot* 
a  writ  of  error,  they  are  not  allowed  to  do  so,  though  there 
be  manifest  error  in  the  record.®  And  where  executors  against 
whom  a  scire  facias  had  been  sued  out,  to  recover  damages 
assessed  on  an  interlocutory  judgment  against  the  testator, 
brought  a  writ  of  error  after  the  testator's  attorney  had  agreed 
for  him  that  no  writ  of  error  should  be  brought,  the  court  of 
king's  bench,  on  motion,  ordered  the  attorney  to  nonpros  the 
writ  of  error ;  for  the  scire  facias  was  merely  a  continuance 
of  the  proceedings  in  the  original  action;  and,  as  the  testator 
himself,  if  he  had  lived,  could  not  have  brought  a  writ  of  error 
in  consequence  of  the  agreement,  so  neither  could  his  execu- 
tors.'* But  a  consent  to  confess  judgment  in  a  second  actioUf 
with  a  stay  of  execution  till  a  writ  of  error  be  determined  on 
the  original  judgment,  does  not  prevent  the  defendant  from 
bringing  a  writ  of  error  on  the  second  judgment,  after  the  ' 
affirmance  of  the  first,  unless  it  be  so  expressed  in  the  rule.^^ 

Where  a  judgment  has  been  obtained  against  a  sheriff,  for 
the  escape  of  a  defendant  in  execution,  who  has  been  admitted 
to  the  jail  liberties,  the  bail  or  sureties  of  the  defendant  are 
entitled  to  maintain  a  writ  of  error,  in  the  name  of  the  sheriffi 
for  the  reversal  of  the  judgment  against  him ;  and  a  court  of 
^ity  wttl  set  aside  a  release  of  errors  executed  by  him  witb- 


1       lil 


'  lb.  6. 5.  •  I  H  Black.  Rep.  21. 

'  lb.  i.  6.  '"^  1  Term.  Rep.  388. 

*  2  Term.  Rep.  183.  "  W.  Black.  Rep.  780. 

Vol-  n.  56 
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out  the  consent  of  the  bail,  and  compel  him  to  allow  them  to 
use  his  name.^ 

Former  It  is  rule  that  on  a  judgment  against  several  parties,  die  writ 

■ooMof       ^^  error  must  be  brought  in  all  their  names,  provided  they 

J^*j*j3  are  living;    and  according  to  the   former  practice,  where 

envnT^    A  ^^^  of  error  was  brought  in  the  names  of  several  pardes, 

and  any  one,  or  more  of  them,  refused  to  appear  and  assign 

errors,  they  must  have  be^n  summoned  and  severed,  after  which 

the  writ  of  error  might  have  been  proceeded  in  by  the  rest 

alone." 

In  tlie  following  provisions  in  the  revised  statutes  the  rale 
above  noticed  is  recognised ;  but  the  proceedings  by  scire 
facias  to  summon  persons  not  named  in  any  writ  of  error,  and 
to  sever  them,  are  abolished,  and  a  new  remedy  sabstitnted, 
where  any  of  the  persons  who  ought  to  join  in  the  writ  have 
refused,^  or  are  incapable  of  doing  so  : 

AnpenoDi       <<If  there  be  several  persons  against  whom  any  judgment 
wboSfjuds-  ^'^^'^  ^^^^  ^^^  recovered,  and  entitled  to  bring  a  writ  of  error 
v^  n^   thereon,  living,  at  the  time  of  bringing  such  writ,  they  shall  all 
S'eirorT'**  join  in  such  writ,  except  in  writs  of  error  upon  judgment  in 
proceedings  for  partition,  and  if  any  are  omitted,  the  writ 
shall  be  quashed,  on  motion  of  the  defendant  in  error,  made  at 
any  time  before  joinder  in  error,  upon  affidavit  of  the  facts, 
unless  one  or  more  of  such  persons  be  allowed  to  proceed 
separately,  by  the  court  into  which  the  writ  shall  have  been 
returned-"^* 
^i^a£l[      "  ^^  ^^^  allegation  of  there  being  other  persons  living  who 
*'''  ought  to  join  in  such  writ  of  error,  if  it  be  established  or  ad- 

mitted, the  party  prosecuting  such  writ  may  answer  by  due 
proof  on  affidavit,  that  any  of  such  persons  not  joined,  are 
either  incapable  of  consenting  to  join  in  such  writ,  by  reason 
of  insanity,  or  imbecility  of  mind;  or  that  then-  consent  could 


w  14  Johns.  Rep.  501.  "  R.  St.  P.  8.  Ch.  9.  T.  a  s.  7. 

"  2  Tidd.  Pract.  1190.  VoL  2.  p.  502. 
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not  be  obtained,  by  reason  of  their  being  absent  out  of  this 
state;  and  if  the  court  shall  be  satisfied  of  the  truth  of  such 
answer,  such  party  sh&ll  be  allowed  to  prosecute  such  writ, 
without  joining  such  persons,  in  tlie  same  manner  as  if  they 
werejoined.'*^^ 

"  To  such  allegation,  the  party  prosecuting  the  writ  may  also  ^^^  ^^ 
answer,  by  due  proof  on  affidavit,  that  application  has  beeni^^'^^ 
made  to  any  of  the  persons  not  named  in  such  writ,  to  join 
therein,  and  that  they  have  refused.  In  such  case  the  court 
shall  stay  farther  proceedings  on  such  writ,  and  on  the  motion 
to  quash  the  same,  until  a  rule  shall  have  been  duly  served  upon 
the  persons  so  refusing,  as  herein  after  provided."  ^^ 

^*  The  court  shall  thereupon  cause  a  rule  to  be  entered  inKuteraqui- 

*  rli.g  them  to 

its  minutes,  directing  the  persons  so  refusing  to  join  in  such  J^^"* 
writ,  to  appear  in  such  court,  within  such  time  as  shall  be  pre- 
scribed therein,  and  then  join  in  such  writ  of  error,  and  in  the 
proceedings  thereon,  or  be  for  ever  precluded  from  bringing 
another  writ  of  error  on  the  same  judgment." ^^ 

''A  copy  of  such  rule  shall  be  served  on  the  parties  named  service  of 
therein,  at  least  ten  days  previous  to  the  time  of  appearance 
therein  specified,  by  delivering  the  same  personally  to  them,  if 
^ey  can  be  found ;  and  upon  such  of  them  as  cannot  be  found, 
by  leaving  the  same  at  their  last  places  of  residence  respec- 
tively, with  some  person  of  proper  age."^^ 

"  Upon  the  application  of  any  person,  named  in  such  rule,  he  How  permit- 
may  be  permitted  to  join  in  such  writ  of  error,  and  in  the 
proceedings  thereon,  upon  payment  of  the  costs  of  the  pro- 
ceedings, to  bring  him  into  court,  including  the  motion  to  quash 
the  writ  of  error,  if  it  shall  appear  that  he  refused  to  join  in 
such  writ,  on  application,  and  without  just  cause ;  and  the 
writ  and  proceedings  shall  be  amended,  by  inserting  the  name 
of  sach  person."^^ 

"  If  any  person,  named  in  such  rule,  do  not  appear  by  the  JJSSjJf 
time  therein  specified,  and  join  in  such  writ  of  error,  upon  due  ^^** 


»  lb.  8.  8.  "  lb.  8. 11. 

"  lb.  8.  a  '  "  lb.  8.  12. 

"  lb.  8. 10.  p.  503. 
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proof  of  the  service  of  such,  rule,  the  default  of  such  persoa 
shall  be  entered,  and  he  shall  thereby  be  for  ever  precluded 
from  bringing  any  writ  of  error,  on  the  same  judgment.  And 
the.  cause  shall  proceed  in  the  same  manner  as  if  such  penoa 
had  been  named  in  such  writ,  and  in  the  proceedings  ibereoo.''^ 
CM  of  mo-     it  jf  ihg  ^,Q5jg  Qf  jii^  motion,  to  quash  the  writ  of  error,  sbaU 

not  be  paid  by  any  person  who  refused  to  join  in  the  writ,  as 
herein  before  provided,  then  the  same  shall  be  paid  by  the 
party  prosecuting  such  writ,  in  all  cases,  unless,  under  special 
circumstances,  the  court  relieve  him  from  the  payment  thereof."" 
Penomout       "When  the  name  of  any  person  out  of  this  state,  or  inca* 

of  state,  Itc.  ./  r         *- 

pable  of  giving  consent  to  the  bringing  of  a  writ  of  error, 
shall  be  omitted  in  such  writ,  and  the  ca^use  shall  proceed 
without  such  name,  the  rights  of  such  person  shall  not  be  im- 
paired by  the  judgment  on  such  writ ;  but  be  may  bring  his 
writ  of  error,  in  the  same  manner,  separately,  as  if  no  sock 
former  writ  had  been  brought."^^ 

Admittibg        <<  Any  persou,  who  ought  to  join  in  a  writ  of  .error,  may  be 

join.  permitted  to  do  so,  on  his  application,  on  such  terms  as  the 

court  shall  impose;  and  the  writ  and  proceedings  shall  be 

amended,  by  inserting  his  name,  and  shall  proceed  as  in  other 

cases."^ 

atriunf  oat      "  If  one  of  several  plaintiffs  in  error,  apply  to  have  his  name 

BOOMS  01 

piaimifls.  stricken  out  of  the  writ,  or  if  the  court  be  satisfied,  by  dae 
proof,  on  affidavit,  that  one  of  several  plaintiffs  in  error,  has 
released  the  errors  in  any  judgment,  or  has  entered  into  a  valid 
agreement  to  execute  such  release,  the  name  of  every  such 
plaintiff  shall  be  struck  out  of  such  writ  and  the  proceedings 
thereon,  and  the  cause  shall  proceed  without  such  person,  in  the 
same  manner  as  if  such  person's  name  had  been  continued; 
and  such  person  shall  thereafter  be  for  ever  precluded  from 


^  lb.  s.  13.  «  lb.  8. 15. 

«  lb.  8. 14.  ^  lb.  a.  16, 
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briagiiig  or  maintaining  any  writ  of  error,  on  such  judg- 

*'Tbe  proceedings  by  scire  facias,  to  summon  persons  not  BumnioiM 
oatned  in  any  writ  of  error,  and  to  sever  them,  and  all  other  ■jceaboush- 
proceedings  for  that  purpose,  heretofore  accustomed,  are  here- 
by abolUhed."^" 

It  is  likewise  provided  by  statute,  that  "  writs  of  error  must  ^g^^^^ 
be  brought  against  the  same  person  who  was  party  to  the  ^^^^ 
jadgDient,  on  which  it  is  brought ;  or,  in  the  case  of  his  death, 

^U.  If  such  judgment  was  for  the  recovery  of  any  debt  or 
damages  only,  against  his  executors  or  administrators : 

**2.  If  the  judgment  was  for  the  recovery  of  any  interest  in 
lands  declared  by  law  to  be  personal  assets,  against  the  exe- 
cutors or  administrators  of  such  deceased  party,  or  if  such 
interest  shall  have  been  conveyed  by  such  deceased  party,  pre- 
vioas  to  the  bringing  of  such  writ,  then  against  the  actual 
occopants  thereof,  under  such  conveyance: 

"3.  If  such  judgment  was  for  the  recovery  of  real  estate, 
or  the  possession  thereof,  or  in  any  action  by  which  the  title 
to  real  estate  was  determined,  against  the  heirs  of  such  per- 
son, to  whom  such  real  estate  descended,  or  against  the  devi- 
sees of  such  estate ;  or  if  such  estate  shall  have  been  conveyed, 
by  such  deceased  party,  previous  to  the  bringing  of  such  writ 
of  error,  then  against  the  actual  occupants  thereof,  claiming 
under  such  conveyance."** 

''If  the  party  to  such  judgment  be  a  female,  and  shall  have 

married,  the  writ  of  error  must  be  brought  against  her  and 
ber  husband  jointly."28 

A  writ  of  error  lies  either  to  the  same  court  in  which  the  WritiiMto 
juugment  was  given,  or  to  which  the  record  is  removed  by  ferait  coon. 
^  of  errori  or  to  a  superior  caurt.^ 


^"^ 


**  lb.  g.  17.  p.  604.  ••Ib.s.a. 

'"  lb.  8. 18.  ^  2  Tidi.  PtmsI.  1191.  2  Salto. 


"*  lb.  8.19.  Pract.  484. 582. 
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Emeonm  If  a  judgment  in  the  supreme  court  be  erroneous  in  malter 
of  fact  only,  and  not  in  point  of  law,  it  may  be  reversed  m  the 
same  court,  by  writ  of  error,  coram  vobis;*  as  where  the 
defendant,  being  under  age,  appears  by  attorney,^  or  where  i 
the  plaintiff,  or  defendant,  was  a  married  woman  at  the  time  < 
of  commencing  the  suit,  or  died  before  verdict,  interlocutory 
judgment,  or  judgment  by  confession :  for  error  in  fact,  is  not 
the  error  of  the  judges,  and  reversing  it,  is  not  reversing  their 
ownjudgment.«> 

So,  upon  a  judgment  in  the  supreme  court,  if  there  be  error 
in  the  process,  or  through  the  default  of  the  clerks,  it  may  be 
reversed  in  the  same  court,  by  writ  of  error,  coram  vobis.'* 

But  if  an  erroneous  judgment  be  given  in  the  supreme    j 
court,  and  the  error  be  in  the  judgment  itself,  and  not  in  the 
process,  a  writ  of  error  does  not  lie  in  the  same  court,  upon 
such  judgment.^^ 


"11  Johns.  Rep.  400.    It  is  gnish  it  from  a  writ  of  error  in 

remarked  by  Mr.  Dmilap,  in  his  law,  by  employing  language  me- 

treatise  on  the  practice  of  the  su-  quivocally  indicating  its  natnie 

preme  court,  Vol. '2.  p.  1125,  that  and  object."    The  same  course 

*'  there  is  some  confusion  in  tlie  use  will  be  followed  in  this  work.   To 

of  the  terms  coram  nobis  and  co-  these  remarks  it  may  be  added, 

ram  vobis,  as  applied  to  proceed-  that  in  the  common  pleas  in  Sog- 

ings  in  the  courts  of  error  in  this  land,  where  the  record  andprocefl 

state.    In  the  court  of  B.  R.  in  are  stated  to  remain  before  the 

England,  in  which  all  writs  and  king's  justices,  a  writ  of  error  for 

process  are  returnable  before  the  error  in  fact  is  called  a  writ  of 

king  himself,  and  in  which  the  re-  error  coram  vobis.    3  Tidd.  Pr«t. 

cord  is  presumed  to  remain  before  1191. 

the  king,  a  writ  of  error  in  fact  is  ^  11  Johns.  Rep.  460.  UJofaitf' 

properly  coram  nobis:  but  as  all  Rep.  417. 

process  in  the  supreme  court  is  ^^1  Rol.  Abr.  747.    Cro.  Wa^ 

returnable  before  the  justices,  a  105,  6.    1  Sid.  206.    3  Salk.  1^ 

writ  of  error  in  the  supreme «  ourt  6,  7. 

would  seem  to  be  properly  ooram  "  1  Rol.  Abr.  746,  7.  N.  B.  21. 

vobis.     To   avoid    however  any  Poph.  161. 

ambiguity  on  this  subject,  I  shaU,  »  1  Rol.  Abr.    746.    2  Tidd. 

whenever  speaking  of  a  writ  of  Pract.  1191. 
error  in  fact,  endeavour  to  distin- 
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A  writ  of  error,  for  error  in  fact,  on  a  judgmeDt  of  a  court  For  error «« 
ofcominon  pleas,  lies  into  the  supreme  court  only,  and  not  to^i^<i>««to 
the  court  of  common  pleas,  which  cannot  entertain  a  writ  of 
error,  of  any  description.^ 

For  an  error  in  fact,  as  well  as  an  error  in  law,  a  writ  of  Towbai 

'  '  couits  error 

error  lies  from  every  court  of  common  pleas,**  and  from  the  **•■• 
superior  court  of  the  city  of  New  York,^  to  the  supreme  court ; 
and  for  error  in  law,  a  writ  of  error  lies  to  the  court  for  the 
trial  of  impeachments,  and  the  correction  of  errors,  usually 
called  the  court  of  errors. 


The  organization  and  constitution  of  the  court  of  errors,  ^<^^^  ^^  ^' 
have  been  already  noticed.^  The  court  is  authorised  and 
required  to  examine  all  errors  that  shall  be  assigned,  or  found 
in  any  record  brought  from  the  supreme  court ;  and  has  power 
to  reverse  or  affirm  the  judgment  of  the  supreme  court,  or  to 
give  such  other  judgment  as  the  law  may  require.^  The 
writs  and  process  of  the  court,  must  be  signed  by  the  clerk, 
and  tested  m  the  name  of  the  president  of  the  senate.^ 

By  the  twenty-eighth  rule  of  the  court  of  errors,  it  is  de- 
clared, that  in  cases  not  already  provided  for,  the  practice  of 
the  court  shall  be  similar  to  the  practice  of  the  court  of  exche* 
qoer  chamber  in  England.^ 

^  14  Johns.  Rep.  417.  20  Johns,  said    superior   court,  and  to  the 

l^cp.  22.  judgment  and  proceedings  of  the 

^  See  ante,  Vol.  1.  p.  229.  said  superior  court  so  to  be  re- 

^' The  nineteenth  section  of  the  moved  by  writ  of  error,  except 

^ct  *<for  the  establishment  of  a  that  in  no  case  shall  a  writ   bf 

Eupehor  court  of  law  in  the  city  error  issue,  unless  upon  a  ccrtift- 

ofNewYork,*' provides, that  "all  cate  of  counsel  as  is  or  may  be 

^ts  of  error  npon  judgments  in  provided  by  law,  with  respect  to 

^e  said  superior  court,  shall  be  the  issuing  of  writs  of  error,  on 

made  returnable  before  the  su-  judgments  of  the  supreme  court." 

preme  court  of  this  sUte,  and  all  ^  Ante,  VoL  1.  p.  217. 

^  provisions  of  any  act  concern-  "  R.  St.  P.  3.  Ch.  1.  T.  1.  s. 

"^  the  examination  and  correc-  24,  25.  Vol.  2.  p.  166. 

^»on  of  the  errore  of  the  courts  of  ^  lb.  s.  9.  p.  165. 

common  pleaa  shall  apply  to  the  *  9  Cowen.  Rep.  293. 
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Brropto  n*  In  Certain  cases,  as  we  have  already  seen,  a  writ  of  error 
o^unHed  Ueg  from  the  court  of  errors,  being  the  highest  court  in  the 
state,  to  the  supreme  court  of  the  United  States.  Thu  sub- 
ject we  had  occasion  to  notice  before,  in  speaking  of  die 
courts  of  the  United  States ;  to  which  part  of  the  work  the 
reader  is  referred.^ 

How  error  No  Writ  of  error  can  be  brought,  but  on  a  judgment,  or  an 
mentlaai^'  award  in  the  nature  of  a  judgment^^  Therefore,  if  a  verdict 
''^'^-  be  found  for  the  plaintiff,  in  a  court  of  common  pleas,  ^nd  the 
judgment  is  arrested  in  that  court,  for  the  insufficiency  of  die 
declaration,  the  plaintiff  intending  to  bring  a  writ  of  error, 
must  move  the  court  below  for  judgment  for  the  defendant, 
against  himself;  and  if  the  court  below  refuse  to  give  ssch 
judgment,  the  supreme  court  will  grant  a  mandamus,  to  com- 
pel them  to  give  judgment.^ 

So,  in  a  similar  case,  where  judgment  is  arrested  in  die 
supreme  court,  the  court,  on  application  of  the  plaintiff,  will 
order  juc^gment  to  be  entered  for  the  defendant,  to  enable  die 
plaintiff  to  bring  a  writ  of  error;  and  in  such  case,  Xhey  wiD 
order  that  the  attorney  for  the  defendant  make  up  and  file  die 
record,  in  due  form,  within  a  given  time  after  service  of  a 
copy  upon  him,  or,  if  he  neglect  to  do  so,  that  the  pbindiT 
make  up.  the  record,  with  a  remittitur  of  the  costs,  by  thede 
fendant.^  And  so,  in  other  cases,  where  a  judgment  is  ren- 
dered against  a  party,  in  the  supreme  court;  the  court,  upon 
a  suggestion  that  he  wishes  to  bring  a  writ  of  error,  will  graot 
a  rule,  that  the  opposite  party  make  up  the  record,  widiia  a 
specified  time,  or  that  he  have  leave  to  do  it  for  him.^ 

■ 

Bin  of  ez-       We  have  already  seen  that  a  bill  of  exceptions  becomes 

cepllaot.* 

^  See  sate,  Vol.  1.  p.  210, 241.  ^  2  Johns.  Gas.  215.  19  JohV' 

39610  340.  Rep.  247. 

*^  Co.  lit.  288.  b.  6  East.  Rep.  «  2  Johns.  Rep.  101.  Cdenutn^ 

aao.  12  Johns.  Rep.  62.  10  Johns.  M. 

Rep.  247.  M  5  Johns.  Rep.  807. 
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• 


part  of  the  recordi  and,  consequently,  that  a  writ  of  error  will 
lie  thereon.^ 

Where  an  exception  is  taken  at  the  circuit,  no  writ  of  error  sin  of  ex- 
is  necessary,^  onless,  after  the  decision  of  the  supreme  court,  **p***"*' 
the  party  wish  to  carry  the  cause  to  the  court  of  errors:  but, 
where  a  bill  of  exceptions  is  taken  in  a  court  of  common  pleas, 
the  record,  together  with  the  bill,  must  be  removed  into  the 
supreme  court,  by  writ  of  error,^^  and  the  supreme  court  will 
not  listen  to  an  argument,  where  no  writ  of  error  has  been 
issued.*" 

The  extent  of  the  appellate  jurisdiction  of  the  court  of ^{IgSiJuoii 
errors,  on  writs  of  error,  was  very  fully  discussed  in  the  cases  °J^"."®^ 
of  Yates  vs.  the  People,**  and  Clason  vs.  Shotwell.*^    It  was  JJ^^ 
in  the  latter  case  distinctly  established,  that  every  final  or  de-  Sr  m^^emr 
finitive  sentence,  or  decision  of  the  supreme  court,  by  which  ^ 
the  merits  of  the  cause  are  determined,  although  such  sentence 
is  not  technically  a  judgment,  or  the  proceedings  are  not  ca- 
pable of  being  enrolled,  so  as  to  constitute  what  is  technically 
called  a  record,  is  a  judgment  within  the  meaning  of  the  con- 
stitution of  this  state,  and  consequently  subject  to  the  appellate 
jurisdiction  of  the  court  of  errors.     Thus  where,  on  an  indict- 
ment for  a  forcible  entry  and  detainer,  no  return  could  be 
obtained  to  a  certiorari,  by  reason  of  the  death  of  the  justice 
before  whom  the  proceedings  were  had,  and  the  supreme  court 
investigated  the  cause  on  affidavits,  and  awarded  a  re-resti- 
tntioo;  it  was  held,  that  the  court  of  errors  might,  on  writ  of 
error,  review  the  proceedings,  on  the  evidence  presented  to 
the  court  below.^     So  too  a  writ  of  error  will  lie  on  a  judg- 
ment of  the  supreme  court  on  a  habeas  corpus  ad  subjicieoh* 
dum.« 


*^  See  ante,  Vol.  1.  p.  531  to       **  6  Johns.  Rep.  337. 

599.  w  12  Johns.  Rep.  31. 

"*  lb.  p.  531.  »  12  Johns.  Rep.  31. 

"  lb.  p.  682.  •  6  Johns.  Rep.  337. 
*•  3  Caines'  Rep.  170. 

Vol.  n.  57 
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Bot  not  to       Bnt  orders  merely  interlocutory,  or  auxiliary  to  the  preie- 
17  orden.     cution  of  a  suit,  are  not  determinations  of  a  cause ;  and  no 
appeal  can  take  place  until  the  cause  has  terminated  in  the  su- 
preme court.'' 

Nor  to  caMs     It  is  likewise  important  to  observe,  that  the  jurisdietioD  of 

where  there  '  * 

^^jDot  been  the  court  of  errors  is  merely  appellate,  and  that  consequently 
cMon,        there  must  have  been  some  question  actually  presented  to  the 
judges  of  the  supreme  court  for  their  determination,  and  a 
judgment  or  decision  thereon,  before  the  party  can  appeal  by 
writ  of  error;  therefore,  a  writ  of  error  to  the  supreme  court 
ai  in  case  of  wiU  not  lie  upon  a  judgment  by  default  f  and,  if  brought,  the 
bydefioit^   proper  course  is  neither  to  affirm  nor  reverse  the  judgmeDt 
below,  but  to  dismiss  the  writ.'     Nor  will  error  lie  upon  s 
judgment  of  the  supreme  court  upon  demurrer,  where  the 
plaintiff  in  error  has  declined  arguing  the  demurrer  in  that 
court,  and  judgment  has  consequently  passed  against  hin  by 
default.^^    So  likewise,  it  cannot  be  alleged  for  error  in  the 
court  of  errors,  that,  in  a  cause  where  there  were  two  issues 
joined,  the  jury  had  passed  upon  only  one  of  them,  if  it  ap- . 
'  pears  that  the  question  has  not  been  brought  before  the  su- 
preme court,  on  a  motion  in  arrest  of  judgment,  or  otherwise." 

Dificrence  in     There  IS  a  manifest  difierence  in  this  respect  between  the 
on  wriS?r  proceedings  on  writs  of  error,  in  the  court  of  errors,  and  the 

AFTOr  to  IQ' 

preme  court  proceedings  of  the  supreme  court  on  writs  of  error,  to  infenor 
tribunals.  The  supreme  court  are  botmd  to  correct  all  ern^ 
in  the  proceedings  cf  inferior  tribunals,  which  are  brought 
before  them,  whether  they  relate  to  decisions  either  actually 
or  nominally  made  by  the  court  below,  or  to  matters  out  of 
the  record  usually  denominated  errors  in  fact.  But  in  the 
organization  of  the  court  of  errors,  it  was  evidently  the  inten- 


''  12  Johns.  Rep.  31.  >«  13   Johns.     Rep.  361.    17 

'  2  CoweD.  Rep.  81.  Johns.  Rep.  469. 

•  lb.  2  Wend.  Rep.  148.  "  2  Wend.  Rep.  187.  etTide2 

Wend.  Rep.  156. 
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tion  of  the  framers  of  the  coostitution,  that  it  should  be  strictly 
an  appellate  court,  for  re-examination  and  correction  of  erro- 
neous decisions  made  by  other  tribunals,  upon  questions  actu- 
ally presented  to  them  for  their  determination.  The  provi- 
sions in  the  constitution,  requiring  the  judges  of  the  supreme 
court,  pn  writs  of  error,  to  asugn  the  reasons  for  their  judg- 
ment, and  excluding  them  from  voting  in  favour  of  the  affirm- 
ance, or  reversal  of  their  judgments,  are  both  founded  on  the 
presumption  that  they  have  actually  pa^ed  upon  the  question 
JD  the  court  below.^^ 

A  writ  of  error  lies  on  a  judgment  of  nonsuit  ;^^  although  Error  uca  on 
no  costs  are  awarded  against  the  plaintiff;  for  he  is  aggrieved  nonrait. 
by  being  defeated  of  his  right  of  action  in  that  suit,  and  of 
his  costs  for  prosecuting  the  same.^^ 

It  was  formerly  held,  that  a  writ  of  error  could  not  be  T««e  and 

•^  '  ratorn  of 

brought  before  judgment  given;  and  if  tested  before,  it^^^ 
was  no  supersedeas.^^  But  it  is  now  settled,  that  a  writ 
of  error  may  be  issued  and  tested  before  judgment  is  given,^* 
and  it  is  sufficient  if  judgment  is  given,  (by  which  is 
meant,  not  the  signing  of  the  roll,  which  is  a  mere  authentica^ 
tioD  of  the  judgment,  but  the  rendition  of  judgment,  or  in 
other  words,  the  entry  of  the  rule  for  judgment,)  before  the 
return  day  of  the  writ,  provided  the  judgment  were  signed 
before  the  writ  nas  in  fact  returned:  and  although  it  appear 
by  the  record,  that  the  judgment  roll  was  signed  after  the 
Ktum  day  of  the  writ  of  error,  yet  it  will  not  be  intended  that 
the  record  was  signed  after  the  writ  of  error  was  in  fact  re- 
turned." 

A  writ  of  error,  like  a  scire  facias,  is  considered  as  a  new  writ  of  er- 
action ;  and  therefore,  upon  bringing  it,  the  defendant  in  the  action. 


^  Per  Walworth,  Chancellor,  2  "2  Bac.    Abr.  462.    2  Tidd. 

Wend  R«p.  145.  Pnct.  1195. 

"  2  Johns.  Rep.  9.    6  Johns.  *'  1  Johns.  Rep.  493.  et  vide  2 

Bep.  111.  7  Johns.  Rep.  873.  et  Manle  d&  Selw.  334. 

vide  4  WheiOon,  73.  ■^  14  Johns.  Rep.  417. 

'*  11  Johns.  Rep.  22. 
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origioal  action,  may  change  his  attorney  without  obtaining  a 
AttorniMin  rule  for  that  purpose  :*^  and  the  attorney*  of  the  defendant  ia 

8ii|veme  r     r  j 

court;  error,  where  a  writ  of  error  is  brought  upon  a  judgment  of  a 
court  of  common  pleas,  is  not,  it  seems  to  be  regarded  of 
course,  as  the  attorney  in  the  supreme  court«^^ 

The  court  of  errors  have  provided  by  rule,  that  in  cases  of 
writs  of  error,  the  attomies  for  the  parties  respectively,  in  the 
courts  below,  shall  be  deemed  the  'attornies  for  them  respec- 
tively, in  all  the  proceedings  on  such  writs  in  that  court,  unless 
a  new  attorney  shall  have  been  employed,  and  notice  thereof 


In  court  of 
errora. 


20 


given 

And  by  the  twentieth  rule  of  the  same  court,  it  is  provided, 
that  *'  no  member  of  this  court  shall,  as  attorney,  solicitor,  or 
counsel,  be  concerned  in  or  argue  any  case  in  this  court, 
either  upon  error  or  appeal,  unless  such  member  was,  without 
reference  to  this  court,  actually  retained  and  employed  in  the 
cause  in  the  court  below,  before  the  judgment  or  decree  on 
which  the  writ  of  error  or  appeal  is  founded  was  rendered: 
provided,  however,  that  this  rule  shall  not  extend  to  causes  in 
which  any  member  of  this  court  was  actually  retained,  as 
attorney,  solicitor,  or  counsel,  previous  to  his  becoming  a 
member  thereof.'^ 

In  the  court  of  errors,  a  stipulation  between  the  attomies,  or 
counsel  in  a  cause,  is  binding,  although  not  reduced  to 
writing.^ 


Llmiutioii 
of  writs  of 
error. 


The  following  statutory  provisions  limit  and  prescribe  the 
period  within  which  writs  of  error  must  be  brought: 

^<  All  writs  of  error,  upon  any  judgment,  or  final  determi- 
nation,  rendered  in  any  cause,  in  any  court  of  law,  and  of  re- 
cord, in  this  state,  shall  be  brought  within  two  years  after  the 
rendering  of  such  judgment,  or  final  determination,  and  not 


"  Ante,  Vol.  1.  p.  1©8. 

"  6  Johns.  Rep.  287. 

"'  Rule  13.  9  Cowen.  Rep.  200. 


«  Rule  20.  lb.  p.  291. 
"  2  Cowen.  Rep.  243. 
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lifter;  except  in  the  cases  specified  in  the  two  next  sec- 
lions."» 

"  If  any  person,  against  whom  such  judgment  or  determina-  ExceptioM. 
tioo  shall  be  made,  shall  be  at  the  time,  either, 

"  1.  Within  the  age  of  twenty-one  years :  or, 

"2.  Insane:  or, 

*^3.  Imprisoned  on  any  criminal  charge,  or  in  execution, 
upon  some  conviction  of  a  criminal  offence,  for  any  term  less 
than  for  life:  or, 

'*4.  A  married  woman : 

^*The  time  during  which  such  disability  shall  continue,  shall 
not  be  deemed  any  portion  of  the  time  above  limited,  for 
bringing  a  writ  of  error;  but  such  person  may  bring  such 
writ  after  the  time  so  limited,  and  within  two  years  after  such 

disability  is  removed."*^ 

"If  the  person  entitled  to  bring  such  writ,  shall  die,  during D^tu,  dor- 
the  continuance  of  any  disability,  specified  in  the  precec&ig  sec-  ^ 
tion,  his  heirs,  devisees,  executors,  or  administrators,  entitled  by 
law  to  prosecute  such  wrU,  may  bring  the  same,  after  the  time 

herein  limited  for  that  purpose,  and  within  two  years  after  such 

death."25 

"But  the  existence  of  any  disability,  specified  in  the  pre- Time  in  no 
ceding  sections,  shall  not  authorise  the  bringing  of  a  writ  of  ceed  Hve 
error,  upon  any  judgment,  after  the  expiration  of  five  years 
from  the  time  of  rendering  the  same."^ 


*  R.  St.  P.  3.  Ch.  9.  T.  8.  8.       ^  lb.  s.  28.  p.  595. 
21.  Vol.  2.  p.  594.  «•  lb.  s.  24. 

^  lb. 8.22. 
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SECTION  II. 


^     OP  THE  ISSUING  AlTD  BETtTRN  OF  TBE  VllIT  OF  BBBOS,  AVV  Of  THS 
SBC17RITT  BBQUnUBD  TO  BE  OIVEN  BT  THE  PLAINTIFF  IN  KUOl. 

« 

Prom  what       Formerly,  a  writ  of  error,  returnable  in  the  cwirt  of  errors^ 

court  writ 

**»^-  issued  out  of  chancery ;  but  now,  it  is  provided  by  statate, 
that  writs  of  error,  in  all  cases,  '^  shall  issue  of  coarse  out  of 
the  court  into  which  they  may,  by  law,  be  made  returnable,  in 
vacation,  as  well  as  in  term,  sub^t  to  the  regulatioiis  pre- 
scribed by  law."^ 

Direcuonof  Writs  of  error,  issued  out  of  the  court  for  the  correction  of 
coart6f  er-  errors,  must  be  directed  to  the  justices  of  the  supreme  court, 
commanding  them  to  cause  a  transcript  of  the  record  of  the 
judgment,  or  final  determination,  upon  which  such  writ  shal 
be  brought,  and  all  things  concerning  the  same,  to  be  broogbt 
before  the  president  oftfae  senate,  the  senators,  and  chancellor.^ 
How  made    ^   |f  such  writ  of  error  be  issued  during  the  sitting  of  the  court, 

retnxnable. 

or  of  the  legislature,  it  must  be  made  returnable  immediately, 
at  the  place  where  the  court  may  then  be  sitting ;  if  issued  aAer 
a  sitting,  or  term  of  the  court,  shall  have  been  acyoumed,  and 
before  a  meeting  of  the  court,  it  must  be  made  returnable, 
generally,  at  the  next  meeting  of  tfie  court,  wherever  the  same 
shall  be  held.^  The  teste  of  the  writ,  is  the  day  of  suing  it 
out;^  and  it  must  be  sealed  and  signed  by  the  clerk  of  the 
court  of  errors,  and  tested  in  the  name  of  the  president  of  the 
senate.^^ 


^  R.  St.  P.  8.  Ch.  9.  T.  8.  s.  61.        «•  2  Tidd.  Pract.  1198. 
Vol.  2.  p.  591.  »  R.  St.  P.  3.  Ch.  1.  T.  1.  b.  P 

«  R.  St.  ib.  8.  40.  p.  696.  Vol.  2.  p.  195. 

"  Ib.  8. 41.  See  9  Cowen.  Rep, 
304. 
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A  writ  of  error,  usuing  out  of  tBe  supreme  court,  lake  otber  ^f  ^f*^^^ 
procas  issuing  oat  of  that  coiHt,  may,  if  issued  in  term,  be  ^^  ^^' 
tested  on  any  day  in  tliat  term,  and  made  retnmable  on  any 
daj  in  tiie  same  term,  or  in  tlie  next  term ;  and,  if  issued  in 
vacation,  may  be  tested  on  any  day  in  the  preceding  term,  and 
be  made  returnable  on  any  day  in  the  next  term.^ 

The  writ  of  error,  after  reciting  a  suggestion,  that  error  had  Pnrpoit  of 
intervened  in  the  record  and  process,  and  in  the  giving  of 
judgment  in  the  cause,  commands  the  court  below,  that  if 
judgment  be  thereupon  given,  they  send  the  record  and  process, 
with  all  things  touching  the  same,  with  the  writ,  under  their 
seal,  to  the  court  in  which,  and  at  the  time  when,  the  writ  is 
retornable.'^  It  consists  of  two  parts:  first,  a  certiorari  to 
remove  the  record ;  and  secondly,  a  commission  to  examine 
it'*  But  in  a  writ  of  error,  for  error  in  fact,  the  certiorari 
part  being  nnnecessary,  is  omitted,  and  the  writ  contains  only 
a  commission  to  examine  errors.^ 

The  writ  of  error  should  reirnlarly  airree  with  the  record  Must  agree 

°  -^      °  ,  witb  record. 

in  the  names  of  the  parties,  and  nature  of  the  action ;  and 
therefore,  if  the  parties  be  misnamed  in  the  writ  of  error,  or 
it  be  sued  out  by  one  of  several  parties  only,  it  will  not,  it 
seems,  be  sufficient  to  stay  execution.^ 

After  the  writ  has  been  made  out  and  sealed,  it  mustAUowaace 

,  of  writ 

be  presented  to  some  proper  officer  for  his  allowance ;  who, 
if  the  requisitions  of  the  statute,  herein  after  mentioned, 
shall  have  been  complied  with,  will  endorse  his  allowance  on 
the  writ 

It  is  provided  by  statute,  that  "writs  of  error  shall  be  By  what 
allowed  as  follows:  ^ 

*M.  Writs  of  error  to  remove  judgments  from  any  court 
of  common  pleas,  or  from  the  superior  court  of  law,  for  the 


*  lb.  T.  3.  s.  5.  Vol.  2.  p.  197.       '»  2  Tidd.  Pract.  1198. 

"^  2  Dnnlap.  Pract.  1185*  «  2  Tidd.  Pract  1198.  5  Tamit. 

^  1 8tr.  607.  82. 
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city  and  county  of  New  Tork,  may  be  aUowed  by  a  jtts&ce 
of  the  supreme  court,  or  by  a  clerk  of  that  court,  or  by  aoy 
officer  authorised  to  perform  the  duties  of  a  justice  thereof: 

*^  2.  Writs  of  error  to  remove  judgments  from  the  supreme 
court  to  the  court  for  the  correction  of  errors,  fnay  be  aUowed 
by  the  clerk  of  that  court,  by  the  chancellor,  by  a  justice  of 
the  supreme  court,  or  by  any  officer  authorised  to  perform  the 
duties  of  a  justice  of  the  supreme  court.^ 


»IS7 


quMte  oT       -^^  commou  law,  no  bail  in  error  was  required ;  so  that  the 
common      defendant,  by  bringing  a  writ  of  error,  might  have  delayed 
the  plaintiff  of  his  execution,  without  ^ving  any  security, 
either  for  the  prosecution  of  such  writ,  or  for  the  payment  ci 
the  debt  or  damages,  recovered  by  the  former  judgment,  in 
case  it  should  be  affirmed,  or  the  writ  of  error  should  be  disr 
*  continued,  or  the  plaintiff  in  error  nonsuited  therein.^    By  a 
former  statute,  this  evil  was  partially  remedied  in  this  state, 
and  security  required  in  personal  actions,  and  in  certain  cases 
in  real  and  mixed  actions,  where  execution  was  intended  to 
be  stayed.^' 
^red^J  "■      The  following  sections,  from  the  revised  statutes,  require 
Btatnte.       security  to  be  given  by  bond  with  sureties  in  all  cases ;  regu- 
late the  amount;  prescribe  the  condition  of  the  bond,  and  the 
manner  in  which  execution  may  be  stayed ;  and,  in  many  re- 
spects, essentially  alter  the  former  practice : 


Bonds  in  an  «No  writ  of  error  shall  be  allowed  in  any  case  unless  the 
party  prosecuting  such  writ,  with  two  sufficient  sureties,  or  b 
case  of  the  absence  of  such  party,  three  sufficient  sureties  iball 
become  bound  to  the  party  against  whom  such  writ  of  error 
shall  be  brought,  by  a  bond,  as  herein  after  specified."^ 

[^^aity        «  The  penalty  of  such  bond  shall  be  as  follows : 

*^  1.  If  the  writ  be  intended  to  operate  as  a  stay  of  execn* 
tion  upon  any  judgment,  for  debt,  damages,  or  costs,  recovered 

"  R.  St.  P.  3.  Ch.  9.  T.  3.  B.  25.        »  1  R.  L.  143.  s.  2,  a 
Vol.  2.  p.  505.  «  R.  St.  P.  8.  Ch.  9.  T.  3.  s.  «• 

^  2  Tidd.  Pract.  1203.  Vol.  2.  p.  695. 
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in  any  action,  the  penalty  shall  be  at  least  double  the  sum 
recovered  by  such  judgment: 

"2.  If  the  writ  be  intended  to  stay  execution  upon  a  judg- 
ment in  waste,  or  in  any  action  for  the  recovery  of  land,  or 
the  possession  thereof,  the  penalty  shall  be  one  hundred  and 
fiAy  dollars,  if  the  writ  be  returnable  in  the  supreme  court ; 
and,  if  returnable  in  the  court  for  the  correction  of  errors, 
three  hundred  dollars,  and  such  additional  sum  as  shall  be 
sufficient  to  indemnify  the  defendant  in  error,  for  the  mesne 
profits  of  the  premises  recovered,  during  the  pendency  of  the 
writ,  and  against  waste: 

'*  3.  If  the  writ  be  not  intended  to  operate  as  a  stay  of  exe- 
cution, the  penalty  of  such  bond,  if  the  writ  of  error  be  re- 
turned in  the  supreme  court,  shall  be  one  hundred  and  fifty 
dollars;  if  such  writ  be  returnable  in  the  court  for  the  correc- 
tion of  errors,  the  penalty  shall  be  three  hundred  doUars.^'^^ 

"The  condition  of  such  bond  shall  be  as  follows:  lu condiuon 

IndiUbrent 

"I.  If  the  writ  be  intended  to  operate  as  a  stay  of  execu- 
tion, upon  any  judgment,  for  the  recovery  of  any  debt,  da- 
mages, or  costs,  such  condition  shall  be,  that  if  the  party  pro- 
secuting such  writ,  shall  fail  to  prosecute  the  same ;  or,  if  such 
^t  shall  be  quashed,  or  discontinued;  or,  if  the  judgment 
for  the  reversal  of  which  such  writ  of  error  shall  have  been 
hrottgfat,  or  any  part  of  such  judgment  shall  be  affirmed ; 
^n,  that  such  party  will  pay  and  satisfy  the  debt,  or  da- 
mages, and  costs,  recovered  by  such  judgment,  which  he  shall 
be  liable  to  pay,  or  such  part  of  such  recovery  as  shall  be 
affirmed,  if  a  part  only  be  affirmed;  and  all  costs  and  da- 
mages which  shall  be  awarded  by  the  court  to  which  the  writ 
of  error  shall  be  returnable,  upon  the  judgment  so  affirmed : 

"2.  If  the  writ  be  intended  to  stay  execution  upon  a  judg- 
ment m  waste,  or  for  the  recovery  of  land,  or  the  possession 
^^of,  the  condition  of  such  bond,  in  addition  to  the  matters 


«  lb.  B.  27. 
Vol.  n,  58 
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herein  before  prescribed,  shaU  farther  provide,  that  the  pkdn" 
tiff  in  error  shall  also  pay  and  satisfy  all  damages  that  maybe 
recovered  by  the  defendant  in  error,  for  the  mesne  profits  of 
the  premises  recovered,  or  for  any  waste  to  be  committed 
thereon,  together  with  the  costs  of  the  proceedings,  for  the 
recovery  of  such  damages : 

'*  3.  If  the  writ  be  not  intended  to  operate  as  a  stay  of  ex^ 
cation,  the  condition  of  the  bond  shall  be,  that,  if  the  party 
prosecating  such  writ  shall  fail  to  prosecute  the  same ;  or,  if 
such  writ  be  quashed,  or  discontinued ;  or,  if  the  judgment  oo 
which  such  writ  shall  be  brought,  or  any  part  thereof,  be 
affirmed,  that  such  party  will  pay  the  costs,  if  any,  and  the 
damages  which  shall  be  awarded  by  the  court  to  which  the 
writ  of  error  shall  be  returnable/'^ 

cndoning  "  The  party,  applying  for  the  allowance  of  any  writ  of  erro^ 
eiecatioo.  shall  State  to  the  officer  applied  to,  whether  such  writ  be 
intended  to  operate  as  a  stay  of  eiecution,  or  not;  and,  if  the 
proper  bond  be  executed,  to  justify  such  stay  of  execution,  the 
officer  allowing  the  writ  shall  endorse  thereon,  with  his  tUot- 
ance  thereof,  an  order  to  stay  proceedings  on  the  cxecirtios 
upon  such  judgement,  if  one  shall  have  been  issued,  or  to  tciy 
the  issuing  of  one,  if  none  have  been  issued,  imtil  judgmest 
shall  be  rendered  on  such  writ  of  error."^ 
Effect  of  or-  «<  If  no  execution  shall  have  been  issued,  the  service  of  snch 
order  shall  stay  the  issuing  thereof;  and,  if  an  execution  shall 
have  been  issued,  and  not  fully  executed,  the  service  of  sach 
order  shall  stay  the  further  execution  thereof,  at  whatever  tine 
such  order  diall  have  been  made  or  served.  But  no  unt  w 
error  shall  slay  the  issuing  of  an  execution,  or  stay  proceed- 
ings on  an  execution  issued,  unleu  such  order  shall  have  been 
made  and  sarved*"^ 

cttMtauotr       «« Nothing  contained  in  the  last  five  preceding  sections  shall 
extend  to  any  writ  of  error,  to  be  brought  by  an  execator,  or 


«  D).  8. 28.  p.  609*  ^*  lb.  6. 80.  p.  597. 

*»  lb.  s. » 
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adnunistrator,  nor  to  any  writ  brought  in  the  name  of  the 
people  of  this  state,  or  in  which  the  attorney-general  shall  cer- 
tify that  the  said  people  are  in  any  way  interested ;  nor  to  any 
writ  of  error  brought  upon  any  judgment  rendered  upon  any 
indictment,  or  upon  any  decision  upon  a  habeas  corpus,  or  cer- 
tiorari, or  upon  any  order  for  committing  a  person  for  a  cri- 
minal contempt*"^ 

The  party  prosecuting  the  writ  of  error  must,  at  the  time  JJJ^iJjJI*  ^^ 
of  serving  such  writ  on  the  clerk  of  the  court  in  which  the  ^'^'^"'^ 
judgment  was  given,  file  with  such  clerk,  the  bond  executed 
upon  the  allowance  of  the  writ,  together  with  a  certificate 
signed  by  a  counsellor  of  the  supreme  court,  stating  that  he 
has  examined  the  record  and  proceedings  in  the  cause  intended 
to  be  removed  by  such  writ,  or  copies  thereof;  and  that  in  his 
0|Miiion,  there  is  error  in  substance  therein.^ 

And  it  is  further  provided  by  statute,  that  "  no  return  shall  ^'Jj^^ 
be  made  to  any  writ  of  error,  unless  such  certificate  and  bond,  ^  "'*^' 
io  the  cases  where,  by  the  provisions  of  this  article,  a  bond  is 
reqaired,  be  filed  therewith;  and,  if  the  clerk  of  any  court 
shall  make  return  to  any  such  writ,  contrary  to  the  provisions 
of  thb  section,  such  return  shall  be  void,  and  he  shall  forfeit 
to  the  party  against  whom  such  writ  of  error  shall  have  been 
brought,  two  hundred  and  fiily  dollars;  and  shall  also,  upon 
conviction  thereof,  forfeit  his  office."^'' 

According  to  the  former  practice,  it  seems  diere  was  no  cer- 
tunty  of  the  defendant  in  error  receiving  any  notice  of  a  writ 
of  error,  brought  after  the  judgment  had  been  collected/' 
This  defect  is  now  supplied ;  and  the  revised  statutes,  in  the 
Kctions  which  follow,  provide  that  such  notice  shall  be  given, 
sod  prescribe  its  contents,  and  the  manner  in  which  it  shall  be 
served. 


**  lb.  B.  81.  «*  See  Revisers'  Reports,  ch)ip- 

*  lb.  s.  82.  ter  9,  of  Part  8,  p.  67. 

"  lb.  8. 83. 
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S??ottj!S.'^  "  '^^^  ^^^^9  into  which  a  writ  of  error  shall  be  returned, 
before  rendering  judgment  upon  such  writ,  s^inst  any  defend- 
ant in  error  who  shall  not  have  appeared,  shall  be  satisfied 
that  notice  thereof  has  been  given  to  such  defendant,  or  his 
attorney,  either  before  the  return  day  thereof,  or  within  ten 
days  after  the  actual  issuing  of  such  writ.** 

contcntBof       <<  Such  uoticc  shall  state  the  teste  and  return  of  such  writ, 

notice  una  ^ 

how  served,  gmj  if^^  court  in  which  returnable;  and  shall  be  served  as  fol- 
lows : 

^'1.  If  such  writ  be  brought  within  one  year  after  the  ren- 
dering of  the  judgment,  such  notice  may  be  served  personally 
on  the  defendant  in  error,  or  on  his  attorney  on  the  record,  if 
such  attorney  be  living  within  this  state: 

''2.  If  the  writ  be  brought  after  the  expiration  of  one  year, 
from  the  time  of  rendering  the  judgment,  or,  if  brought  within  one 
year,  and  the  attorney  for  the  defendant  be  not  living  within  this 
state,  then  siich  notice  shall  be  served  on  the  defendant  in 
error  personally,  if  he  can  be  found;  and,  if  he  cannot  be 
found  after  diligent  search,  it  may  be  served  by  leaving;  the 
same  with  some  proper  person,  at  the  last  residence  of  such 
defendant,  in  such  manner  as  to  induce  a  reasonable  presump- 
tion that  such  notice  has  come  to  his  knowledge.^ 
stjying  pro-  «« If,  in  any  case,  due  notice  of  the  issuing  of  a  writ  of  error, 
shall  not  have  been  given,  the  court  may  suspend  proceedings 
upon  such  writ,  until  such  notice  he  given. 


'961 


ba^n  ud  u-  Whenever  a  bond  has  been  executed,  upon  the  allowance  of 
?h?roto.  a  writ  of  error,  notice  thereof  must  likewise  be  given,  by  the 
party  prosecuting  the  writ,  to  the  defendant  in  error,  or  his 
attorney,  within  ten  days  after  the  filing  of  the  writ.  The 
notice  must  state  the  names,  additions,  and  places  of  residence, 
of  the  sureties.  The  defendant  in  error  has  twenty  days  after 
the  service  of  such  notice  to  except  to  the  sureties  by  giving 


«•  R.  St.  P.  3.  Ch.  9.  T.  8.  u.       »•  lb.  s.  68. 

57.  Vol.  2.  p.  600.  «  lb.  e.  69.  p.  601. 
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notice  of  such  exception,  to  the  attorney  for  the  plaintiff  if 
error.® 

Within  ten  days  after  notice  of  exception,  the  sureties  must  J^{^J»* 
either  justify,  by  an  affidavit  that  each  of  them  is  a  house- SflS^teST 
holder,  worth  double  the  amount  of  the  penalty  of  the  bond, 
over  and  above  all  demands,  or  a  new  bond  must  be  executed, 
aod  filed,  by  new  sureties,  and  a  similar  notice  thereof  given; 
and  such  new  sureties  must  justify  in  like  manner:  otherwise, 
the  writ  of  error  may  be  superseded  by  any  officer  authorised 
to  allow  the  same.  A*  copy  of  the  affidavit  of  justification 
must  be  served  on  the  attorney  of  the  defendant  in  error  within 
the  ten  days  allowed  for  justification.^ 

The  English  courts  have  sometimes  allowed  the  defendant  Execution 
m  error,  under  particular  circumstances,  to  issue  an  execution,  itmes  be  la- 

,  «ued  during 

notwithstanding  the  pendency  of  a  writ  of  error;  as,  where  it  p«wi«»«yo# 
has  been  apparent  that  the  writ  of  error  was  brought  against 
good  faith,**  or  for  the  mere  purpose  of  delay;*''  of  which  the 
declarations  and  conduct  of  the  party,  or  his  attorney,*^  subse- 
quendy  to  the  time  the  ori^nal  suit  was  actually  commenced,^ 
are  evidence.  But  mere  delay,  to  have  a  writ  of  error  returned  for 
nearly  a  year,  is  not  a  sufficient  ground  for  allowing  the  defend- 
ant  in  error  to  proceed  with  his  execution.*'  And  the  court 
ordinarily  will  not  inquire  whether  a  writ  of  error  is  prose- 
cuted for  delay;  for  it  is  a  writ  of  right  to  which  the  party  is 
entitled,  and  the  court  are  averse  to  impose  restrictions.*^ 

The  following  statutory  provisions  relate  solely  to  writs  of 
error  upon  judgments  for  the  recovery  of  land,  or  the  posses- 
sion of  land : 


^  lb.  8.  34.  p.  597.  *•  2  Made  &  Selw.  474.  476. 

^  lb.  B.  35,  36.  p.  597,  596.  "  4   Maule    &  Selw.  331.    7 

*•  2  Term  Rep.  183.  Taunt.  537. 

^'  4  Term.   Rep.  436.    2  H.  ^4  Cowen.  Rep.  82. 

Bltck.  Rep.  30.  6  Dowl.  and  Ryl.  ^  1  Wend.  Rep.  35. 
509.  et  vide  2  Tidd.  Pract.  1202. 
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ActtoDs  for  «  After  the  bringing  of  a  writ  of  error,  and  the  giving  of  the 
flu  stayed,  bond  required  by  law,  upon  any  judgment  for  the  recovery  of 
land,  or  the  possession  of  land,  the  party  in  whose  favour  such 
judgment  shall  have  been  given,  shall  not  proceed  for  the  reco- 
very of  any  mesne  profits  for  the  lands  recovered,  until  the 
determination  of  such  writ  of  error.^ 
How  reeo-  <<  If  the  plaintiff  in  such  writ  of  error  shall  suffer  a  disconti- 
^nti^j^t*^  nuance,  or  become  nonsuited,  or  the  judgment  be  affirmed,  the 
d^endant  in  error  may  proceed  to  file  a  suggestion  c(  his 
claim  to  mesne  profits,  in  the  same  manner  as  he  might  have 
done  if  no  writ  of  error  had  been  brought;  and,  in  such  sug- 
gestion, he  may  also  include  his  claim  for  mesne  profits, 
during  the  pendency  of  the  writ  of  error,  and  for  any  damages 
arising  firom  any  waste,  committed  after  the  giving  of  such 
first  judgment.^ 
f  roceediBgi.  <<  Such  suggestion  shall,  in  all  cases,  be  filed  in  the  supreme 
court ;  and  the  like  proceedings,  in  all  respects,  shall  he  bad 
upon  the  judgment  of  affirmance,  and  with  the  like  effect,  upon 
such  suggesdon,  as  are  prescribed  in  the  fifth  chapter  of  thb 
act:  and  the  amount  of  the  damages,  for  the  mesne  profits, 
during  the  pendency  of  the  writ  of  error,  and  none  other,  ma; 
be  recovered  upon  the  bond  given,  on  the  suing  out  of  the 
writ  of  error."" 

TraoBcHbing     After  the  writ  of  error,  the  certificate  of  counsel,  and  the  bond 
tnswiit      to  the  defendant  in  error,  where  security  is  required,  have 
been  filed  with  the  clerk,  the  next  step  (except  on  a  writ  of 
error  in  fact,  on  a  judgment  of  the  supreme  court)  is,  to  tran- 
scribe, certify,  and  return  the  record,  with  the  writ  annexed. 

onenorto       Ou  a  Writ  of  crror  brought  on  a  judgment  of  a  court  of 
uinppowd  common  pleas,  the  record  itself  is  supposed  to  be  removed, 

to  DO  T6P10'  j^  ■  a 

\^.  though  in  fact  only  a  transcript  is  sent,  which  is  regarded  by 


••  R.  St.  P.  3.  Ch.  9.  T.  3.  8.       •*  lb.  s.  38. 
37.  Vol.  2.  p:  69R.  «  lb.  ».  89. 
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the  court  as  the  record  itself;®  but,  for  the  purpose  of  amend* 
ment,  the  record,  in  the  eye  of  the  law,  remains  in  the  court 
below.** 

A  record  of  the  supreme  court,  in  judgment  of  law,  as  well  Bat  u  is 
as  in  fact,  remains  in  that  court,  and  it  is  only  a  transcript  «rror  to  a.  c. 
that  is  sent  to  the  court  above.^ 

The  following  statutory  provisions  relate  to  writs  of  error 
issued  out  of  the  court  for  the  correction  of  errors: 
''The  clerk  of  the  supreme  court,  upon  whom  such  writRetamof 

'^  '      r  writ  by 

shall  be  served,  shall  cause  a  transcript  of  the  record  upon  cierk. 
which  such  writ  shall  have  been  brought,  to  be  made ;  and 
shall  certify  and  annex  the  same  to  such  writ,  and  shall  endorse 
and  Sign  a  proper  return  on  such  writ,  under  the  seal  of  the 
supreme  conrt,  and  shall  return  the  same  to  the  court  for  the 
correction  of  errors.*" 
"If  such  writ  shall  be  returnable  immediately,  such  return  When  to  be 

inftde« 

shall  be  made  without  delay;  if  it  be  returnable  generally,  at 
the  next  meeting  of  the  court,  such  return  shall  be  made  by 
the  first  day  of  such  meeting;  unless  such  writ  was  served 
within  eight  days  before  such  day,  in  which  case  the  same 
shall  be  returned  within  eight  days  after  the  service  thereof*"*^ 

And  the  court  of  errors  have  provided,  by  rule,  that  "the  if  not  sore 
plaintiff  in  error  shall  cause  the  writ  of  error,  with  the  tran- toBMb^eSt 
script  of  the  judgment,  or  proceedings,  on  which  the  writ  of 
error  is  founded,  to  be  returned  pursuant  to  the  directions  of 
the  statute,  or  lose  the  benefit  of  the  said  writ,  unless  this  court 
shall  see  cause  to  allow  such  plaintiff  a  further  day  for  that 
purpose/'**  But  the  court  of  errors  will  not  dismiss  a  writ  of 
error,  on  the  ground  that  no  transcript  of  the  record  has  been 


•3 


C«iiiM' Rep.  67.    3  Jc^as.       ••  R.St.  P.3.Ch.g.T.8.B.42. 
Rep.  443.  Vol.  2.  p.  606. 

^  2  Cowen.  Rep.  406.  ^  lb.  s.  43.  p.  669. 

^  3  Johns.  Rep.  96.  **  Rule  1.  9  Cowen.  Rep.  287. 

et  vide  19  Johns.  Rep.  453. 
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returned,  and  filed,  without  a  regular  notice  of  a  motion  bx 
that  purpose.® 

Writs  of  error  to  all  other  courts  must  be  returned,  and  the 
returns  signed  by  the  clerk  of  the  court  to  which  such  writs 
are  addressed,  under  the  seal  thereof.''^ 


SECTION  m. 


OF  THE  PROCEEDINGS  AFTER  THE  RETURN  OF  THE  WRIT  OF  EBROB^ 

UNTIL  JUDGMENT. 

AU  the  proceedings,  which  have  been  hitherto  mentioned, 
are  in  the  court  below,  where  the  judgment  was  given;  but, 
from  henceforth,  they  are  in  the  court  above,  to  which  they 
are  removed. 


When  writ  When  the  transcript  of  the  record  is  returned,  and  filed,  but 

amended,  not  before,''^  the  plaintiflTin  error  may  move  to  amend  the  writ 

quashed,  or  '              r                                         ^ 

nonprowed.  of  error,  or  the  defendant  in  error  to  quash  or  nonpros  it;"' 


or  it  may  abate  or  be  discontinued.^ 


Amending        Great  Certainty  was  formerly  required,  in  making  the  writ 
^  *  of  error  agree  with  the  record ;  for,  as  the  writ  was  the  sole 

authority  by  which  the  judges  were  empowered  to  act,  they 
could  proceed  only  on  that  record  which  the  writ,  or  commis- 
sion, authorised  them  to  examine;'''  nor  could  any  defects 


^  19  Johns.  Rep.  453.  >•<  1  Caines*  Rep.  251. 

**•  R.  St.  ib.  8.  44.  Vol.  2.  p.       "2  Tidd.  Pract.  1217. 
509.  75  Ib.  1218. 

^  1  Ld.  Raymd.  329.    2  Smith. 
Rep.  259.    1  Gaines' Rep.  251. 


/ 
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therein  be  amended  before  the  5  Geo.  1,  c.  13,  because,  by  the 
foimer  statutes  of  ameDdment,  the  judges  were  only  enabled 
to  amend  in  affirmance  of  the  judgmentJ^  By  the  ninth  sec 
tion  of  the  "Act  concerning  amendments  and  jeofails,"  in  the 
old  statutes,  it  was  provided,  that  "  all  writs  of  error,  wherein 
there  shall  be  any  variance  from  the  original  record,  or  other 
defect,  may  and  shall  be  amended,  and  made  agreeable,  to 
such  record,  by  the  respective  courts  where  such  writ  or  writs 
of  error  are,  or  shall  be,  made  returnable.""'*  This  section  is 
not  expressly  re-enacted  in  the  revised  statutes ;  but  the  eighth 
section  of  the  Title."  Of  amending  pleadings  and  proceedings," 
taken  in  connection  with  the  preceding  section,  seems  faUy  to 
authorise  similar  amendments.^' 

Under  the  statute  of  5  Geo.  1,  which  is  the  same  in  terms  Pnctiee  u 
as  the  section  from  the  old  statutes,  above  cited,  it  has  been  "^^ 
the  practice  to  amend  the  writ  of  error,  as  a  matter  of  course, 
without  costs.™  Where  a  writ  of  error  was  sued  out  on  a 
jndgment  of  the  common  pleas,  in  an  action  of  covenant,  de- 
scribing it  as  a  plea  of  trespass  on  the  case,  the  court  of  king's 
hench,  in  which  it  was  returnable,  upon  application  made  to. 
them,  permitted  the  writ  of  error  to  be  amended,  by  substi-* 
tnting  the  words,  "in  a  plea  of  covenant  broken,"  instead  of 
the  words,  "  in  a  plea  of  trespass  on  the  case,"  without  im- 
posing any  terms  whatever."®  And  the  court  of  errors  have 
aUowed  a  writ  of  error  to  be  amended,  as  to  the  parties,  and  ^ 
the  form  of  the  return,  without  costs.'*  ,  But,  where  a  writ  o^ 
error  was  returnable  before,  the  giving  of  the  judgment  on 
which  it  was  brought,  this  was  held  to  be  such  a  fault  as  was 
not  amendable  by  the  statute."* 


'*  2  Bac.  Abr.  463.  -    1587.   ct  vide  Cowp.  425.    W. 

'M  R.  L.  121.  Black.  Rep.  lOOT. 

^  Sec  ante.  Vol.  1  p.  596,  7, 8.        ••  5  Taunt.  86. 
R.  St.  P.  3.  Ch.  7.  T.  6.  8.  7,  8.       "8  Cowen.  Rep.  146.  S.  C.  9 
^oL  2.  p.  424,  425.  Cowen.  Rep.  304. 

"^  8tr.663.902.8. C.  Ld. Raym.       "^  2 Str. 897.  S. C.  2Ld.Rayib. 

1531.  2  Str.  891. 

Vol.  II.  59 
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QaiaUog  7|ie  general  ground,  of  quashing  a  writ  of  error,  is  some 
fault,  or  defect  therein,  that  is  not  amendable  by  statute ;  and 
the  application  to .  quash  it  ought  to  be  made  to  the  court 
wherein  it  is  returnable.*^  Where  there  are  several  parties 
who  are  aggrieved  by  a  judgment,  and  the  writ  of  error  is 
brought  by  some,  or  one  of  them  only,  the  court  wiD  qaash 
it^  But  when  one  of  several  parties  to  a  judgment,  who  is 
not  aggrieved  thereby,  joins  in  bringing  a  writ  of  error,  it 
must  be  amended  by  striking  out  his  name,  and  stand  good 
for  the  other  parties.^ 

Where  a  writ  of  error  wasr  brought  on  a  judgment  of  the 
supreme  court,  on  a  bill  of  exceptiqns,  to  the  court  of  errors, 
which  decided  in  favour  of  the  plaintiff,  and  thereapon  a 
venire  de  novo  was  awarded;  and  on  the  second  trial  in  the 
court  below,  a  second  bill  of  exceptions  was  taken  on  the  same 
point,  and  a  second  writ  of  error  brought;  the  court  of  errorS; 
on  motion,  quashed  the  second  writ  of  error,  with  costs.^ 

Where  a  judgment  of  a  court  of  common  pleas  was  reversed, 
on  error  to  the  supreme  court,  and  a  new  trial  ordered,  and 
the  plaintiff  in  error,  who  was  the  defendant  in  the  court  be- 
low, took  out  a  writ  of  restitution,  and  an  execution  for  his 
costs  in  the  supreme  court,  tod  after  the  money  collected  on 
the  judgment  in  the  common  pleas  had  been  restored,  and 
the  costs  in  the  supreme  court  collected,  proceeded  by  rule  to 
compel  the  plaintiff  below  to  proceed  to  trial,  who  accord- 
ingly went  to  trial  a  second  time,  and  again  obtained  a  ver- 
dict and  judgment  in  the  common  pleas,  and  then  brought  a 
writ  of  error  from  the  judgment  of  the  supreme  court  to  the 
court  of  errors;  it  was  held,  that  he  had  a  right  to  his  writ  of 
error,  from  the  judgment  of  the  supreme  court,  and  that  bis 
proceedings  in  the  common  pleas  were  no  waiver  of  his  right 


«3  Doug.  350.       .  w  1  Str.688.  2  Str.898.  Cowp. 

"  E.  St.  p.  «.  Ch.  9.  T.  3.  s.  7.    425.  2  W.  Black.  Rep.  1087. 
•  Vol.2. p. 592.  Ante,  p.  442.  ^«  3  Johns.  Rep. 554. 
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to  bring  error;  and  ihe  courf  intimated  that  a  reversal  of  the 
judgment,  in  the  supreme  court,  would  be  a  reversal  of  all  the 
consequent  proceedings,  including  those  in  the  common  pleas, 
upon  the  second  trial.^ 

Upon  a  writ  of  error  being  quashed,  the  defendant  Iq  error 
is  endtled  to  costs.^^ 

According  to  the  practice  of  the  English  courts,  if  the  2^^,^ung 
plaintiff  in  error  will  not  proceed,  after  the  record  is  certified,  ff^^JS^ 
the  defendant,  in  order  to  compel  him,  must  sue  out  a  writ  of^^*^*' 
scire  facias  quare  ezecudonem  non,  in  the  court  wherein  the 
writ  of  error  was  returnable;  except  on*  a  writ  of  error  in  fact, 
or  by  a  plaintiff,  to  reverse  his  own  judgment.^     But  it  has 
been  the  uniform  practice,  in  the  supreme  court,  for  a  great 
many  years,  instead  of  issuing  a  scire  facias  quare  executio- 
nem  non,  according  to  the  English  practice,  to  enter  a  rule  on 
the  return  of  the  writ  of  error,  that  the  plaintiff  in  error  assign 
errors  in  twenty  days,  or  that  his  default  be  entered.     The    ' 
defendant  in  error  gives  notice  to  the  plaintiff  in  error,  that 
the  writ  has  been  returned  and  filed,  and  that  thereupon  a 
role  has  been  entered,  that  the  plaintiff  in  error  assign  errors, 
be.    This  notice  must  be  served  on  the  plaintiff  in  error,  or 
his  attorney*^    At  the  expiration  of  the  time  limited  by  the 
rule,  and  on  filing  an  affidavit  of  due  service  of  the  notice, 
the  plaintifi^s  default  may  be  entered  in  the  book  of  common 
rules.    On  showing  a  reasonable  excuse  for  not  assigning 
errors  in  time,  the  default  will  be  set  aside,  on  payment  of 
costs." 


CRon* 


In  the  court  of  errors  it  is  provided  by  rule,  that  '^thcineoartof 
plaintiff  in  error,  on   the   day  the   writ   of  error  shall   be 
returned,  with  the  transcript  of  the  record  or  proceedings,  if 
diminution  shall  not  be  alleged,  and  if  diminution  shall  be 


*"  9  Cowen.  Rep.  636.  ^2  Tidd.  Pract  1221. 

••  R  St.  P.  8.  Ch.  10.  T.  1.  0.       ••  18  Johns.  Rep.  608- 
32.  Vol.  2.  p.  618.  ^  2  Gaines'  Rep.  986. 
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alleged,  then  on  the  return  day  of  the  certiorari,  shall  asttgo 
errors,  and  file  the  same  with  the  clerk,  or  in  default  diereof,  die 
plaintifi*  in  error,  shall  lose^the  benefit  of  the  writ,  unless  tlus 
court  shall  see  cause  to  allow  farther  time  for  that  purpose ;  and 
the  defendant  in  error  may  thereupon,  on  motion,  obtain  an  order, 
that  such  writ  of  error  be  dismissed,  with  costs  to  be  taxed."*' 
And  it  is  likewise  provided  by  rule  of  the  same  court,  that 
orders  to  assign  errors,  or  to  join  in  error,  may  be  entered  at 
any  time  by  the  clerk,  of  course,  in  the  minutes  of  the  court, 
upon  the  written  request  of  tlie  attorney  or  counsel,  at  the 
peril  of  the  party  entering  the  same,  with  the  like  force  and 
effect  as  if  entered  by  direction  of  the  court  during  its  ses- 
sion.** 

ADeciiigdi-  Where  the  whole  of  the  record  is  not  certified  by  the  coort 
andMrtiora-  bclow  upou  the  writ  of  error,  the  party  that  sues  out  the  writ 
may  allege  diminution  of  the  record^  and  pray  a  writ  to  the 
justices  who  certified  the  record  below,  to  certify  the  whole 
of  it^^^  It  is  provided  by  statute,  that  *'a  certiorari  to  certify 
any  diminution,  variance,  or  other  defect,  in  any  record  or  pro- 
ceedings, may  be  issued  by  the  court  to  which  a  writ  of  error 
shall  be  returnable,  to  the  court  upoii  whose  judgment  sach 
writ  shall  be  brought,  and  shall  be  served  on  a  clerk  thereof, 
and  shaU  be  returned  by  him  according  to  the  command  of 
such  writ."^  And  it  is  further  provided,  that ''  any  clerk  ne 
glecting  or  omitting  to  make  any  return  of  any  writ,  to  the  court 
for  the  correction  of  errors,  according  to  law,  shall  be  liable 
to  be  punished  by  such  court  on  attachment  for  his  contempt, 
in  the  same  manner  as  officers  of  other  courts,  for  disobeying 
the  process  or  orders  of  such  courts."^ 

It  seems  that  in  order  to  warrant  the  issuing. a  certiorari  ofl 
error,  to  bring  up  any  proceedings  dehors  the  record,  the  plain- 


«  Rule  3.    9  Cowen.  Rep.  287.  •*  R.  St.  P.  8.  Ch.  9.  T.  a  f. 

«  Role  28.      *  45.  Vol.  2.  p.  599. 

^^  2B«c.  Abr.  468.    et  vide  3  ^  lb.  s.  46. 
Johns.  Rep.  141. 4Johns.Rep.499. 
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uS  in  error  must  first  assign  the  diminution  specially,  and 
serve  it  upon  the  defendant,  or  his  attorney,  as  in  ordinary  cases 
of  an  assignment  of  errors.^ 

If  the  plaintiff  assign  for  error  the  couht  of  an  original  writ  JJhen  cer- 
or  bill,  or  that  it  is  bad  in  point  of  law,  he  should  regularly  ^»»*^*«- 
take  oat  a  certiorari  to  verify  his  errors:  for  it  is  a  rule  that 
judgment  cannot  be  reversed,  for  want  of  an  original  writ  or 
bill,  nor  for  any  error  or  defect  therein,  without  a  certiorari." 

The  want  of  an  original  bill,  or  writ,  is,  we  have  seen, 
either  cured  by  verdict,  or  may  be  supplied  even  after  a  writ 
of  error  has  been  brought.  And  where  the  want  of  a  plaint 
had  been  assigned  as  error  in  a  judgment  of  a  court  of  com- 
mon pleas,  which  had  refused  leave  to  file  a  plaint  nunc  pro 
tanc,  the  supreme  court  granted  a  rule  against  the  judges  of 
the  court  below,  to  show  cause  why  a  mandamus  should  not 
issue  to  compel  them  to  allow  the  application ;  observing  that 
the  court  below  had  indeed  a  discretion,  but  it  was  a  legal,  and 
not  an  arbitrary  one,  and  that  the  supreme  court  always  al- 
lowed a  bill  to  be  filed  nunc  pro  tunc,  where  error  was  brought, 
and  that  assigned  for  cause.''* 
By  the  second  rule  of  the  court  of  errors  it  is  provided,  that  Pikctfee  u 

.^  "^  •  to  allefiBc 

"if  the  plaintiff  in  error  shall  allege  diminution  of  the  record,  diminunoo, 

*  °     .       .  Ifcc.  In  court 

It  shall  be  done  on  the  day  the  writ  of  error  shall  be  returned, «'  «™"- 
or  within  eight  days  thereafter,  and  shall  thereupon  apply  to 
the  clerk  of  this  court  for  a  certiorari  to  certify  the  diminution 
alleged,  which  the  clerk  shall  issue  of  course,  and  without 
special  order,  which  certiorari  the  plaintiff  in  error  shall  cause 
to  be  duly  returned  within  twelve  days,  or  shall  lose  the  benefit 
thereof,  unless  this  court  shall  see  cause  to  allow  a  further  day 
for  that  purpose.'^*® 

At  common  law  if  the  plaintiff  in  error  died  before  errcnrsBeuhof 
assigned,  the  writ  abated ;  and,  if.  there  were  several  plaintifis      **' 


"  4  Cowen.  Rep.  91.  Hardw..  118,  119.    3  JohnB.  Rep. 

^2  Tidd.    PncU   1227.    Ld.    141. 
Raym.  1996.  1441.    Cas.  temp.       ^  Coleman,  61. 

^  Rede  2.  9  Cowen.  Rep.  287. 
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in  error,  the  death  of  one  of  them  before  errors  assigned, 
abated  the  writ^^  And  in  case  of  the  death  of  the  defendaDt 
in  error,  the  writ  did  not  abate,  whether  before  or  after  «rroK 
assigned ;  but  his  executors,  or  administrators  might  have  pro- 
ceeded as  if  he  were  still  living,  and  the  plaintiff  might  hm 
sued  out  a  scire  facias  ad  audiendum  emves,  to  compel  them 
to  join  in  error.^ 

The  following  statutory  provisions,  in  many  respects,  essen- 
tially alter  the  former  rules  and  practice : 

S^Mven?'**  "  If  there  be  several  plaintiffs  in  error,  and  one  or  nKwre  of 
SeftadStflf  ^^^^  <li^  before  errors  are  assigned,  such  death  shaD  be  sug- 
gested by  the  surviving  plaintiff),  and  the  errors  shall  be  as- 
signed by  them;  and  if  one  pr  more  of  several  defendants  die 
before  joinder  in  error,  such  death  shall  in  like  manner  be  sug- 
gested by  the  survivors,  and  they  shall  plead  to  the  assign- 
ment of  errors."* 

■ 

'<If  there  are  two  or  more  plaintifis  in  a  writ  of  error,  and 

one  or  more  of  them  die  after  errors  assigned;  or  if  there  be 

several  defendants  in  such  writ,  and  one  or  more  of  them  die 

after  joinder  in  error,  the  writ  shall  not  abate  thereby;  bat  in 

either  of  shch  cases,  such  death  shall  be  suggested  on  die 

record,  and  the  suit  shall  proceed  at  the  suit  of  the  surviving 

plaintiff,  or  against  the  surviving  defendant,  as  the  case  may 
be,"3 


Death  of  all 


*<If  all  the  plaintiffs  in  such  writ  die,  after  the  bringing 
idainuffii.  thereof,  and  before  judgment  rendered  thereon,  the  executois 
or  administrators  of  the  last  surviving  plaintiff,  or  the  heirs  asd 
devisees  of  the  plaintiffs,  in  cases  where  they  would  be  entitled 
to  bring  writs  of  error,  may  be  substituted  for  such  plaintiffS) 
and  the  cause  shall  proceed  at  their  suit."^. 


*••  2  Tidd.  Pract.  1219,  1220,      . «  R,  St.  P.  3.  Ch.  9.  T,  8.  e.  47. 
and  authorities  there  cited.  Vol.  2.  p.  600. 

»  lb,  »  lb.  s  48. 

♦  lb.  0.49. 


I 

) 
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<'  If  all  the  defeadaots^  or  a  sole  defendant,  in  a  writ  ot^y^j^  «u 

'  '  ,  .      defendants. 

error,  die  after  tlie  bringiog  thereof,  and  before,  judgment 
thereon,  the  executors  and  administrators  of  such  defendants 
may  be  compelled,  by  rule  of  court,  to  become  parties,  and 
join  io  error,  in  the  same  manner  as  they  may  now  be  compelled 
by  a  writ  of  scire  facias ;  and  in  default  of  their  actual  appearance, 
the  court  shall  enter  their  appearance,  and  proceed  and  give 
judgment  in  the  same  manner  as  if  they  had  appeared.' 


>J5 


Formerly  if  a  female  plaintiff^  or  defendant''  married,  the  }^J*fJJJ. 
writ  was  thereby  abated.'^    In  this  respect  likewise  the  law  is  ^^i^ 
altered  by  statute ;  and  the  following  sections  establish  a  new 
pactice : 

'*  If  a  female  plaintiff  in  error  marry,  after  bringing  her  writ,  sutntoiy 
her  hosband  may  be  joined  with  her,  on  his  application,  and 
hb  name  shall  thereupon  be  inserted  in  the  proceedings."^ 

*'  If  a  female  defendant  in  error  marry,  after  the  writ  shall 
have  been  brought,  and  before  judgment,  her  husband  may 
be  made  a  co-defendant,  on  his  application."* 

''  If  such  husband  do  not«apply,  on  proof  by  affidavit  of  such  ^^Jj^^** 
marriage,  the  plaintiff  in  error  shall  be  entitled  to  a  rule 
against  such  husband,  requiring  him  to  show  cause  why  he 
should  not  be  made  a  co<-defendant  with  his  wtfe."^^ 

"  A  cppy  of  such  rule  shall  be  served,  within  the  thne,  anrf  s«^e«  o*" 

*  •'  rai«  ind  pn>- 

m  the  manner  herein  before  directed,  in  relation  to  a  person  «««"°«^ 
refiuiDg  to  join  in  error ;"  and  upon  proof  of  the  due  service 
thereof,  if  the  court  shall  be  satisfied  of  the  fact  of  such  mar- 
riage, a  rule  shall  be  entered,  making  such  husband  a  co-de- 
fendant.   If  suclT  marriage  shall  not  be  established,  the  cause 


•Ib.g.60.  »  lb.  8.62. 

•  2  Str.  1016. 880.  »•  lb.  s.  63. 

'  1  Str.  638.  "  See  ante,  Vol.  2.  p.  443. 

•  R.  St.  P.  3.  Ch.  9.  T.  3.  a.  51. 
Vol.  2.  p.  600. 
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shall  ]proceed  against  such  female  defendant,  and  the  pltoitiff 
shall  be  liable  to  such  alleged  husband  for  his  costs.''^ 

8draf«eiai      It  is  likewise  provided,  that   "the  proceedings  by  scire 
Me  aboUfit  facias,  to  summon  executors  or  administrators  of  any  deceased 
party  to  a  writ  of  error,  or  the  husband  of  any  female  plain- 
tiff or  defendant  m  such  writ,  are  hereby  abolished*''^ 

Aingnmeiit      The  plaintiff  in  error  must  file  his  assignment  of  errors  with 

of  erron.  "^  ° 

the  clerk  of  the  court  in  which  the  writ  of  error  is  returnable; 
and  must  serve  a  copy  of  it  on  the  opposite  party.^l  An  as- 
signment of  errors  is  in  the  nature  of  a  declaration  ;^  and  is 

Erranin  either  of  errors  in  fact,  or  errors  in  law.  The  former  consist 
of  matters  of  fact,  not  appearing  on  the  face  of  the  record, 
which,  if  true,  prove  the  judgment  to  have  been  erroneoas ; 
as  that  the  defendant  in  the  original  action,  being  under  age, 
appeared  by  attorney ;  that  a  feme  plaintiff,  or  defendant,  was 
under  coverture  at  the  time  of  commencing  the  action ;  or 
that  a  sole  plaintiff,  or  defendant,  died  before  verdict,  or  inter- 
locutory judgment  An  assignment  of  errors  in  fact  shoald 
conclude  with  a  verification.^^    ^ 

Erron  in         Errors  in  law  are  common  or  special.     The  common  errors 

law.  '^ 

are,  that  the  declaration  is  insufficient  in  law,  to  maintain  the 
action ;  and  that  the  judgment  was  rendered  for  the  plainddT, 
instead  of  the  defendant,  or  viceversa.  Special  errors  are  the 
want  of  an  original  writ,  or  bill,  or  other  matter  appearing  on 
the  face  of  the  record,  which  shows  the  judgment  to  have 
been  erroneous." 

J^^^      Theplsdntiff  may  assign  several  errorsinlaw,butonlyone  cr- 
^^entof  rorinfact;"  and  he  cannot  assign  error  in  fact  and  in  law  toge- 
ther, for  these  are  distinct  things  and  require  different  triab.^ 


"  lb.  8.  54.  "  2  Tidd.  Pract.  1226. 

"lb.  8.55.  "P.  N.  B.20. 

"  2  Dunlap.  Pract.  1147.  »•  2   Bac.   Abr.    217.    2  M- 

"  2  Bac.  Abr.  216.  Raym.  883.    1  Str.  489. 
"  1  Burr.  Rep.   410.    Carth. 
367.  contra,  Yelv.  68.            " 
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It  is  also'settled,  that  nothing  can  be  assigned  for  error  which 
contradicts  the  record,**  or  was  for  the  advantage  of  the  party 
assigning  it,^*  or,  that  is  aided  by  appearance,  or  not  being 
taken  advantage  of  in  due  time.^  Bm  if  the  error  be  the  de- 
fault of  the  court,  though  it  be  for  the  advantage  of  the  party, 
yet  the  party  that  hath  the  benefit  of  it  may  assign  it  for  error, 
for  the  'course  of  the  court  ought  to  be  observed.^  So,  a 
plaintiff  may  assign  for  error  the  want  of  jurisdiction  in  a  court 
of  limited  jurisdiction,  to  which  he  has  chosen  to  resort.*^ 

It  is  provided  by  statute,  that  "no  judgment  shall  be  re- certain de- 
versed,  impaired,  or  afiected,  for  any  defect  of  form,  variance,  deemed 

UDendcd« 

or  other  imperfection  contained  in  the  record,  pleadings,  pro- 
cess, entries,  returns,  or  other  proceedings  therein,  which 
might,  by  law,  be  amended  by  the  court  in  which  such  judg- 
ment was  rendered  ;  but  such  defects  and  imperfections  shall 
be  supplied  and  amended,  or  shall  be  deemed  to  have  been 
supplied  and  amended,  by  the  court  into  which  such  judgment 
shall  have  been  removed  by  writ  of  error."^ 

As  to  the  assignment,  whether  it  must  be  general  or  special,  ^J^^JJ^^^ 
this  distinction  seems  to  be  taken.  Tou  may  assign  the  com-j^^Jg^L^^' 
mon  errors,  if  the  errors  complained  of  appear  upon  the 
face  of  the  record  itself;  or  if  in  such  case  you  assign  any  of 
these  errors  specially,  counsel  will  not  be  confined  in  arguing 
the  case  to  the  errors  thus  assigned,  but  may  support  the  writ 
of  error  by  any  other  error  appearing  on  the  face  of  the 
record ;  but  where  the  error  is  in  any  of  the  out-branches 
of  the  record,  as  where  there  is  no  original,  or  a  bad  one,  or  no 
bill,  be,  it  must  be  assigned  specially,  (which  is  termed  alleg- 


**  2  Bac.  Abr.  218.    1  Str.  664.  ^2  Bac.  Abr.  220.   2  Cranch. 

2  U  Raym.  1414.   lWil8.85.  126. 

*  2  Bac.  Abr.  220.  1  Str.  382.  »*  2  Cranch.  126. 

bot  see  2  Saund.  47.  ^  R.  St.  P.  3.  Ch.  9.  T.  3.  s.  60. 

"  2  Boo.  Abr.  221.  2  H.  Black.  Vol.  2.  p.  601. 
Rep.  267. 299. 

Vol.  II.  60 
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ing  dimiDution,)  otherwise  the  court  of  error  will  not  notice  it^ 
Where  a  bill  of  exceptions  has  been  taken,  a  general  as- 
signment of  errors  is  sufficient,  and  the  plaintiff  in  error  ma; 
take  advantage  of  any  matter  appearing  on  the  record  or  bill 
of  exceptions.^ 

What  m«t-       Where  the  error  complained  of  is  in  a  matter  which  can  iu 

ten  cannot 

te  alleged  no  way  be  made  part  of  the  record,  so  as  to  be  presented  to 
the  appellate  .court,  it  furnishes  no  ground  for  reversing  the 
judgment  ;^  and  no  interlocutory  proceeding,  arising  in  the 
course  of  a  cause  in  which  the  court  below  may  exercise  a  dis- 
cretion, or  which  relates  merely  to  its  own  practice,  can  be 
alleged  as  error.^  Thus,  for  the  refusal  of  the  court  below  to 
grant  a  new  trial,^®  or  to  permit  an  amendment,'^  or  for  staying 
proceedings,^  or  for  arresting  judgment,^  or  for  refusing  to 
set  aside  an  execution,^  a  writ  of  error  cannot  be  brought 
So,  if  the  judgment  of  the  court  below  be  correct  and  legal, 
no  error  will  lie  for  any  irregularity  as  to  the  execution; 
every  court  having  a  control  over  its  own  records,  and  if  there 
be  any  irregularity,  the  proper  remedy  is  by  application  to  the 
court  below.^ 

• 

Where  a  judgment  is  pronounced  in  the  supreme  court,  ou 
pleadings  brought  from  an  inferior  court,  and  the  party  against 
whom  the  judgment  is,  amends  his  pleadings  by  leave  of  the 
court,  and  a  trial  is  had  on  such  amended  pleadings,  the  party 
amending  is  estopped  from  afterwards  alleging  error  in  the 
judgment  pronounced  on  the  original  pleadings.^ 


»  1  Archbd.  Pract.  251.  *>  5  Cranch.  11. 187.  6  Cranch. 

»  18  Johns.  Rep.  476. 17  Johns.  206. 
Rep.  218.  »  5  Cranch.  16, 17.  6  Cranch. 

^  2  Wheaton,  363.  206.    Mason,  163. 

»  4  Cranch.  237. 324.  5  Cranch.       »  7  Cranch.  577. 
280.    6  Cranch.  206.    7  Cranch.        «  19  Johns.  Rep.  247. 
252.    2  Wheaton,  306.   19  Johns.        ^  17  Johns.  Rep.  484. 
Rep.  337.  12  Johns.  Rep.  62.  »  3  Johns  Rep.  141. 

»  2  Wend.  Rep.  137. 
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We  have  already  seen,  in  treating  of  the  appellate  jnrisdic-  objMtfmii 
tiOD  of  the  court  of  errors,  that  error  will  not  lie  to  that  court,  s- ^.tunot 

'  '  beurgedin 

unless  there  has  been  an  actual  decision  of  the  supreme  court  ^'f®^  ^ 

npoD  a  question  actually  presented  to  them.^   And,  apparently 

upon  the  same  principle,  it  is  held,  that  no  objection  not  made 

in  the  court  below,  can  be" made  in  that  court;  and  that  no 

point  which  was  not  there  raised  and  discussed,  can  he  raised 

for  the  first  time  in  the  appellate  court^     But  this  rule  is  ap-  Limittdon 

.,       .  of  rule; 

plicable  only  to  objections  which  the  party  may  be  deemed  by 
his  silence  to  have  waived,  and  which  when  waived,  still  leave 
the  merits  of  the  case  with  the  judgment,  and  does  not  apply 
to  an  objection,  which,  if  taken,  could  not  have  been  obviated 
in  the  court  below,  but  would  have  destroyed  the  foundation 
of  the  action."* 

■ 
■ 

Where  there  are  several  plaintiffs  in  error,  they  must  all  join  Piainti a 
in  assigning  error.^  artguing  «• 

It  is  the  practice  of  the  supreme  court,  for  the  plaintifi*  in  Joinder  in 
error,  on  filing  his  assignment  of  errors,  to  enter  a  rule,  that 
the  defendant  join  in  error  in  twenty  days,  or  that  his  default 
be  entered,  and,  upon  such  default,  to  enter  a  rule  for  judg- 
ment of  reversal.^ 

The  plaintiflf  in  error  may  assign  common  errors,  and 
allege  diminution  at  the  same  time,  and  take  out  a  certiorari, 
and  enter  his  rule  to  join  in  error ;  and  if  the  defendant  does 
not  join  in  error  according  to  the  rule,  the  plaintifi*  may  enter 
a  default,  although  the  certiorari  be  not  returned.^^ 


In  the  court  of  errors,  it  is  provided  by  rule,  *<that  whenincooitof 
the  plaintifif  in  error  shall  have  filed  an  assignment  of  errors 


erroriL 


^  Ante,  Vol.  2.  p.  450.  **  19  Johns.  Rep.  124.  sed  vide 

"  18 Johns.  Rep.544.  14 Johns.  1  Johns.  Cas.  169.    2  Johns.  Cas. 

Rep.  627.  8  Cowen.  Rep.  662.  69. 

'"*  16  Johns.  Rep.  348.  *^  4  Cowen.  Rep.  533. 
'  2  Tidd.  Pract.  1226. 
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with  the  clerk  of  this  court,  an  order  may  be  thereupon  entered 
by  the  plaintiff  in  error  as  of  course,  for  the  defendant  to 
join  in  error  in  eight  days  after  the  service  of  a  copy  thereof,  or 
be  precluded ;  and,  if  the  defendant  in  error  shall  not  comply 
with  the  said  order,  he  shall  be  precluded  from  joining  in  eiror^ 
and  the  plaintiff  in  error  may  take  judgment  by  default."^^^ 

8«ririeeof        Where  a  writ  of  error  is  brouirht  on  a  judgment  of  a  court 

aaaignmsnt  o  ^^       <j 

?B  8 'c^-^^  of  common  pleas,  and  no  attorney  is  employed  in  the  supreme 
court,  by  the  defendant  in  error,  the  service  of  the  assign- 
ment of  errors,  and  notice  of  the  rule  to  join  in  error, 
must  be  served  on  him  personally,  either  by  delivering  the 
same  to  him,  or  leaving  them  at  his  dwelling  house,  or  in  such 
other  mode  as  the  court  might  specially  direct,  under  the  cir- 
cumstances of  the  case;  buta  service  of  the  notice,  by  affixing 
it  in  the  clerk's  office,  is  not  sufficient.^ 

incoartof  j^  would  sccm  also,  that  by  the  practice  of  the  court  of 
errors,  there  must  be  personal  service,  or  such  service  as  is 
equivalent,  upon  the  defendant,  of  notice  of  the  rule  to  join  io 
error,  where  he  has  no  attorney.^ 

To  ittini-        To  an  assignment  of  errors,  the  defendant  may  plead  on 
row,  defend-  demur.    Pleas  in  error  are  common  or  special.    The  com- 

ftot  nifty  ■ 

plead  or  de-  jj^^  pj^j^^  q ^  joiudcr,  as  it  is  more  commonly  called,  is,  in  nollo 
est  erratum,  or,  that  there  is  no  error  in  the  record  or  proceed- 
ings ;  which  is  in  the  nature  of  a  demurrer,  and  at  once  refers 
the  matter  of  la^  arising  thereon  to  the  judgment  of  the 
court.^* 

Where  a  defendant  in  error  demurs  to  an  assignment  of 
errors  in  fact,  the  court  will  allow  him,  after  judgment  against 
him  on  the  demurrer,  to  withdraw  it,  and  rejoin  to  the  assign- 

^  ment  of  errors.** 


»•»  Rule  4.  9  Cowcn.'Rep.  288.       **  8  Johns.  Rep.  666. 
«  8  Johns.  Rep.  287.'  1  Johns.       ♦•  2Tidd.  Pract.  1230. 
Rep.  509.  ^  14  Johns.  Rep.  417. 
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If  the  plaintiff  in  error  assign  an  error  in  fact,  and  the  ^^'^.^'^' 
defendant  in  error  would  put  in  issue  the  truth  of  it,  he  ought  "'i'^- 
to  traverse  or  deny  tlte  fact,  and  to  join  issue  thereupon,  and 
not  say,  in  nuUo  est  erratum ;  for,  by  so  doing,  he  would  ac- 
knowledge the  fact  alleged  to  be  true.^  But  where  an  error 
in  fact  is  assigned,  if  the  defendant  would  acknowledge  the 
fact  to  be  as  alleged,  and  yet  insist  that  by  law  it  is  not  error, 
he  onght  to  rejoin,  in  nullo  est  erratum.^^  Hence  it  appears, 
that  if  an  error  in  fact  be  well  assigned,  in  nullo  est  erratum 
is  a  confession  of  at;  for  the  defendant  ought  to  have  joined 
issue  thereon,  so  as  to  have  it  tried  by  the  country;  but,  if  an 
error  in  fact  be  assigned,  that  is  not  assignable,  or  be  ill 
assigned,  in  nullo  est  erratum  is  no  confession  of  it,  but  shall 
be  taken  only  for  a  demurrer-^* 

If  error  be  alleged  in  the  body  of  the  record,  in  nullo  est  when  lu 

nullo  est 

erratum  b  a  good  rejoinder ;  for  this  shall  put  the  matter  in  emtum 

,     ,  food  rejofo- 

the  judgment  of  the  court,  the  record  being  agreed  to  be  as^er. 
stated.^    So,  if  error  be  alleged  in  a  matter  of  record,  which 
is  not  of  the  body  of  the  record,  but  in  a  collateral  thing,  in 
nullo  est  erratum  is  a  good  rejoinder.^ 

If  the  plaintiff  iu  error  assign  error  in  fact,  and  error  inir  emr  in 
W,  which,  we  have  seen,  cannot  be  assigned  together,  and  and  inw  are 
the  defendant  in  error  plead,  in  nullo  est  erratum,  this  is  a  cetber,  de- 
confession  of  the  error  in  fact,  and  the  judgment  must  be  '^^  *- 
reversed  ;^^  for  he  should  have  demurred  for  the  duplicity, 
upon  which  the  judgment  would  have  been  aflumed.^ 

By  pleading  in  nullo  est  erratum,  the  defendant  in  error  coiii»- 

onenoe  Oi 

admits  the  record  to  be  perfect :  the  effect  of  his  plea  beinsr,  pleading  in 

*  '  *  ^nuQo  eater* 

that  the  record,  in  its  present  state,  is  without  error  :**  and,  '*^"»' 


*•  1  RoL  Abr.  763.    1  Kenyon.  *•  1  Rol.  Abr.  763. 

350.  9  Johnu.  Rep.  ISO.  16  Johns.  ^  lb.  764. 

Bep.  87.  «>  2  Bac.  Abr.  218.  Carth.  338, 

*'  2  Tidd.  Pract.  1231.  9.  S.  C.  Comb.  320. 

^  lb.    2  Bac.  Abr.   218.  sed  "  2  Ld.  Raym.  883.  1  Str.  389. 

^ide  Carth.  388.  ^3  j  g^uj,  270. 
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therefore,  after  in  nuUo  est  erratum  pleaded,  neither  party  can 
aUege  diminution,  or  pray  a  certiorari.^  Bet,  though  the 
parties  are  bound  by  their  admission^  and  that  equally  so  as 
to  every  part  of  the  record,  yet  no  admission  of  the  parties 
can  or  ought  to  restrain  the  courts  from  looking  into  the  re- 
cord before  them.^  Hence  it  is  a  general  rule,  that,  at  any 
time  pending  a  writ  of  error,  whether  before,^  or  after  errors 
assigned,  or  even  after  in  nullo  est  erratum  pleaded,^^^  tlie 
courts  ex  officio  may  award  a  certiorari ;  and  they  may  do 
this  to  supply  a  defect  in  the  body  of  the  record,^  as  well  as 
in  its  out*branches. 
^gen^erart  When  the  plaintiff  assigns  for  error  the  want  of  an  origioal, 
certiorari.  (^,^  qh  j  the  defendant  comes  in  gratis  and  confesses  the  mat- 
ter assigned  for  error,  by  pleading  in  nullo  est  erratum,"  or  a 
release,^  without  putting  die  plaintiff  to  the  necessity  of  suing 
out  a  certiorari  to  verify  his  errors,  the  court,  for  their  own 
information,  may  award  this  writ,  in  order,  if  possible,  to  sup- 
port the  judgment.  But  though  the  court,  ex  officio,  wiO 
award  a  certiorari  to  affirm,  a  judgment,  yet  they  wiU  never 
award  one  to  reverse  it,  or  make  error .^ 
spwiai  Special  pleas,  to  an  assignment  of  errors,  contain  matters 

in  confession  and  avoidance  as  a  release  of  errors;*'  or  the 
statute  of  limitations,  kc.,  to  which  the  plaintiff  in  error  may 
reply,  or  demur,  and  proceed  to  trial  or  argument. 

A  release  of  errors  contained  in  a  warrant  of  attorney  to 
confess  judgment,  is  good,  though  given  before  judgment, 
provided  it  be  dated  in  the  term  of  which  the  judgment  is 


"  lb.  269.    2  Cromp.  378.    2  ••I  Salk.  208.    S.  C.    8  W 

Cowen.  Rep.  408.  Raym.  1005. 

^  1  Salk.270.     .  "^  1  Salk.  280.  2  Sir.  766.  619. 

*•  1  Str.  440.  907.  Cas.  temp.  Hardw.  118, 119 

*«  1  Rol.  Abr.  764,  5.    1  Salk.  But  see  2  Bac.  Ahr.  205,  and  the 

209.  2  Ld.  Raym.  1005.  4  Cowen.  oases  there  cited ;  by  which  it  ap- 

Rep.  91.  pears  that  formerly  the  courtwooM 

"  1  Salk.  270.  have  granted  a  ceitiorah  toierene 

"*  2  Str.  907.  the  judgment  as  wdl  as  toafinn  it. 

«  2  Bac.  Abr.  225. 
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entered  up:^  but,  where  there  are  several  plaintifiii  in  error, 
the  release  of  one  of  them  will  not  bar  the  others.^ 

In  pleading  a  release,  the  defendant  must  levy  a  venae ;  but, 
though  it  be  ill  pleaded,  yet,  if  there  be  no  errors,  the  court 
will  affirm  the  judgment.^ 

The  pleadings,  on  an  assignment  of  errors,  must  be  filed  Pietdingi  to 
with  the  clerk  of  the  court  in  which  the  writ  of  error  is  pend- 
ing, and  copies  must  be  served  on  the  opposite  attornies. 

With  respect  to  the  trial  of  issues  of  fact,  joined  on  writs  of 
error,  the  revised  statutes  contain  the  following  provisions: 

"Whenever  any  issue  of  fact  shall  be  joined  upon  any  Trial  of  to- 
writ  of  error  returned  into  the  supreme  court,  the  same  shall  ib  mpi 

*  court. 

be  tried  at  a  circuit  court  or  sittings,  and  a  circuit  roll  for  that 
purpose  shall  be  made  up,  transmitted,  and  returned,  as  in 
other  cases,  and  the  same  proceedings  shaU  be  had  thereon,  in 

all  respects."** 


"Whenever  an  issue  of  fact  shall  be  joined  upon  any  writinoourtor 
of  error,  returned  into  the  court  for  the  correction  of  errors; 
and  whenever  any  question  of  fact  shall  arise  upon  any  motion. 
in  relation  to  such  writ,  or  the  piroceedings  thereon,  the  court 
may  remit  the  record  to  the  supreme  court,  with  directions  to 
cause  an  issue  to  be  made  up  by  the  parties,  to  try  such  ques* 
tion  of  fact  at  the  proper  circuit  court,  or  sittings,  and  to  cer- 
tify the  verdict  thereupon,  to  the  said  court  for  the  correction 
of  errors."*® 

''Such  issues  shall  be  tried  at  the  proper  circuit  court,  or PnMediDgi; 
sittings ;  and  a  circuit  roll,  for  that  purpose,  shall  be  made, 
transmitted,  and  returned ;  and  the  same  proceedings  shall  be 
had  thereon,  in  all  respects,  as  in  other  cases,  except  that  no 


"^  2  Str.  1215.  Ld.  Raym.  1005.  6  Mod.  113. 206. 

••  Cro.  Eliz.  648.  Cro.Car.  117.  "  R.  St.  P.  3.  Ch.  9.  T.  8.  b. 

3  Mod.  186.  62.  Vol.  2.  p.  601. 

'*lS«]k.268.    3SaIka09.    2  ««Ib.8.63. 
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jadgment  shall  be  rendered  by  the  supreme  court,  on  the  ver- 
(diet  of  the  jury,  but  the  same  may  be  set  aside,  and  new 
trials  granted  by  such  court,  as  in  other  cases."^ 

*'  The  verdict  so  rendered,  with  the  record  and  proceediog^ 
shall  be  transmitted  to  the  court  for  the  correction  of  errors, 
who  shall  proceed  thereon,  as  shall  be  just."^ 

uw^a°  -  After  an  issue  in  law  has  been  joined,  the  first  step  is  to 
■^**"°*^*  bring  on  the  caus6  to  argument.  In  the  supreme  court,  the 
plaintiff  in  error  roust  make  up  written  error  books,  which  are 
copies  of  the  issue  roll,  which  is  supposed  to  be  made  up  and 
filed,  on  issue  being  joined  in  error,  and  contain  copies  of  the 
writ  of  error,  of  the  record,  and  other  proceedings  retoroed 
to  the  supreme  court,  and  of  the  proceedings  thereon  in  tbst 
court  :^  an  error  book  must  be  delivered  to -each  of  the  judges 
when  the  argument  is  brought  on. 

The  cause  is  noticed,  set  down  on  the  calendar,  points  deli- 
vered, and  argument  brought  on  precisely  in  the  same  maimer, 
as  in  case  of  other  enumerated  motions  {"^  consequently,  the 
party  noticing  the  cause,  may,  when  no  counsel  appears  od 
the  opposite  side,  obtain  judgment  of  affirmance,  or  reversal, 
by  default.'* 

In  the  eooft  In  the  court  of  errors,  the  plaintiff  in  error  must  make  a 
case  for  the  use  of  the  court,  on  the  argument  thereof,  and  fu^ 
nish  to  each  member  a  printed  copy  of  such  case,  on  or  before 
the  day  of  hearing ;  or,  in  default  thereof,  the  plaintiff  io 
error  will  not  be  heard  in  support  of  the  errors  assigned.^ 
The  case  to  be  made  and  printed,  must  condst  of  the  record 
or  proceedings,  upon  which  the  writ  is  brought,  the  error 


"^  lb.  s.  64.  ^2  Dunl&p.  Pract.  1157. 

**  lb.  8.  65.  p.  602.    Fonnerly  ''^  See  ante,  Vol.  2.  p.  ^ 

the  court  of  errora  had  no  means  ''^  2  Donlap.  Fract.  1157. 

of  detenrnning  questions  of  fact  ''^  Fifth  rule  of  the  conxt  of 

except  by  affidavits.    See  Revi-  eiroxs,  0  Cowen.  Bep.  266. 
ser's  Reports,  Chap.  9,  of  Port  3. 
p.  69.  8  Cowen.  Rep.  825. 328. 
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:  ice  to 
rJerk  and 


assigned,  a  copy  of  the  reasons  of  the  court,  and  a  brief  state- 
ment of  the  points  intended  to  be  relied  on  in  argument.''^ 

Either  party  may  bring  on  the  cause  for  argument,  by  No 
giving  fourteen  days  notice  thereof,  for  some  day  on  which  party 
the  court  shall  be  in  session.*^^  A  copy  of  the  notice  must 
likewise  be  furnished  to  the  clerk  of  the  court  at  least  four 
days  before  the  day  appointed  for  argument ;  and  the  clerk 
makes  a  writ  of  the  causes  thus  noticed,  arranging  them  in 
the  order  in  which  the  joinder  in  error  was  filed.  The  causes 
are  called  in  the  order  in  which  they  stand  on  the  calendar  J^ 

When  a  fause  is  called  in  its  order  on.  the  calendar,  if ex  parte 
either  party  fail  to  appear,  the  court  will  proceed  to  hear  the  ***"*"^' 
cause,  ex  parte,  upon  the  application  of  any  party  haying 
given  regular  notice,  to  be  shown  by  affidavit,  or  admission  of 
service  of  notice ;  unless  it  is  thought  proper  to  postpone  the 
argument^*  The  court  of  errors  will  not  put  off  the  argument 
of  a  cause,  on  the  ground  that  the  counsel  for  one  of  the 
parties  is  engaged  in  another  court.^^^ 

By  the  sixteenth  rule  of  the  court  of  errors,  it  is  provided,  Preuminary 

u^i  t  !•     •  •  1-1  quertioiw  to 

"  tbat  when  any  prelimmary  question,  not  made  in  the  court  be  nm 

11  •        m   u  •  argued. 

below,  and  not  involving  the  merits  of  the  cause,  is  presented 
for  argument,  it  shall  be  first  argued  and  passed  upon  by  the 
court ;  and  the  argument  on  the  merits  of  the  cause  shall  be 
postponed  until  such  preHminary  question  shall  have  been  dis- 
posed of  by  the  court,  unless  the  court  shall  otherwise 
direct^""  And  the  twenty-seventh  rule  provides,  that  "  when-  n©  decistoit 

on  default  of 

ever  any  matter  is  moved  for  a  hearing,  whether  upon  the  ^pevancc. 
merits  or  upon  a  preliminary  or  interlocutory  question,  pursu- 
ant to  notice  for  that  purpose,  and  the  party  whose  right  it  is 
to  appear  and  oppose,  shall  make  default,  the  court  will  pro- 


•'  lb.  Rale  6.  '^«  Rule  15. 

'*  Rule  14.  "'  19  Johns.  Rep.  455. 

"'  lb.  "  Rule  16. 

Vol.  IL  61 
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ceed  and  hear  the  matter  ex  parte ;  and  no  decision  will  be 
given  upon  the  mere  default  of  appearance."^ 
Opening  ar-       One  counsel  only  is  allowed  to  open  the  arcrument,  two  to 
answer,  and  one  to  reply.''^ 

Where  a  party  is  too  poor  to  employ  counsel,  it  seems  that 
tlie  court  will  assign  him  counsel.^® 

Nolle*  Bp«-       By  the  twenty-second  rule  of  the  court,  it  is  provided,  that 


cial  motions. 


"special  motions  shall  require  a  notice  thereof,  with  copies  of 
the  papers,  not  records  of  this  court,  to  be  served  at  least  fonr 
days  before  the  motion  is  made."^^  « 

Service  of  The  scrvice  of  all  motions,  copies  of  orders,  and  affidavits 
in  the  court  of  errors,  during  the  sitting  of  tlie  court,  may  be 
made  on  the  counsel  of  the  parties  attending  the  court,  and 
also  on  the  agent  in  the  supreme  court  of  the  attorney  for  the 
parties ;  but  when  made  on  agents  or  counsel,  double  the 
usual  time  is  required.^^ 

foarTmui^  Tlic  twcnty-fifth  rule  of  the  court  of  errors  provides, 
toeo^?''*^'*  that  **  whenever  a  party  brings  on  a  case  for  argument,  and 
the  reasons  of  the  court  below  ^all  not  be  annexed  to  the 
cases  delivered,  the  cause  shall  not  be  heard,  unless  it  appear 
by  affidavit  that  application  has  been  made  for  such  reasonSf 
and  that  the  same  could  not  be  obtained." 

Withdraw-      '  Where  on  a  writ  of  error  to  the  court  of  errors,  the  bill  of 

ing  of  as-  ,  ,  ii»  i»i»»»  ^i 

eignmentof  exccptious  was  Signed  by  the  chief  justice  of  the  supreme 
court,  instead  of  the  circuit  judge  before  whom  the  cause 
was  tried,  and  the  court  for  this  reason,  after  argument,  refused 
to  decide  upon  the  matters  in  the  bill,  considering  it  a  nullity; 
they  allowed  the  plaintiff  in  error  to  withdraw  the  assignmeDt 


^»  Rule  27.  "  Rule  22. 

•"  Rule  21.  "  Rule  24. 

''  8  Johns.  Rep.  566. 
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of  errors  oa  payment  of  costs,  in  order  that  be  mif2:ht  move  to 
have  the  bill  corrected,  in  the  court  below,  and  bring  it  uj) 
on  certiorari.^  And  where  the  question  as  to  the  competency 
of  a  witness  come  by  mistake  of  counsel,  to  the  court  of 
errors,  on  a  special  verdict,  instead  of  a  bill  of  exceptions, 
being  evidently  the  main  question  jntendrd  to  be  raised  on 
error,  and  the  court  heard  the  argument  on  the  qiu^^tion,  but 
refused  to  decide  it  because  not  properly  raised,  the  court, 
though  some  of  its  members  had  given  opinions  on  the  merits 
of  the  case,  allowed  the  assignment  of  errors  to  be  withdrawn, 
in  order  that  the  plaintiff  in  error  might  apply  to  the  court 
below,  and  obtain  a  bilPof  exceptions.^^  The  motion  wn^ 
granted,  though  it  did  not  appear  that  any  right  was  reserved 
below,  to  have  a  bill  of  exceptions  on  the  point,  the  exception 
having  been  in  fact  taken  at  the  trial.  But  the  motion  v^  as 
granted  on  terms  of  paying  costs,  and  that  if  no  bill  should 
be  returned  within  a  reasonable  time,  judgment  should  pro 
against  the.  plaintiffs  in  error.  And  the  chancellor,  in  deli- 
vering  the  opinion  of  the  court,  observed,  that  '*  generally  the 
court  would  hold  it  too  late,  after  argumeiit  and  the  opinions 
of  die  judges  declared,  to  withdraw  the  record,  or  apply  for 
leave  to  supply  the  defects  of  the  case  submitted  for  deci- 
sion."«^ 


-'  8  Cowen.  Rep.  146.  = '  Tl).  p.  757. 

**  «  Cowen.  Rep.  755. 
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SECTION  IV. 


OF  THE  JUDGMENT  AND  ^BSEQI^Eirr  PB0CESDIN6S  IN  EBBOS. 

* 

The  judgment  in  error  is  to  afBrm,  or  to  recall,  or  reverse 
the  former  judgment ;  that  the  plaintiff  be  barred  of  his  writ 
of  error;  or  that  there  be  a  new  trial.®* 

The  common  judgment  for  the  defendant  in  error,  whether 
the  errors  assigned  be  in  fact  or  in  law,  is,  that  the  former 
judgment  be  affirmed.®^  So  on  a  demurrer  to  an  assignment 
of  errors,  in  fact  and  in  law,  for  duplicity,  the  judgment  is 
quod  affirmetur.^ 

For  error  in  fact,  the  judgment  is  recalled,  revocatnr ;  and 
for  error  in  law,  it  is  reversed.^  On  a  plea  of  release  of 
errors,^  or  the  statute  of  limitations,*^  found  for  the  defendant, 
the  judgment  is,  that  the  plaintiff  be  barred  of  his  writ  of 
error. 

jQdgmeDt  A  judgment,  being  an  entire  thing,  cannot  regularly  be  re- 
palrt  andirf-  vcrscd  for  part,  and  affirmed  for  the  residue.'**  Thus,  where 
^^j!*'  an  action  is  brought  for  a  croft  and  a  messuage,  in  one  count, 
and,  upon  error,  it  is  holden  that  the  action  does  not  lie  of  a 
croft,  the  judgment  must  be  reversed,  both  as  to  the  croft  and 
messuage.'*  So  where  A  brought  an  action  on  the  case 
against  B,  for  words  spoken  of  him,  and  for  causing  him  to 


•*  2  Tidd.  Prect.  1296.  **  2  Str.  1065.  S.  C.  Cas.teoip. 

•«  lb.  H&rdw.  346. 

"  Yelv.  58.  2  Ld.  Raym.  883.  *"  Cro.  Eliz.  426.    Carth  235. 

1  Str.  439.  1  Salk.  24.    2  M-  Raym.  25.  12 

*"  11  Johnfl.  Rep.  460. 14  Johns.  Johns.  Rep.  434.  14  Johns.  Rep. 

Rep.  425.  417. 

•*  1  Show.  50.    1  Str.  127.  683.  "»  1  Ro.  Rep.  2.    2  Bolst.  214. 

Alleyn.  74,  Ro.  Abr.  774. 
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• 

be  indicted,  &c.y  and  the  jnry  found  a  verdict  for  the  plaintiff 
as  to  both,  with  entire  damages,  yet,  it  being  afterwards 
holden  that  the  words  were  not  actionable,  the  judgment  was 
reversed  in  toto:^  but  if  part  of  the  words  laid  be  not  actiona- 
ble, and  several  damages  are  given,  it  seems  that  the  judg- 
ment will  be  reversed  in  part  only.^  And  if,  in  an  action 
against  several,  one  judgment  be  given  ag^nst  all,  and  upon 
error,  it  is  held  that  the.  judgment  is  erroneous  as  to  one,  it 
must  be  reversed  against  alL^  As  where  there  are  several 
defendants,  all  of  whom  appear  by  attorney,  and  one  of  them 
being  an  infant,  the  judgment  is  reversed  on  account  of  his 
infancy,  it  must  be  reversed  as  to  all  the  defendants,  and  not 
as  to  the  infant  alone.*^ 

Where  there  is  more  than  one  judgment,  if  they  be  distinct  B«v€n&i  of 
and  independent  of  each  other,  the  reversal  of  one  will  not  ment  Wni 

^  not  ajfect 

affect  the  other :  but  if  they  be  dependent,  as  for  instance,  in  the  jjy^^^ 
case  of  debt  or  scire  facias  on  a  judgmebt,  if  the  first  judgment  is  '^^^ 
reversed  for  error,  the  judgment  in  debt  or  sci.  fa.  is  thereby 
reversed  also ;  but  if  merely  the  judgment  in  debt  or  sci.  fa. 
be  reversed,  this  does  not  affipct  the  other.** 
Or  even  if  there  be  but  one  judgment,  and  it  consist  ofwberojadg- 

BMit  COD* 

several  distinct  and  independent  parts,  it  may  be  reversed  as  ^  of  dia- 
to  one  part,  and  remain  good  for  the  remainder  f  as  for  costs 
alone,**  or  damages  in  scire  facias,**  or  for  the  damages 
assessed  by  the  jury  in  an  action  of  debt  on  bond,  in  which 
breaches  have  been  suggested.'** 

If  judgment  be  given  for  the  plaintiff  on  one  count  in  a 
declaration,  and  a  distinct  judgment  for  the  defendant  on 


"  2  Bac.  Abr.  501.  ••  2  Ld.  Raym.  1532.     2  Str. 

"  Str.  188.  807. 

**  Ro.  Abr.  770.    Cro.  Jac.  289.  ^  5  Cowen.  Rep.  054. 

Alleyn,  74.  70.    14  Johns.  Rep.  **  8  Johns.  Rep.  600. 

417.  ••  2  Str.   807.    2   Ld.  Raym. 

*"  14  Johns.  Rep.  417.  1582. 

■<>•  8  Johns.  Rep.  111. 


486  PRACTICE  IN  PERSONAL  ACTIONS. 

another,  and  the  defendant  bring  a  writ  of  error  to  reverse  the 
judgment  on  the  first  count,  the  court  of  error  cannot  exanune 
the  legality  of  the  judgment  on  the  second  count,  no  error 
being  assigned  on  that  part  of  the  record.^ 

couit  of  er^  It  IS  required  by  statute,  that  the  court  of  errors,  after  giving 
tranacripc  judgment,  shall  remit  the  transcript  of  the  record,  with  their 
judgment  thereon,  to  the  supreme  courts  ^'  where  such  further 
proceedings  shall  be  had,  as  may  be  necessary  to  carry  such 
judgment  into  efiect"^  And  the  court  have  provided  by  rule, 
that  '*  the  remittitur,  in  case  of  a  writ  of  error,  shall  contain  a 
copy  of  the  judgment  of  this  court  annexed  to  the  writ  of 
error,  and  the  transcript  of  the  record  of  proceedings,  as 
brought  into  this  court,  under  the  seal  of  thb  court,  and  signed 
by  the  clerk  thereof."^ 

Conn  to  give     It  is  a  general  rule,  that  on  the  reversal  of  a  judgment,  the 
mentas       court  of  error  shall  give  such  judgment  as  the  court  bdotr 

court  below  •^       o 

^ooid  bavt  should  have  given/     Thus,  after  judgment  on  demurrer,  the 
court  of  error  will  render  judgment  against  the  party  com- 


mttting  the  first  fault  in  pleading.^ 

Where  a  judgment  against  the  plaintiff  in  a  court  of  com- 
mon pleas  is  reversed  on  a  writ  of  error,  the  supreme  court 
having  the  record  before  them,  may,  in  all  cases,  give  such 
judgment  as  the  court  below  should  have  given,  and  if  neces- 
sary, may  award  a  writ  of  inquiry  to  assess  the  damages.' 
And  so  where  judgment  is  given  in  the  supreme  court  against 
the  plaintiff  on  a  special  verdict,  by  which  the  damages  are 
assessed,  the  court  of  errors  may,  in  case  of  reversal,  give  a 
new  and  complete  judgment  for  the  plaintiff  to  recover  these 


»  6  Term.  Rep.  200.  ^  1  Galison,  87. 93.   Mason,  67 

=  R.  St.  P.  3.  Ch.  1.  T.  1.  6. 26.    11  Johns.  Rep.  573. 
Vol.  2.  p.  166.  -62  Tidd.  Pract.  128P.  2  Dnnlep. 

'-'  Rule  18.  9  Cowen.  Rep.  291.    Pract.  1164. 

*  11  Johns.  Rep.  141.  12  John?. 
Rep.  68. 
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damages.^  But  where  the  damages  are  not  assessed,  as  where 
judgment  is  given  on  demurrer,  the  court  of  errors,  not  having 
the  record  before  them,  but  only  a  transcript,  cannot  give  a 
new  and  complete  judgment,  but  only  an  interlocutory  judg- 
ment, quod  recuperet ;  and  the  transcript  being  remitted,  the 
supreme  court  will  award  a  writ  of  inquiry,  and  give  final 
judgment.^  So  where  after  a  verdict  for  the  defendant,  in  the 
supreme  court,  the  judgment  is  reversed  in  the  court  of  errors, 
that  court,  having  only  a  transcript  of  the  record  before  them, 
cannot  order  a  new  trial ;  and  therefore,  on  remitting  the 
transcript,  the  court  below  is  directed  to  order  a  new  trial.^ 
And,  where  a  judgment  on  a  verdict  in  favour  of  a  plaintiff 
is  reversed,  on  a  bill  of  exceptions  to  the  charge  given  to  the 
jury,  a  new  trial  must  be  ordered  by  the  court  below.^^ 

Where  a  judgment  against  a  plaintiff,  in  a  court  of  com-  New  trial  ou 
mon  pleas  is  reversed  after  verdict,  on  a  writ  of  error  to  the  commcn 
supreme  court,  the  record  itself  being  removed,  the  plaintiff 
will  be  allowed  to  proceed  to  a  new  trial,  at  a  circuit  court.^^ 
The  court  will  not,  it  seems,  order  a  new  trial  in  such  case, 
where  there  is  evidence  that  the  plaintiff  cannot  recover  a 
sufficient  sum  to  entitle  him  to  costs,  but  will  be  obliged  to 
pay  costs.^^ 

After  the  reversal  of  a  judgment  of  a  court  of  common 
pleas,  and  a  venire  de  novo  awarded  on  which  a  second  trial 
was  had,  the  supreme  court,  on  a  motion  in  arrest  of  judgment, 
held,  that  it  was  too  late  to  alhege  a  second  error  in  the  record 
from  the  court  below,  unless  it  were,  at  least,  an  error  in 
substance.** 


^  Salk.  433.    Ld.  Raym.  9, 10.  "  3  Johns.  Rep.  443.  7  Johns. 

Garth.  319.    1  Bos.  &  Pul.  30.    6  Rep.  470.    8  Johns.  Rep.  62.    1 

Cianch.  285.  n.  Galison,  87.    3   Wheaton,   102. 

•  Cro.  Jac.  307.  S.  C.    Yelv.  Bingh.  on  Ex.  82. 

75.  "  3  Johns.  Rep.  443. 

•  1  Caines'  Rep.  583.  "  10  Johns.  Rep.  200. 
''^  6  Cranch.  285.  n. 
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Jndnnent  It  is  provided  by  statute,  that  "jadgments  against  executors, 
ccaton,iDc.  or  administrators  of  a  deceased  defendant,  in  a  writ  of  error, 
for  the  recovery  of  damages  or  costs,  shall  have  the  like  and 
no  other  effect,  and  shall  be  proceeded  on  in  the  same  manner, 
as  judgments  in  a  court  of  original  jurisdiction,  in  a  personal 
action,  against  such  executors  or  administratorsJ'^^ 


For  erron  in 
fact  errone* 
oof  proce- 
dure ooly 
rev««ed. 


Execution. 


On  reversing  a  judgment  for  error  in  fact,  only  the  pro- 
ceedings complained  of  as  erroneous  are  reversed,  and  all 
prior  proceedings  remain  unimpeached,  from  whence  the 
plaintiff  may,  after  reversal,  continue  the  original  action, 
without  being  obliged  to  commence  it  de  novo;  as  when  the 
error  assigned  is. the  appearance  of  an  infant  defendant  by 
attorney,  the  court  will  only  reverse  the  plea  and  subsequent 
proceedings,  and  will  let  the  declaration  stand  ;^^  and  as  the 
whole  record  is  removed  into  the  supreme  court,  the  defendant 
in  error  may  enter  a  rule  for  the  defendant  below  to  appear 
and  plead  de  novo,  to  the  declaration  removed  into  that 
court," 

If  the  judgment  be  affirmed,  or  if  the  writ  of  error  be  dis- 
continued, or  quashed,  or  the  plaintiff  in  error  nonsuited,  the 
defendant  in  error  may  take  out  an  execution  for  the  sum 
recovered  in  the  ori^nal  action,  as  weU  as  the  damages  and 
costs  in  error,  or  for  them  alone,  by  fieri  facias  against  the 
goods  and  chattels  of  the  plaintiff  in  error,  or  by  capias  ad 
satisfaciendum  against  his  person."  On  a  judgment  upon  a 
writ  of  error  returnable  to  the  supreme  court,  execution  issues 
out  of  that  court  where  the  record  is,  or  is  supposed  to 
remain.^^  But  on  a  judgment  in  the  court  of  errors,  which 
has  only  a  transcript  of  the  record,  execution  issues  out  of  the 
supreme  court.  The  writ  should  be  directed  to  the  sheriff  of 
the  county  where  the  venue  was  laid  in  the  original  action ;  or 
it  may  issue,  with  a  testatum  clause,  into  another  county*'* 


"  R,  St.  P.  3.  Ch.  9.  T.  3.  b. 
56.  Vol.  2.  p.  600. 
"  11  Johns.  Rep.  460. 
"^  15  Johns.  Ren.  684. 


"  2  Tidd.  Pluct.  1244. 
"2Tidd.Pnict.1245. 

"lb. 
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If  the  judgment  below  be  reversed,  the  plaintiff  in  error  is  wnt  of  te*- 
entitled  to  a  writ  of  restitution,  in  order  that  he  may' be 
restored  to  all  he  has  lost  by  the  judgment.^  According 
to  the  English  practice,  if  execution  on  the  former  judgment 
has  been  actually  executed,  and  the  money  paid  over,  the  writ 
of  restitution  may  issue  without  any  previous  scire  facias,  be- 
cause it  appears  on  the  record  that  the  money-is  paid,  and  there 
is  a  certainty  of  what  was  lost ;  but  if  the  money  have  not 
been  paid  over,  a  scire  facias  quare  restitutionem  non,  sug- 
gesting the  matter  of  fact,  namely,  the  sum  levied,  be.  must 
previously  issue.^^  But  it  seems  that  the  practice  here  has 
been  to  apply  to  the  court,  on  affidavit  for  leave  to  suggest  the 
fact  on  the  record,  and  that  judgment  of  restitution  is  there- 
upon awarded.^ 

With  respect  to  costs  on  writ  of  error,  the  revised  statutes 
contain  the  following  provisions : 

"  If  upon  a  writ  of  error  the  judgment  be  reversed,  the  plain-  cjorti  on  re- 
tiff  in  error  shall  recover  costs;  unless  in  such  judgment 
a  new  trial  be  ordered,  in  which  case  the  costs  on  such  re- 
venal  shall  be  in  the  discretion  of  the  court.^  If  judgment 
be  reversed  in  part  and  affirmed  in  part,  costs  shall  be  awarded 
to  either  party  in  the  discretion  of  the  court."^* 


ance. 


**If  upon  such  writ  the  judgment  be  affirmed,  or  the  writ  On  aiBrm- 
discontinued,    or    quashed,  or    the    plaintiff  in    error    be 
nonsuited,  the  defendant  in  error  shall  recover  costs;   and 
also  damages  for  the  delay  and  vexation,  to  be  assessed  in  the 


"  Cro.  Jac.  608.  4  Mod.  161.  2        "  R.  St.  P.  3.  Ch.  10.  T.  1.  s. 

Sellon.  Pract.  515.  31.  Vol.  2.    p.    618.    Formerly, 

"^  2  Salk.  588.  2  Sellon.  Pract.  neither  party  in  such  case  was  en- 

515.  titled  to  costs.  8  Johns.  Rep.  111. 

^  2  Wend.  Rep.  158.  12  Johns.  Rep.  340.    15  Johns. 

"  See  ante,  Vol.  1.  p.  586.    3  Rep.  105. 
Cowen.  Rep.  368. 

Vol.  II.  62 
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discretion  of  the  court,  before  whom  the  writ  was  return- 
able."25 

D»abiec<Mti:  « If  the  judgment  so  affirmed  was  rendered  after  verdict, 
the  defendant  in  error  may  recover  twice  the  amount  of  his 
taxed  bill  of  costs,  in  the  discretion  of  the  court."^ 


Not  prose- 
eating  writ 
of  error. 


"  The  court  to  which  any  writ  of  error  may  be  returnable, 
or  to  which  any  appeal  may  be  made,  may  award  costs 
against  the  party  neglecting  to  file  such  writ,  or  the  transcript 
of  the  record  intended  to  be  removed  thereby,  or  neglecting 
to  file  such  appeal,  and  the  pleadings  and  the  proceedings  ap- 
pealed from,  according  to  the  rules  of  the  court ;  and  may 

also  award  costs  against  either  party  for  any  discontinuance  or 
default."" 


iatereet. 


Damasegars     The  measure  of  damages  given  on  the  affirmance  of  a 

merely  ii^  c        c»  ^ 

judgment,  under  the  thirty-second  section  above  cited,  is 
merely  interest  computed  at  the  legal  rate,  on  the  amount  of 
the  judgment,  and  taxed  with  the  costs ;  and  interest  it  seems 
is  allowable  in  those  cases  only  in  which  interest  might  have 
been  given  by  the  jury  below.*' 

It  seems  that  interest  will  not  be  given  upon  the  evidence  of 
affidavits,  and  that  the  cases  in  which  interest  is  given  are 
those  wherein  the  court  can  see  on  the  record  transactions 
which  on  the  face  of  them  bear  interest.^ 

In  actions  upon  contracts,  as  interest  on  the  judgment 
until  the  time  it  is  paid  can  always  be  collected  by  execution, 


When  al- 
lowed. 


»  lb.  S.  32. 

^  lb.  8.  33.  Under  the  former 
statute  double  costs  were  recover- 
able only  where  the  writ  of  error 
was  brought  by  the  defendant  be- 
low, 6  Johns  Rep.  278.  13  Johns. 
Rep.  537.  And  see  Revisers'  Re- 
ports, Ch,  10.  of  Part  3.  p.  12.  To 
entitle  the  defendant  in  error  to 
double  costs,  it  should  perhaps  be 


shown  that  execution  was  delay?<i 
by  the  writ  of  error ;  butthetenna 
of  present  statute  differ  from  those 
of  tlie  former  act.  See  3  Cow. 
Rep.  379.  1  R.  L.  346.  s.  14. 

""  lb.  s.  34. 

«  2  Tidd.  fract.  1289,  1240, 
1241.  5  Taunt.  656. 668.  6  Taunt. 
117.  346.  7  Taunt.  14.  244. 

»  7  Taunt.  244. 
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it  would  seem  that  there  is  no  necessity  for  the  interference  of 
the  court  of  error  :^  and  it  is  not  of  course  to  allow  inte- 
rest where  the  cause  of  action  in  the  court  below  was  a  tort ; 
but  m  general  interest  in  such  case  is  not  recoverable.'^  But 
ia  trover  interest  may  be  taxed ;  as  in  that  action  interest 
is  recoverable  on  the  value  of  the  goods  from  the  time  of 
their  conversion.^ 

Double  costs  and  interest  may  both  be  recovered  in  the  same 
action.'" 

On  an  affirmance  of  a  decree  of  the  court  of  chancery 
upon  appeal,  one  hundred  dollars  were  allowed  to  the  re- 
spondetits,  together  with  their  costs  to  be  taxed  for  defending 
the  appeal.^  But  where  a  writ  of  error  was  dismissed  be- 
cause a  transcript  of  the  records  had  not  been  returned  and 
filed,  the  court  held  that  this  did  come  within  the  principle  of 
the  case  just  cited,  there  having  been  no  affirmance  of  the 
judgment^ 

Damages  and  costs  are  recoverable  in  error  for  the  delay  of 
execution,  although  none  were  recoverable  in  the  original  ac- 

tion.« 

Where  judgment  is  revoked  for  an  error  in  fact,  the  plain- wberejodg- 
tiff  in  error  is  entitled  to  costs ;  this  being  substantially  a  voked. 
reversal  of  the  judgment.^ 


coflta. 


After  judgment  on  a  writ  of  error  in  the  supreme  court,  the  ^5^"  ^ 
party  entitled  to  costs  may  have  them  taxed  in  the  same  man- 
ner as  in  an  original  action  pending  in  that  court. 


*  2  Wend.  Rep.  211,  212.  «  Dyer,   77.    Cro.  Eliz.  617. 

^  13  Johns.  Rep.  500.  4  Cowen.  650.  S.  C.  5  Rep.  101.  Cro.  Car. 

Rep.  53.  et  vide  2  Wend.  Rep.  200.  145.  Str.  262. 1084.  Sed  vide  Cro. 

^  4  Cowen.  Rep.  53.  Car.  425.    1  Lev.  146.    1  Vent. 

'"^  2Cowen. Rep.470.  4Cowen.  38.  166.  4Mod.  245.  S.  C.  Carth. 

Rep.  53.  261. 

^  17  Johns.  Rep.  356.  ^  15  Johns.  Rep.  584. 

''  19  Johns.  Rep.  454. 
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In  the  court  of  errors  it  is  provided  by  rule,  that  "  all  costs 
awarded  by  this  court  shall  be  taxed  by  the  chanceUor,  a 
judge  of  the  supreme  court,  or  by  the  clerk  of  this  court,  and 
inserted  in  the  judgment  of  this  court,  and  form  part  of  the 
remittitur,  for  which  costs  the  supreme  court,  in  cases  of  writs 
of  error,  shall  award  execution  according  to  the  course  of 
that  court."^  The  supreme  court  have  no  power  to  order  a 
retaxation  of  costs  taxed  in  the  court  of  errors?^ 


"  Ru!e  19.  9  Cowen.  Rep.  291.       ^  5  Cowen.  Rep.  445l 


r 
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PARTY, 


Of  the  practice  in  EJECTMBIVT,  mesne  profits,  waste,  NI7I. 
8ANCE,  partition  ;  REPLEVIN  ;  PROCEEDINGS  AGAINST  VESSELS, 
AGAINST  FOREIGN  CORPORATIONS,  AGAINST  ABSCONDING,  CON- 
CEALED  AND  NON-RESIDENT  DEBTORS,  AGAINST  DEBTORS  CON- 
FINED  FOR  CRIMES  ;  ARBITRATIONS  ;  QJ30  WARRANTO,  MANDA* 
MVS,  prohibition;  and  proceedings  for  THE  ADMEASURE- 
RENT  OF  DOWER. 


CHAPTER  I. 


OF  THE  PRACTICE  IN  THE  ACTION  OF  EJECTMENT. 

We  have  already  had  occasion  to  inquire,  in  our  general  pc^jMBt; 
view  of  actions,  as  to  the  nature  of  this  remedy,  and  have '  «n>«>y 
seen  that  it  is  retained  by  the  revised  statutes,  and  may  be 
broaght  in  the  cases  and  in  the  manner  heretofore  accustomed, 
subject  to  the  provisions  contained  in  the  statutes*  We  have 
also  seen  that  the  writ  of  right,  and  other  real  actions  are  abo- 
lished; and  that  the  action  of  ejectment  may  now  be  brought  in 
the  same  cases  in  which  a  writ  of  right  might  formerly  have  been 
brought  to  recover  lands,  and  by  aay  person  claiming  an 
estate  therein  in  fee  or  for  life,  either  as  heir,  devisee,  or  pur- 
chaser. The  action  of  ejectment  is  thus  made  the  only  remedy 
forthetrialoftitletolands,orof  the  right  of  possession,  in  ordi- 


caM« 
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nary  cases*  We  have  also  seen,  that  it  is  a  remedy  provided  by 
law,  by  which  a  widow  may  recover  her  dower,  and  by  which  a 
landlord  may  recover  of  his  tenant  the  premises  demised,  upon 
right  of  re-entry  for  the  non-payment  of  rent,  or  otherwise :  And 
that  a  new  mode  is  provided  by  statnte  by  which  a  person,  where 
he,  or  he  and  those,  whose  estate  he  has,  has  been  for  three  years 
in  the  actual  possession  of  lands,  claiming  them  in  fee  or  for  life, 
may  compel  any  other  per  son  claiming  an  estate  in  fee  or  for  life, 
in  possession,  reversion,  or  remainder  in  such  lands,  either  to 
bring  an  action  of  ejectment,  for  the  trial  of  the  title,  or  be 
barred  of  his  claims.^ 
Arrange-  Some  Varieties  in  the  mode  of  proceeding  in  each  of  these 

ment  of  the  i  o 

•ubject.       cases,  as  provided  by  statute,  will  render  it  most  convenient  to 
treat  of  the  action  under  die  following  heads :    1 .  Ejectment 

in  ordinary  cases ;  under  which  will  be  considered  the  pro- 

» 

ceedings  in  the  action  generally,  including  the  general  statu- 
tory provisions  concerning  actions  relating  to  real  property: 
2*  Ejectment  for  dower :  3.  Ejectment  upon  right  of  ^^ 
entry  for  non-payment  of  rent,  or  otherwise  :  and  4.  Eject- 
ment on  compulsory  proceedings. 


SECTION  I. 


EJECTMENT  IN  ORDINAKT  CASES. 


Having  sufficiently  considered  the  cases  in  which  ejectmeot 
may  be  brought,^  it  will  be  only  necessary  now  to  treat  of  the 
proceedings  in  the  action,  and  of  such  steps  as  must  be  taken* 
in  order  to  commence  it. 


'  Ante,  Vol.  1  p.  34.  "  Ante,  Vol.  1.  p.  34. 


r 
years  "^ 
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Ad  actual  tatty  is  no  longer  necessary,  in  any  case,  lu  order  ^comioy 
to  briog  ejectnent.^ 

Natiee  to  qmiJ]     Where  the  action  is  by  a  landlord,  to  re-  Nouceto 
cover  the  nosseafiion  of  the  premises  from  a  tenant  at  will,  or  nectary  in 
by  sufferance,  a  notice  to  quit  mnst  have  been  given  in  order  ^^^JJip^^ 
to  maintain  the  action.     Estates  from  year  to  year  appear  to  ''°^' 
be  abolished  l^  the  revised  statutes*     They  make  a  partienlar  ^^/^ 
cbViaiaB  of  estates  in  lands,^  equivalent  perhaps  to  a  de&iition 
of  those  estates,  and  the  exclusion  of  any  not  enumerated  in 
the  division.     Araoog  these^  estates  from  year  to  year  are  not 
mentioned)  bat  only  the  estates  from  which  they  sprang, 
namely,  estates  at  will,  and  by  sufferance;  and  as  the  statutes 
require  that  a  notice  to  quit  should  be  given  in  order  to  tnrmir 
nate  these  last  estates,  which  was  not  before  necessary,  it  was 
probably  intended  that  the  practice  of  the  courts  in  relation  to 
estates  from  year  to  year,  in  requiring  six  months  notice  to 
quit,  should  be  discontinued,  and  no  other  notice  be  necessary 
ia  any  case,  than  that  provided  for  by  statute/  BeKevlng  thia 
to  be  the  correct  construction  of  the  statutes,  the  whole  sub- 
ject of  notice  to  quit  as  it  formerly  existed,  about  which  there 
were  many  decisions,  will  be  omitted,^  and  those  sections  of 
(he  statutes  simply  be  given  which  provide  for  notice  to  tenants 
at  will  or  by  sufferance,  which  are  as  follows : 

"Wherever  there  is  a  tenancy  at  will,  or  by  sufiierance, gutotory 
created  by  the  tenant's  holding  over  his  term,  or  otherwise,  ^^^ 
the  same  may  be  terminated  by  the  landlord's  giving  one 
month's  notice  Id  writing  to  the  tenant,  reqnuring  him  to  re- 
move therefitmK^  Such  notice  shall  be  served  by  delivering 
the  same  to  sach  tenant,  or  to  some  person  of  proper  age,  re- 
sidmg  on  the  pnemises;  or  if  the  tenant  cannot  be  found,  and 
there  be  no  such  person  residing  on  the  premises,  such  notice 


^  Ante,  Vol.  1.  p.  35.  '  For  this  subject,  see  1  Dunlap. 

*  I  R.  St.  722.  8.  1.  5.  Pract.  093.  2  Arch.  Pract.  46. 

^  See  2  R.  St.  512.  s.  28.  and        "^  1  R.  St.  745.  s.  7. 
'awB  of  1820  p.  176.  s.  1. 
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mmm  ^^^  ^  scrved  by  affixing  the  same  on  a  conspicuous  part  of 
the  premises,  where  it  may  be  conveniently  read.*  At  the  ex- 
piration of  one  month  from  the  service  of  such  notice,  the 
landlord  may  re-enter,  or  maintain  ejectment,  or  proceed  in 
the  manner  prescribed  by  law,  to  remove  such  tenant,  without 
any  further  or  other  notice  to  quit*"' 

g|^^'  Dedaraiion.']     The  action  is  commenced  by  the  service 

names  of  of  the  declaration,  in  which  the  names  of  the  real  claimantg 
are  required  to  be  inserted  as  plaintiffs.^^  If  the  premises 
for  which  the  action  is  brought,  are  actually  occupied  by  any 
person,  such  actual  occupant  must  be  named  defendant  in  the 
declaration  ;  if  they  are  not  so  occcupied,  the  action  must  be 
brought  agsdnst  some  person  exercising  acts  of  ownership  on 
the  premises  claimed,  or  claiming  title  tliereto,  or  some  intecesl 
therein,  at  the  commencement  of  the  suit.^^ 

DodemiM;  The  Statutes  abolish  the  statement  of  a  lease  or  demise  to 
the  plaintiff,  and  of  an  ejectment  by  a  casual  ejiector,'^  and 

avenneiitor  providc,  that  *'it  shall  be  sufficient  for  the  plaintiff  to  aver  is 

defendant*!    '^  '  *^ 

entry,  ^.;  his  declaration,  that  on  some  day  therein  to  be  specified,  and 
which  shall  be  after  his  title  accrued,  he  was  possessed  of  the 
premises  in  quesUon,  describing  them  as  herein  after  provided, 
and  being  so  possessed  thereof,  that  the^efendant  aftenrardfii 
on  some  day  to  be  stated,  entered  into  such  premises,  and  that 
he  unlawfully  withholds  from  the  plaintiff  the  possession  thereof 
to  his  damage,  any  nommal  sum  the  plaintiff  shall  think  pn- 
per  to  state."^' 
defcriptkm       The  premises  claimed  are  required  to  be  described  widi 
^  ^        'convenient  certainty,  designating  the  nimiber  of  the  lot  or 
township,  if  any,  in  which  they  shall  be  situated ;  if  nooe, 
stating  the  names  of  the  last  occupants  of  lands  adjoioiog  tbe 
same,  if  any ;  but  if  there  be  none,  stating  the  natural  boao- 
daries,  if  any ;   and  if  none,  describing  such  premises  by 


•  lb.  8.  8.  »  lb.  8.  4. 

»  lb.  8.  9.  "  lb.  304.  8.  6. 

"  2  R.  St.  804.  B.  5,(5.  "  lb.  s.  7. 
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n^etes  and  bounds ;  or  in  some  other  way«  so  that  from  such    comko* 
descnption,  possessionf  of  the  premises  claimed  may  be  de-      — 
livered." 

If  the  plaintiff  claims  an  undivided  share  or  interest  in  the  kind  of  ten- 
preirases,  he  is  required  to  state  the  same  particularly  in  the 
declaration  ;'^  and  also  to  state  in  every  case,  except  where  the 
action  is  to  determine  the  right  of  dower,  whether  he  claims 
in  fee,  or  whether  he  claims  for  his  own  life,  or  the  life  of 
another,  or  for  a  term  of  years,  specifying  such  lives,  or  the 
durati(m  of  such  term.^^ 

Unless  the  action  be  for  the  recovery  of  dower,  the.decla->'i>>°>^<^^ 
radon  may  contain  several  counts,  and  several  parties  may  be 
named  as  plaintiffs,  jointly,  in  one  count,  and  separately  in 
others." 

Notice*!     To  the  declaration  there  must  be  ^'subjomed  a  Notice  to  ap- 
notice  m  writing  by  the  plaintiff  or  his  attorney,  addressed  to  pimAi  ^' 
the  defendant,  and  notifying  him,  1.  That  the  said  declaratio 
will  be  filed  on  some  day  in  the  then  next  term  of  the  court  in 
which  the  action  is  brought,  specifying  such  day,  or  if  the 
same  be  served  during  the  term  of  any  court,  that  it  will  be 
filed  on  some  day  in  such  term,  specifying  the  same :  2.  That 
upon  filing  the  same,  a  rule  will  be  entered,  requiring  such 
defendant  to   appear  and  plead  to  such  declaration  within 
twenty  days  after  the  entry  of  such  rule :  and,  3.  That  if  he 
neglect  so  to  appear  and  plead,  a  judgment  by  default  will  be 
entered  against  him,  and  the  plaintiff  will  recover  possession 
of  such  premises."^" 

Service  of  the  declaration  and  notice,']     If  the  premises  gtamtory 
are  actually  occupied,  the  declaration  and  notice  must  bed^mtton 
served  by  delivering  a  copy  to  the  defendant,  who  is  in  the      ^  ^ ' 
occapation  thereof,  personally,  or  by  leaving  the  same  with 
some  person  of  proper  age,  at  the  dwelling  house  of  such  de- 


"  lb.  8.  8.  "  lb.  8. 11. 

"  lb.  8. 9.  '«  2  R.  St.  e06.  B.  1!^. 

"  lb.  8. 10. 
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coimox  feiidant«  if  he  be  absent."  If  the  premises  are  not  acUiaU> 
—  occopied,  tlie  declaration  and  notice  mtist  be  served  on  die 
defendant,  personally,  or  if  he  cannot  be  found,  by  Iea?mg 
the  same  with  some  person  of  proper  age,  at  his  residence." 
Other  cases  of  service  will  be  considered  presently,  under  the 
next  head.  Seryioe  on  Sunday  is  void,^  and  airi^Gts  the 
par^  otfending  to  damages* 

^Sid^  ^^  ^  ^PP^ar  and  plead,  and  defa^t.]  Instead  of  the 
!!f^i!S>n^'^  rule  to  appear  and  enter  into  the  ronsent  rule,  as  was  the 
^'''^''  limner  practioe,  the  pleintifi;  on  Che  day  specified  far  that 
purpose  in  tke  notice,  or  affierwards,  upon  filing  the  dedan- 
tion,  with  an  affidavit  «f  the  due  service  of  a  copy  and  of  the 
notice,  may  enter  a  rule  requiring  the  defendant  to  appev 
and  plead  within  twenty  days  after  the  entering  of  such  role; 
and  in  case  (he  defendant  neglects  to  appear  and  plead  isnthin 
the  time,  his  <lefauh  may  be  entered.^ 

nSf  ^JilSSai.  ^^  ^  '^^^  service  of  the  declararion  was  not  npon  the  (^^ 
fendant  personally,  die  rule  to  plead  cannot  be  entered  with- 
out the  special  order  of  the  court.* 

^w  hl^^^^  ^  v^T  important  difierence  is  thus  made  between  penotui 
ivTa^n-I^ei  ^crvice  and  service  of  any  other  kind.  The  first  is  considered 
by  the  law  as  a  regular  or  perfect  service,  and  not  requiring 
any  subsequent  approval  of  the  court ;  being  of  the  same  na- 
ture as  the  notice  which  a  defendant  must  recdve  in  odier 
actions,  in  order  to  his  being  treated  as  in  court :  and  it  is 
sufficient,  accordingly,  that  the  service  should  be  verified  by 
affidavit,  without  its  being  presented  to  the  court.  The  affi- 
davit should,  however,  be  certain  and  positive  as  to  the  time^ 
mode,  and  place  of  serving  the  declaration  and  notice,  and 
ihat  they  were  sefvS^^  the  defendant  himself;  and  it  would 


^*  lb.  8. 18.  «  2  R.  St.  305.  8.  16. 

"  lb.  8. 14.  »  Jb.  8. 15. 

*•  1  R.  St.  675.  8.  69. 
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appear  to  be  necessary  to  state,  whether  be  is  the  actual  occu-   comrcw 
paat  ef  the  premises,  or  only  exercised  acts  of  ownership      — 
thereon,  or  claiBied  title  thereto,  or  some  interest  therein,  at 
the  commencement  of  the  suiL^ 

Where  the  service  is  not  on  the  defendant  personally,  theincuasof 
law  refi^ards  it  as  imperfect  and  irregular,  and  requires  that  the  ^gj^^^^jg^ 
court  should  be  appealed  to,  before  any  further  step  be  taken 'y* 
against  the  defendant,  in  order  that  the  court  may  be  satisfied 
that  he  has  had  sufficient  notice.     This  is  required  to  be  done 
before  the  mle  to  plead  can  be  entered,  for  wliich  in  these  cases 
a  special  order  of  the  court  is  necessary ;  but  the  manner  of 
making  the  application,  the  sufficiency  of  the  service,  and  the 
evidence  to  be  presented  to  the  court,  are  not  [M^scribed  by 
the  statutes,  but  left  under  their  control. 

In  order  to  obtain  the  special  order  of  the  court,  the  same  ih>w  made, 

*  ^  ,  and  on  what 

course  must  be  pursued  as  in  ordinary  cases;  that  is,  it  mustp«p«r"; 
be  on  motion  for  the  purpose,  founded  on  a  sufficient  affidavit 
of  the  service  of  the  declaration  and  notice,  and  the  usual  no- 
tice of  the  motion  must  be  given,  accompanied  with  copies  of 
the  papers  to  be  read  on  malcii^  it  If  on  making  the  motion, 
the  notice  of  making  it  and  accompanying  papers  appear  to 
have  been  tluly  served,  or  in  such  a  manner  as  the  court  may 
deem  saficient ;  and  if  the  declaration  sod  notice  also  appear 
to  have  been  so  served,  it  is  probable  that  the  mle  to  plead 
will  diereopon  be  ordered  to  be  entered.    But  many  cases  and  order 

ihcFenpon. 

must  occvr  as  there  have  always  heretofore  done,  in  which  it 
will  be  impossible,  from  circumstances,  to  serve  the  notice  of 
motion  in  the  manner  ordinarily  recfrired  for  the  service  of 
notices,  la  such  cases,  it  would  seem  diat  the  court  must 
adopt  a  practice  similar  to  that  which  existed  formerly  on  mo- 
tions for  judgment  i^ainst  the  casual  ejector ;  and  instead  of 
making  an  absolute  order  in  the  first  instance  for  entering  the 
rale  to  plead,  to  grant  an  order  nisi,  or  that  the  defendant  show 
cause  why  the  service  should  not  be  deemed  sufficient,  direct- 
ing in  Budi  order  the  manner  in  which  the  order  itself  shall 


^  2  R.  St.  d04.  8.  4. 
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KJccTMBirr  "^  served  :  And  perhaps  the  same  course  may  be  pnrsoed  In 
cases  where  the  service  of  the  declaradon  and  notice  akxie 
may  have  been  very  imperfect,  ahhough  notice  of  the  modoB 
would  seem  to  render  this  unnecessary. 

Fofmcr  But  the  future  practice  of  the  court  under  this  provisioo  of 

practice  of  *  '^ 

'^^T*  **  statutes  may  perhaps  be  best  learnt  by  referring  to  the 
SoflSr*'  ^o™*cr  practice  in  similar  cases ;  which  was  where  the  service 
JJJ'J^jJJJ*^  was  not  regular,  to  move  the  court  for  a  rule  for  judgment 
ejector.  against  the  casual  ejector,  on  affidavits,  stating  the  manner  of 
service  ;  and  the  court  thereupon  made  an  order  for  a  rule  for 
judgment  absolute,  or  granted  an  order  to  show  cause  why  the 
service  should  not  be  deemed  good  service,  and  why  a  speci- 
fied mode,  if  necessary,  of  serving  the  order  itself,  should 
not  be  deemed  good  service  df  that  also.**  But  it  was  also 
the  practice,  in  some  cases  where  the  difficulties  attending  the 
service  to  be  made,  were  apprehended  and  known,  to  apply  in 
the  first  instance,  and  before  service  of  the  declaration,  on  an 
affidavit  of  the  circumstances  which  were  likely  to  happen,  for 
a  rule  to  show  cause  why  service  of  a  particular  kind  shonU 
not  be  sufficient :  This  was  thought  the  preferable  course, 
and  was  anciently  the  only  one.^ 

Affidavit  of  The  affidavit  of  service  of  the  declaration  and  notice  should 
the^en-  be  made  by  a  |>er8on  who  was  present  at  the  service,  if  not  bv 
tice.  the  person  who  served  them  f^  should  be  positive  and  cer- 

tain f  and  should  state  particularly  the  time,  place,  and  cir- 
cumstances of  the  service,  and  the  person  on  whom  they  were 
served  f^  if  on  the  tenant,  whether  he  were  in  possession,^  if 
on  the  tenant's  wife,  off  the  premises^  whether  she  lived  as 
such  with  her  husband  f^  and,  if  on  any  other  person,  the 


«  Tidd.  Pract.  638.  "1  Chit.  Rep.  675. 215. 118.  •• 

•»  lb.  W.  Bl.  290.  317.     Ad.  121.162.574.505.    1  Price.  Rep. 

Eject.  216, 17.    2  Arch.  Pract.  47.  dOO.  4  Moore.  Rep.  350. 

>>  2  Bos.  &  Pol.  120.  ^  1  Chit  Rep.  490,  500.  o.  ^ 

^  Bamos,  173,  4.  194.    1  Chit.  DowL  and  Ryl.  84.    Tidd.  Pract 

Rep.  228.  2  lb.  182, 3.  534. 
^  2  Arch.  Pract.  48. 
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relation  which  such  person  bore  to  the  defendant.  If  the  conoR 
service  was  on  several  tenants,  in  possession  of  different  parts 
of  the  premises,  there  should  be  one  or  more  affidavits,  stating 
the  servicie  on  each  of  them  :  If  they  were  all  served  by  one 
person,  on  the  same  day,  a  single  affidavit  is  sufficient  f^  but 
otherwise  there  should  be  several  affidavits,  stating  the  service 
00  each  particular  tenant.^  And  the  practice  has  been,  where 
the  declaration  was  served  on  one  of  several  persons,  in  pos* 
session  of  the  same  premises,  as  joint-tenants.  Sec,  or  co-part- 
ners in  trade,^  to  state  in' the  affidavit  that  they  were  all 
tenants  in  possession,^  though  it  does  not  seem  to  have  been 
necessary  to  describe  them  as  joint-tenants,  or  tenants  in  com* 
mon.'^  And  where  it  appeared  by  the  affidavits,  that  some 
only  of  the  tenants  had  been  served,  a  rule  absolute  was 
granted  agmnst  them  only.^  If  an  acknowledgment  of  service 
is  relied  on  to  show  the  service,  such  acknowledgment  should  be 
stated  to  have  been  made  within  the  time  allowed  for  service.^ 
And  it  may  be  remarked  generally,  that  the  affidavit  should 
state  every  circumstance  which  shows  that  a  perfect  service 
could  not  be  made,  and  that  the  service  has  been  the  most 
perfect  which  the  nature  of  the  case  would  admit  of.^  Where 
the  service  is  in  either  mode  prescribed  by  statute,  its  provi- 
sions  should  be  referred  to  and  particularly  regarded  in  stating 
the  service. 


The  granting  of  the  order  allowing  a  rule  to  plead  to  be  JJJ^^. 
entered,  in  cases  where  the  service  of  the  declaration  aiidj^^J^^II 
notice  have  not  been  personal,  being  left  within  the  discretion 


^  Tidd.  Pract.  534.  ,  Rep.  20.     Barnes,  171.    1  Price. 

»Ib.  Rep.ag9.    1  Chit.  Rep.  100. 118. 

^  2  Chit.  Rep.  174,  5.  a.  2  lb.  180.  186.    3  Moore.  Rep. 

^  1  Chit.  Rep.  141.  Tidd.  Pract.  578.  but  see  Barnes,  183.  1  H.  B. 

535.  644.  con. 

*  2  Chit.  Rep.  175.    1  Bos.  &        "  Tidd.  Pract.  635.  529,  530.  1 

•  Pul  3W.     .  Chit.  Rep.  505.  a.  506.  100.  a.    2 

"  Tidd.  Pract.  527.  535.  lb.  176,  7.  3  Moore.  Rep.  578.   4 


t: 


14  East.  Rep.  441.  4  Moore.    lb.  350.  a.  Ad.  Eject.  2d  Ed.  210. 
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•l^^i  ^^  ^^  court,  tliey  will  ao  doitbt  ezefcise  the  tame  stDctnett  » 
—  former^,  in  requiring  tbal  the  service,  where  it  is  not  made  as 
dvected  by  the  statutes,  should  appear  to  be  the  best  thai  the 
B«ture  of  the  case  would  admit  af«  What  is  a  suificieBt  or 
reasonable  service  in  sneh  casea  is  sometimes  a  qoeslioD  of 
difficulty ;  and  perhaps  it  cannot,  in  any  case^  be  better  re- 
solved than  by  referring  to  the  former  practice,  keeping  con- 
stantly in  mind,  and  af^lying  to  soeh  practice  the  statutorj 
rale&  of  service ;  as  they  eidier  materially  aflect,  or  render  id? 
applicable,  many  of  the  former  rules,  which,  however,  wiD, 
far  the  sake  of  illustration,  be  presented  to  the  reader,  wkboot 
much  discrimination.  The  practice  farmerly,  in  this  reqwct, 
was  as  follows : 

Foimerruiei  When  the  declaration  was  personally  served  on,  and  ex* 
fectiervice;  plained  to,  the  tenant  or  his  wife,  or,  within  the  time  allowed 
■ad  dedtf-  for  service,  admitted  by  the  defendant  to  have  come  to  his  pcM- 
session,  it  was  considered  a  perfect  service;^  and  the  tenant 
himself  might  be  served  any  where  f^  but  service  od  the  wife 
should  regularly  have  been  on  the  preimses,  or  at  her  bos- 
band's  dweBiog  house  ^  or  if  elsewhere,  it  should  have  ap- 
peared, that  she  and  her  husband  were  living  togedier  as  man 
and  wife.^  And  where  the  service  was  upon  the  wife  of  the 
tenant,  who  had  left  the  kingdom  to  settle  abroad,  and  did  not 
intend  to  return,  the  court  granted  a  rule  for  judgment  against 
the  casual  ejector.^ 

Where  there  were  scvend  tenants  in  possession  of  diflerenc 

parts  of  the  premises,  a  copy  of  the  declaration  must  have 

'  been  served  on  each  of  them,  to  entitle  the  lessor  of  the  pbdn- 

tiff  to  a  rule  for  judgment  against  the  casual  ejector  for  the 


^  aMoore.  Rep.  578.    Barnes^  644.    2Boa.  d^Pul.  55.    1  Chit. 

171.  2  Chit.  Rep.  180,  1.  1  Tidd.  Rep.  228.  a.  600.  n. 

PraoU  527.  2  Axeh.  Pract.  47.  ^  1  Chit.  Rep.  499.  a.  2  Dowl. 

*^  2  Sir.  1064.  4  T.  R.  464.  &  Ryl.  84. 

'>  Tidd.  Pract.  526.    6  T.  R.  <'  1  D<ywl.  &  RyL  514. 
765.  2  Bl.  Rep.  800.  1  H.  Black. 
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whole  :^  and  it  appears,  that  where  a  house  was  let  out  in  comoN 
lodgings,  a  copy  of  the  declaration  was  recjuired  to  be  served  — 
on  each  lodger.^  But  where  several  persons  were  in  posses- 
sion of  the  same  premises,  as  joint  tenants,  service  on  one  of 
them  seems  to  have  been  considered  good  service  on  all,  so  as 
toentide  the  plaintiff  to  a  rule  absolute  for  judgment;^  al- 
though the  practice,  in  such  case,  had  once  been,  to  grant  a 
rule  to  show  cause,  why  service  on  one  of  the  tenants  should 
not  be  deemed  good  service  on  all.*''  And  where  there  were 
three  defendants,  who  held  severally,  and  the  service  was  per- 
fect as  to  two  of  them,  but  imperfect  as  to  the  other,  the  court 
granted  a  rule  absolute  for  judgment  against  the  two  only/' 

When  the  tenant  or  his  wife  could  not  be  met  with,  a  copy 
of  the  declaration  and  notice,  might  be  delivered  to  a  relation 
or  servant  of  the  tenant,  or  other  person,  on  the  premised,  the 
notice  being  read  over  and  explained  to  them  ;^  and  if  the 
tenant  afterwards  acknowledged  the  receipt  of  the  declaration 
as  early  as  the  declaration  must  have  been  served,  it  was 
deemed  good  service.^  But  without  such  acknowledgment, 
service  of  the  declaration  on  a  relation  or  servant,  be,  was 
not  to  be  deemed  sufficient.^^  The  mere  acknowledgment  of 
the  wife,  that  she  had  received  the  declaration,  was  not  held  to 
bind  the  husband.^  Where  the  defendant's  attorney,  however, 
had  acknowledged  the  receipt  of  the  declaration  from  his 
client,^  the  court  granted  a  rule,  to  show  cause  why  it  should 


^*  1  Chit.  Rep.  141.  3.  Moore.  186,  7,  8.    Barnes,    175,  0.    4 

Rep.  578.  Moore.  Rep.  20.    1  Price,  899* 

*^  1  Tidd.  Pract.  526.  but  see  Barnes,  183.  1 H.  Bl.  644. 

**  1  Chit.  Rep.  141.    1  Bos.  &.  contra,  semb. 

Pul.  369.  4  Dum.  &  East.  464,  5.  *^  lb. 

7  East.  551.  "  1  Bos.  &  Pul.  384.    1  Chit. 

^  2  Chit.  Rep.  174,  5,  6.  Rep.  121. 100.  a.  118.  a.  Barnes, 

''  lb.  176.  183.  1  H.  Bl.  644. 

"  lb.  182.  »  2  Chit.  Rep.  187.    2  DowL 

^  1  Salk.  255.  14  East.  441.  1  &  Ryl.  5. 
Cit  Rep.  100. 118.  a.    2  lb.  180. 
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oomioif  not  be  deemed  crood  service.  And  a  similar  rule  was  granted 
—  '  where  the  declaration  was  served  upon  the  tenant  in  posses- 
sion,  who  was  confined  to  her  room,  and  could  not  be  seen, 
by  leaving  it  with  her  daughter,  who  acknowledged,  within 
the  time  for  service,  that  she  had  read  the  declaration  to  ber 
mother,  and  explained  its  meaning*^  And  where  the  tenant 
was  confined  to  his  bed  by  illness,  the  delivery  of  a  copy  of 
the  declaration,  and  explaining  it  to  his  servant,  on  the  premi- 
ses,  was  deemed  sufficient  ground  for  a  rule  nisi.'^ 

Where  it  appeared  that  the  tenant,  who  was  abroad,  carried 
on  bis  business  by  an  agent,  residing  on  the  premises,  the 
court  held,  that  delivering  the  declaration  to  such  agent,  in 
the  usual  way,  and  also  affixing  it  on  the  premises,  was  suffi- 
cient*^ But  where  the  tenant  had  left  the  country,  and  re- 
sided abroad,  for  the  purpose  of  avoiding  his  creditors,  and  it 
appeared  that  a  copy  of  the  declaration  had  been  delivered  to 
a  servant  on  the  premises,  who  was  left  in  charge  of  them,  and 
another  copy  affixed  on  the  outer  door  of  the  house,  this  was 
held  to  be  insufficient.^  Where  the  tenant  was  a  lunatic,  and 
the  declaration  was  sensed  on  his  committee,  the  court  granted 
a  rule  on  the  committee  and  lunatic,  to  show  cause  why  die 
service  should  not  be  deemed  good ;  and  made  it  part  of  the 
rule,  that  service  on  the  committee  should  be  deemed  snfr 
cient.® 

Where  the  action  was  brought  for  a  house,  which  was  rented 
by  the  churchwardens  and  overseers  of  the  parish,  for  the  pv- 
pose  of  accommodating  the  parish  poor,  service  upon  die 
churchwardens  and  overseers  was  deemed  sufficient,  althoogh 
they  did  not  occupy  the  house,  otherwise  than  by  placing  die 
poor  in  it.^  And  in  ejectment  for  a  chapel,  service  was  al- 
lowed to  be  made  on  the  chapel  wardens,  or  on  the  person  to 


»  2  Dowl.  &  Ryl.  12.  ••  Barnes,  190.  see  2  Chit.  Rep. 

"  2  Chit.  Rep.  182, 3.  163. 

M  4  Bam.  &  Aid.  653.  ^  Barnes,  181. 

»7  3  Moore.  Rep.  676. 
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whom  the  keys  were  intrusted.*^  So,  a  rule  nisi  was  granted,  .j^JJ,. 
that  service  on  the  clerk  of  a  public  body,  appointed  under  the 
direction  of  an  act  of  parliament,  should  be  deemed  good  ser- 
vice.*' And  service  on  the  attorney  for  the  tenant,  has,  under 
particular  circumstances,  been  deemed  sufficient.  Thus,  where 
the  declaration  was  served  on  an  attorney,  who  represented 
himself  to  be  the  agent  of  the  tenants  in  possession,  and  de- 
sired the  persons  serving  it  not  to  trouble  the  tenants,  but  to 
give  it  to  him,  and  he  would  appear  for  them,  the  court  granted 
a  rule  nisi,  that  it  should  be  deemed  good  service,  and  directed 
the  rule  to  be  served  on  the  attorney.*^  So  where  the  tenant 
in  possession  was  out  of  the  way,  and  on  reference  to  his  attor- 
ney, he  directed  that  the  declaration  should  be  sent  by  the  two- 
penny post,  to  the  tenant's  last  place  of  abode,  which  was 
done  accordingly;  and  it  appeared  that  service  had  been  made 
on  a  person  on  the  premises,  whom  the  deponent  believed  to 
have  been  left  there  by  the  tenant  in  possession,  and  also  on 
the  attorney,  a  rule  nisi  was  granted,  which  was  afterwards 
made  absolute.^ 

A  rule  nisi  was  made  absolute,  where  the  declaration  had 
been  served  on  a  servant  on  the  premises,  which  were  shut  up, 
and  no  one  in  them,  except  the  servant,  who  had  the  keys  of 
the  premises,  a  copy  of  the  declaration  having  been  also  stuck  up 
on  a  conspicuous  part  of  them.*^  But  where  the  ejectment 
was  for  a  house,  service  upon  a  person  off  the  premises,  having 
charge  of  the  keys,  in  order  to  let  the  house,  was  holden  not 
to  be  good  service.^  So  service  upon  a  person  appointed  by 
the  court  of  chancery,  to  manage  an  estate  for  an  infant,, al- 
though die^estate  consisted  of  a  large  wood,  of  which  no  tenant 
was  in  possession,  has  been  deemed  insufficient,  as  being  no- 
thing more  than  service  on  a  gentleman's  bailiff.^* 


••  Run.  Eject.  2d  Ed.  157.    1        "2  Chit.  Rep.  184. 179.    1  lb. 
Tidd.  Pract.  528.  118. 

**  2  Chit.  Rep.  181.  '^  12  Mod.  313.  3  Moore.  Rep. 

"  2  Chit.  Rep.  181.  576.  Tidd.  Pract.  527,  8. 

"  2  Chit.  Rep.    179.  187.    2        ~  1  Bos.  &  Pul.  385. 
Dowl.  &  Ryl.  5. 
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cowvoR  '  In  case  the  tenant  or  his  wife  refused  to  accept  a  copy  of 
—  the  declaration,  when  tendered,  it  was  necessary  to  read  and 
explain  the  notice  to  them,  and  to  leave  a  copy  of  the  decla- 
ration and  notice  on  the  premises,  or  put  it  through  a  window, 
&c« ;  after  which  an  application  was  made  to  the  court,  on  an 
affidavit  of  the  circumstances,  for  a  rule  for  judgment,  or  that 
it  might  be  deemed  good  service.  Thus,  where  it  appeared 
that  the  tenant  in  possesion  refused  to  accept  the  d^laration, 
when  tendered  to  him,  though  acquainted  with  the  contents, 
and  that  he  brought  a  gun,  and  swore  he  would  shoot  the 
person  who  tendered  it,  if  he  did  not  get  off  his  land,  where- 
upon the  declaration  was  laid  down  upon  the  ground,  in  the 
presence  of  the  tena^nt  and  his  servant,  whom  the  tenant 
ordered  not  to  take  it  up,  the  court  were  of  opinion  that  these 
circumstances  amounted  to  good  service,  and  granted  a  rale 
absolute  for  judgmcnt.^^  So  where  the'  declaration  was  ten- 
dered to  the  wife  of  the  tenant  in  possession,  who  refused  to 
open  the  door  of  the  house,  but  looked  out  at  a  parlour  win- 
dow, and  was  acquainted  with  the  contents,  and  the  notice  was 
read  to  her,  after  which,  she  refusing  to  receive  the  declara- 
tion, it  was  put  in  at  the  window  to  her,  the  service  was  held 
sufficient.®® 

But  where  it  appeared  that  a  person  tendered  a  copy  of 
the  declaration  to  the  wife  of  the  tenant  in  possession,  in  a 
shop,  and  would  have  read  to  her  the  notice/  but  she  refiised 
to  hear  it,  or  receive  the  declaration,  and  said  she  would  have 
nothing  to  do  with  it,  and  went  out  of  the  shop,  and  shut  the 
door  after  her,  whereupon  the  declaration  was  left  in  the  shop, 
the  court  thought  thV  service  was  not  quite  sufficient,  as  the 
notice  ought  to  have  beem  read  aloud  in  the  shop,  though  no 
person  was  there ;  but  as  it  was  a  hard  case,  tliey  made  a  rnle 
to  show  cause,  why  this  should  not  be  deemed  good  ser- 
vice.^   And  a  similar  rule  was  granted  where  the  tenant  was 


<"  Barnes,  174.  ~  2  Wils.  Rep.  263. 

••  lb.  178.  180,  1,  5.    2  Chit. 
Rep.  185. 
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inNewffate,  and  refused  to  take  the  declaration/ which  was  comhon 
poshed  through  the  iron  grating  to  him,  and  in  his  presence*''^  — 
Where  several  inefiectual  attempts  had  been  made  to  serve  the 
tenant,  who  was  denied  by  his  servant,  and  the  last  time,  the 
servant  stated  that  his  master  was  in  the  house,  but  refused  to 
be  seen  by  any  person,  unless  he  sent  in  his  name  and  mes- 
sage, whereupon  the  declaration  was  delivered  to  the  servant, 
the  court  granted  a  rule  nisi,  that  it  should  be  deemed  good 
service,  which  was  afterwards  made  absolute.^^  And  a  rule 
nisi  was  granted,  where  the  servants  refused  to  call  their  mas- 
ter, or  to  receive  the  declaration,  saying  that  they  had  orders 
to  take  no  papers.''^ 

When  the  tenant  absconded  or  kept  out  of  the  way,  to 
avoid  being  served,  it  was  necessary  to  deliver  a  copy  of  the 
declaration  to  his  relation  or  servant,  or  some  other  person, 
on  the  premises,  reading  and  explaining  to  them  the  notice, 
and  to  affix  another  copy  on  the  outer  door,  or  some  conspicu- 
ous part  of  the  premises ;  and  'thereupon,  if  it  was  made  to 
appear  to  the  satisfaction  of  the  court,  that  the  tenant  had  ab- 
sconded, or  kept  out  of  the  way,  to  avoid  being  served,  but 
BOt  otherwise,  the  court,  on  an  affidavit  of  the  facts,  would 
grant  a  rule  nisi,  that  the  service  on  his  relation  or  servant, 
&C.  should  be  deemed  good  service ;  and  direct  in  what  man- 
ner the  rule  should  be  served.*^ 

When  there  was  no  house  or  building  on  the  premises,  or 
they  were  shut  up,  the  declaration  was  served  on  the  tenant  or 
his  wife,  if  they  could  be  met  with ;  or  if  not,  a  copy  of  the 
declaration  was  affixed  On  the  most  conspicuous  part  of  the 
prenuses,  and  an  application  made  to  th^  court,  on  an  affidavit 


^*  2  Chit.  Rep.  165.  Ad.  Eject.  164.   Barnes,  173.  188. 190. 192. 

2d  Ed.  210, 11.  2  Bur.  Rep.  1116.  1  Bl.  Rep.  290. 

™  2  Price.  Rep.  112.    1  Chit.  317.    2  Burr.  Rep.  1181.   2  Wils. 

Bep.  100.  a.  Rep.  263.   3  Moore.  Rep.  576.   1 

'^  I  Str.    Rep.  575.    Cas.   t.  Chit  Rep.  100.  a.  2  lb.  176,  7, 8. 

Haidw.  164.  Ad.  Eject.  2d  Ed.  210,  &c. 

^  1  Str.  575.    Cae.  t.  Hardw. 
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covHON  of  the  circumstances,  that  it  micrht  be  deemed  good  service. 
—  Thus,  where*  a  rule  was  moved  for,  to  show  cause  why  nailing 
the  declaration  on  the  door  of  a  barn,  in  which  the  tenant  had 
occasionally  slept,  there  being  no  dwelling  house  on  the  pre- 
mises, should  not  be  deemed  good  service,  and  it  appeared 
that  the  tenant  was  not  to  be  found  at  his  last  place  of  abode, 
and  that  no  person  belonging  to  him  was  to  be  found  upon 
the  premises,  the  court  hesitated  much  whether  the  motioD 
should  be  attended  to ;  but  at  length  deemed  it  reasonable,  and 
granted  it ;  adding  to  the  rule,  "  and  why  service  of  it,  in 
like  manner  as  the  declaration  had  been  served,  should  not  be 
deemed  good  service,  unless  the  tenant  himself  could  be 
found.'"* 

A  similar  rule  was  granted,  where  the  house  was  shut  up, 
and  no  tenant  in  possession,  and  the  declaration  was  stuck 
up  on  the  most  conspicuous  part  of  the  premises.''^  So  where 
it  appeared  that  diligent  inquiry  had  been  made  after  the  late 
tenant  of  the  premises,  which  were  entirely  shut  up,  asd  that 
it  was  not  known,  nor  could  be  learnt,  where  he  then  resided, 
or  could  be  found,  so  as  to  serve  him  with  a  copy  of  the  de- 
claration and  notice,  but  it  was  believed  that  he  had  ab- 
sconded, to  avoid  being  arrested  for  debt,  and  that  a  copy  of 
the  declaration  and  notice  had  been  thereupon  affixed  on  the 
outer  door  of  the  house,  the  court  granted  a  rule  nisii  that  it 
should  be  deemed  good  service.^^ 

But  where  due  diligence  had  not  been  used  to  serve  the 
tenant,  as  where  the  person  serving  the  declaration  had 
called  at  his  house  in  the  morning,  and  again  in  the  eveniopi 
and  not  finding  him  either  time  at  home,  nailed  the  declara- 
tion upon  the  most  conspicuous  part  of  the  premises,  this  was 
not  deemed  sufficient,  even  for  a  rule  nisi.^  So,  where  the 
declaration  had  been  stuck  upon  the  house,  there  being  no- 


'*  1  New.  Rep.  C.  P.  293.  ''*  I  Chit.  Rep.  606.  but  eccS 

"^^  2  Chit.  Rep.  178.  Moore.  Rep.  576. 

'"  1  Chit.  Rep.  505.  a. 
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body  in  it,  and  the  neighbours  befieving  that  the  tenant  in  pos-  ©©kmo" 
session  had  absconded,''^  or  it  had  been  stuck  upon  the  gate^  — 
way  of  the  premises/^^  a  rule  nisi  was  refused ;  as  it  did  not 
appear  that  the  tenant  kept  out  of  the  way  to  avoid  being 
served.  And  in  ejectment  for  a  stable,  service  of  the  declara- 
tion, by  nailing  it  on  the  door  of  the  stable,  no  person  being 
therein,  and  then  going  to  the  defendant's  house,  and  inform* 
ing  him  of  what  had  been  done,  was  deemed  insufficient :''' 
The  declaration  in  this  case  should  have  been  delivered  to  the 
tenant. 

Order  that  plaintiffs s  attorney  produce  his  authority.']  Be-  *JJ?*"L?*' 
fore  pleading,  the  defendant  may  apply  to  the  court  or  to  a  JJ^^SJJKJT'* 
judge  in  vacation,  to  compel  the  plaintiflTs  attorney  to  produce 
to  the  court  or  judge  his  authority  for  commencing  the  action 
in  the  name  of  any  plaintiff  therein.  The  application  must 
be  accompanied  by  an  affidavit  of  the  defendant,  that  he  has 
not  been  served  with  proof  in  any  way,  of  the  authority  of 
the  attorney  to  use  the  names  of  the  plaintiffs.  Upon  such 
application's  being  made,  the  court  or  judge  is  required  to 
grant  an  order  for  the  production  of  the  authority,  and  to  stay 
all  proceedings  in  the  action  until  it  be  produced.^® 

A  written  request  of  the  plaintiff  or  his  agent,  to  commence 
the  action,  or  any  written  recognition  of  the  authority  of  the 
attorney  to  commence  it,  duly  proved  by  the  affidavit  of  the 
attorney  or  other  competent  witness,  will  be  sufficient  pre- 
sumptive evidence  of  his  authority.** 

If  it  should  appear,  that  previous  to  the  application  by  the 
defendant,  he  was  served  with  a  copy  of  the  affidavit  of  the 
plaintiff's  attorney,  showing  his  author'ty  to  bring  the  action, 
the  application  will  be  dismissed,  and  the  defendant  be  liable 
for  the  costs  of  re»sting  the  application.     If  the  costs  be  not 


•»  lb.  ••  2  R-  St.  306.  8. 19.    lb.  805. 

'"» lb.  8. 17, 18. 
^  lb.  506,  6.  and  see  6  Moore.       "  lb.  s.  20. 
Rep.  480. 
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KJicTMirr  P^^'  "P^^  proof  of  disobedience  to  the  order  of  the  court,  or 
officer  directing  their  payment,  an  attachment  may  be  issued  as 
in  other  cases.^^ 

Demurrer.  Appearance^  and  plea  or  demurrer.']  Th^^ defendant  may 
demur  to  the  declaration  as  in  personal  actions ;  or  he  n»y 

general  plead  the  general  Usue  only,  which  is,  that  he  **  is  not  guil^ 
of  unlawfully  withholding  the  premises  claimed  by  the  plain* 
tiff,  as  alleged  in  the  declaration."^ 

appearance.      The  filiiifT  and  service  of  the  plea,  or  demurrer,  is  to  be 
deemed  an  app  *arance  in  the  cause*^ 
* 

Mouonto         Admitting  landlord  or  others  io  defend^    Under  the  sab* 

lord,  A&c.  to  sequent  head  of  general  statutory  provisions,  will  be  found  the 
cases  in  which  a  landlord  or  others  may  be  admitted  to  drfend 
with  or  without  the  defendant.  The  practice  has  been  hereto- 
fore, as  to  admitting  landlords  to  defend,  to  move  the  court  on 
affidavits,  for  a  rule  for  that  purpose ;  and  in  our  own  court  it 
appears  to  have  been  uniformly  on  notice  to  the  plaintiff;*^  hot 
in  England  it  is  said  to  be  a  mere  motion  of  course,  except 
where  the  party,  who  wishes  to  be  made  defendant,  is  not  die 
actual  landlord,  but  has  some  particular  interest  to  sustain,  io 
which  case  it  is  necefssary  that  the  court  should  be  moved,  on 
an  affidavit  of  the  facts,  to  permit  him  to  defend,  with  or  widh 
out  the  tenant,  as  the  case  may  require.^  The  party  applying 
for  admission  ought,  in  his  affidavit,  to  state  distinctly  the  na- 
ture of  his  relation  to  the  defendant,  and  of  his  interest  in  the 
premises,  and  such  particular  circumstances  as  entitle  him  or 
her  to  be  admitted.^'' 

fSuuBt,^  Trto/.]  Under  the  general  issue,  the  defendant  may  gi^ 
the  same  matter  in  evidence,  and  the  same  proceedings  are  i^ 


*'  lb.  8.  21.  Cow.  Rep.  589.  504.  5  lb.  447. 1 

»  lb.  8.  22.  lb.  578. 184. 

•*  lb.  ••  Tidd.  Pract.  549.    2  Ak*. 

'^  1  Wend.  Rep.  103.  816.    6    Pract.  68.  2  Ad.  Eject  238. 

"  6  Cow.  Repr694. 
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be  had,  as  upon  the  plea  of  not  guilty  formerly,  except  a&  is 
otherwise  provided  by  the  statutes.®"  He  may  also  give  in 
evidence  any  matter,  which  if  formerly  pleaded  in  the  writ  of 
right  or  action  of  dower,  would  have  barred  the  action  of  the 
plaintiff."' 

It  is  not  necessary  for  the  plaintiff  to  prove  an  actual  entry  of  pi&inuir. 
under  title,  nor  the  actual  receipt  of  any  profits  of  the  pre- 
mises demanded ;  but  it  is  sufficient  for  him  to  show  a  right  to 
the  possession  of  the  premises,  at  the  time  of  the  commence* 
ment  of  the  suit,  as  heir,  devisee,  purchaser,  or  otherwise.^ 

If  the  action  be  brought  by  one  or  more  tenants  in  com*^ 
men,  or  joint  tenants,  against  their  co-tenants,  the  plaintiff  in 
addition  to  all  other  evidence  which  he  may  be  bound  to  give, 
mast  prove  on  the  trial  that  the  defendant  actually  ousted  him, 
t)r  did  some  other  act  amounting  to  a  total  denial  of  his  right 
08  co-tenant*'^ 

Bat  in  all  other  cases  the  plaintiff  nee4  not  prove  lease, 
entry,  or  ouster,  nor  need  they  be  confessed  by  the  defendant ; 
but  this  alteration  in  the  practice  is  not  to  be  construed  to  im- 
pair, nor  in  any  way  to  affect,  any  of  the  rules  of  evidence 
heretofore  in  force,  in  regard  to  the  maintenance  and  defence 
of  the  action."^ 

Verdiei,']  If  the  action  is  brought  against  several  defend"  vodict  in 
ants,  and  a  joint  possession  of  all  is  proved,  the  plaintiff  is 
entitled  to  a  verdict  against  all,  whether  they  have  pleaded 
separately  or  jointly  :^  But  when  there  are  several  defend* 
ants,  if  it  appear  at  the  trial,  that  any  of  them  occupy  distinct 
parcels  in  severalty,  or  joindy,  the  plaintiff  is  required  to  elect 
before  the  testimony  in  the  cause  is  closed,  against  which  he 
will  proceed  ;  and  a  verdict  is  then  to  be  rendered  for  the  de- 
fendants not  proceeded  against.^ 


^  2  R.  St.  306.  s.  22.  '»3  lb.  s.  26. 

•*  lb.  s.  23.  »3  2  R.  St.  307.  s.  28. 

"•lb. 8. 25.  w  lb. 8. 20. 

''  lb.  B.  27. 
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coMK ox        In  the  followinir  cases  the  verdict  is  required  to  be  rendered 
—      as  follows :  1.  If  it  be  shown  on  the  trial,  that  all  the  plain- 
tiffs have  a  right  to  recover  the  possession  of  the  premises,  tfai 
verdict  in  that  respect,  must  be  for  the  plaintiffs  generally :  2. 
If  it  appear  that  one  or  more  of  the  plaintiffs  has  a  right  to 
the  possession  of  the  premises,  and  that  one  or  nM)re  has  not 
such  right,  the  verdict  must  specify  for  which  plaintiff  the  jniy 
find,  and  as  to  which  plaintiff  they  find  for  the  defendant:  3^ 
If  the  verdict  is  for  any  plaintiff,  and  there  are  several  defend* 
ants,  it  must  be  rendered  against  such  of  them  as  were  in  pos- 
session of  the  premises,  or  as  claimed  title  thereto,  at  the  com- 
mencement of  the  action :  4.  If  the  verdict  is  for  all  the  pre- 
mises  claimed,  as  ^>ecified  in  the  declaration,  it  must,  in  that 
respect,  be  for  such  premises  generally :  5.  If  the  verdict  is 
lor  a  part  of  the  premises  described  in  the  declaration,  it  most 
particularly  specify  such  part,  as  the  same  shall  have  been 
proved,  with  the  same  certainty  as  is  required  in  describing 
the  premises  claimed  in  the  declaraticm :  6.  If  the  vordict  is 
for  an  undivided  share,  or  interest  in  the  premises  claimed, 
it  must  specify  such  share,  or  interest;  and  if  for  an  audi- 
vided  share  in  a  part  of  the  premises  claimed,  it  must  spt- 
cify  such  share,  and  describe  such  part,  with  the  same  ce^ 
tainty  as  before  required :  7.  The  verdict  must  also  specify 
the  estate  established  at  the  trial,  by  the  plaintiff  in  whose 
favour  it  is  rendered,  whether  it  be  in  fee,  for  his  own  life,  or 
for  the  life  of  another,  stating  such  lives ;  or  whether  it  be  for 
a  term  for  years,  and  specifying  the  duration  of  such  term.^ 
If  the  right  or  title  of  a  plaintiff  expire  after  the  commence- 
ment  of  the  suit,  but  ^before  trial,  the  verdict  must  be  returned 
according  to  the  fact^ 

Death  not  to  Death  before  verdict  or  judgment,']  It  is  provided,  that 
the  action  shall  not  abate  by  the  death  of  any  plaintiff,  or  of 
one  of  several  defendants,  aAer  issue  and  before  verdict  or 
judgment ;  but  that  the  same  proceedings  may  be  had  as  in 


*5  lb.  B.  30.  ••2  R,  St.  308. 8. 31. 
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Other  actions,  to  substitute  the  name  of  those  who  may  sue-    comoir 
ceed,  if  the  plaintiff  die,  to  his  title ;  in  which  case  the  issue      — 
is  to  be  tried  as  between  the  original  parties ;  and  if  a  defendant 
die,  that  the  cause  shall  proceed  against  the  other  defendants*^^ 

Judgment  and  its  effeet."]      In  ordinary  cases,  the  judg-Naumor 
ment  in  the  action,  if  the  plaintiff  prevail,  is,  that  he  recover  dureientca- 
die  possession  of  the  premises,  acccording  to  the  verdict  of  the 
jur)' ;  or  if  the  judgment  be  by  default,  according  to  the  decrip- 
tion  of  the  premises  in  the  declaration,  with  costs  to  be  taxed.^ 

Bat  where  the  title  of  the  plaintiff  has  expired  after  the 
commencement  of  the  suit,  but  before  trial,  the  verdict  having 
been  returned  accordingly,  the  judgment  is,  that  the  plaintiff 
"  recover  his  damages,  by  reason  of  the  withholding  of  the  pre- 
mises by  the  defendant  to  be  assessed  ;  and  that  as  to  the  pre- 
mises claimed,  the  defendant  go  thereof  without  day."^  This 
judgment  lays  a  foundation  for  subsequent  proceedings  to  re- 
cover the  mesne  prc^ts  or  damages.^^ 

A  judgment  in  ejectment,  upon  verdict,  is  conclusive  as  to  j^J^^  ^^ 
the  title  established  in  the  action,  upon  the  party  against  whom 
it  is  rendered,  and  against  all  persons  claiming  from,  throughi 
or  ander  him,  by  title  accruing  after  the  commencement  of  the 
action,  subject  to  the  exceptions  provided  by  statute.^ 

A  judgment  by  default,  from  and  after  three  years  from 
the  time  of  docketing  it,  is  conclusive  upon  the  defendant,  and 
upoD  all  persons  claiming  from  or  through  him,  by  title  ac« 
croing  after  the  commencement  of  the  action*  But  such 
judgment  may  be  vacated,  and  a  new  trial  granted,  as  will  be 
seen  hereafter.^ 

But  if  the  defendant,  at  the  time  of  docketing  the  judg- 
ment by  default,  be  either,  1.  Within  the  age  of  twenty-one 
years:  or,  2.  Insane:  or,  3.  Imprisoned  on  any  criminal 
charge,  or  in  execution  upon  some  conviction  of  a  criminal 


"  lb.  8. 32.  *«»  2  R.  St.  810.  s.  48,  44. 

"lb.  8.83.  1  2  R.  St.  809.  8. 36. 

*  lb.  B.  81.  '  lb.  B.  88.  See  post,  new  trials. 
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K«c?ii«KT.  ^ff^'^ce,  for  any  term  less  than  for  life :  or,  4-  A  married  wo- 
man,  the  time  daring  which  such  disability  continues,  b  DOt  to 
be  deemed  any  portion  of  the  three  years  after  which  the 
judgment  is  to  be  conclusive  upon  the  defendant ;  but  he  may 
bring  an  action  for  the  recovery  of  the  premises  aAer  that 
time,  and  within  three  years  after  the  disability  is  removed,  bat 
not  after  that  period.^  If  the  person  entitled  to  coromence 
such  action  die  during  the  continuance  of  any  disabilit}  above 
mentioned,  and  no  determination  or  judgment  be  had,  of,  or 
upon  the  title,  right,  or  action,  so  to  him  accrued,  his  heirs  may 
commence  the  action,  after  the  time  limited  for  that  purpose; 
and  withm  three  years  after  his  death.^ 

Execution  i  ExeciUumJ]  The  plaintiff  recovering  in  ejectment  is  eo- 
titled  to  a  writ  of  possession,  which  must  be  substantially  in 
the  following  form  :^^* 

it!  form;  "  The  People,  &c.  To  the  Sheriff,  &c. 

Whereas  A  B  has  lately,  in  our  supreme  court  of  judica- 
ture, (or  ^  in  the  court  of  common  pleas,  held  in  and  for  die 
county  of——,'  as  the  case  may  be)  by  the  judgment  of 
the  said  court,  recovered  against  C  D  one  messuage,  &C, 
(describing  the  premises  recovered,  with  the  like  certainty  as 
above  provided,)  which  said  premises  \izye  been,  and  are 
still  unjustly  withheld  from  the  said  A  B,  by  the  said  C  D, 
whereof  he  is  convicted,  as  appears  to  us  of  record;  and  bx- 
asmuch  as  it  is  adjudged  in  the  said  court  that  the  said  A  B 
have  execution  upon  his  said  judgment  against  the  said  C  D, 
according  to  the  force,  form,  and  effect  of  his  said  recoveiy* ; 
therefore,  we  command  you,  that  without  delay,  you  deliver 
to  the  said  A  B  possession  of  the  said  premises  so  recovered) 
with  the  appurtenances  ;  and  that  you  certify  to,  be.  at,  &c 
on,  be.  in  what  manner  you  shall  have  executed  this  writ  (If 


3  lb.  8.  39.  '"^  2  R.  St.  308.  s.  84. 

*  lb.  8. 40. 
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there  be  costs  to  be  collected,  the  proper  claase  may  be  here    common 
inserted,  or  a  separate  execution  may  be  issued  therefor.)^  — 

"Witness,  fee." 

New  triah  after  judgment.']  Formerly  a  judgment  in  Jjjg^°*. 
ejectment  did  not  determine  the  right  of  property,  and  either  «i^^«» 
party,  when  unsuccessful,  might  bring  a  new  ejectment  to  re- 
cover the  possession ;  and  ejectments  might  thus  be  indefinitely 
repeated,  until  a  court  of  equity  afforded  relief  by  restraining 
further  litigation.  The  revised  statutes  in  making  the  judg- 
ment conclusive  as  to  the  title,  which  prevents  the  necessity  of 
applying  to  a  court  of  equity,  and  which  seems  to  have  been 
necessary,  in  order  to  render  the  action  an  adequate  substitute 
for  the  writ  of  right  and  writ  of  dower,  have  provided  a  mode 
by  which  the  unsuccessful  party  may  still  be  indulged,  if  dis- 
satisfied, with  a  further  trial. 

Where  the  judgment  is  rendered  upon  verdict,  the  court  are  uu  coon  hi 
required,  at  any  time  within  three  three  years  afterwards,  upon  gram  new 
the  application  of  the  party  against  whom  it  was  rendered,  his 
heirs  or  assigns,  and  upon  payment  of  all  costs  and  damages  verdict, 
recovered,  to  vacate  the  judgment,  and  grant  a  new  trial  in 
the  cause.     And  upon  a  subsequent  application,  made  within 
two  years  after  rendering  the  second  judgment  in  the  cause, 
the  court,  if  satisfied  that  justice  will  be  thereby  promoted, 
and  the  rights  of  the  parties  more  satisfactorily  ascertained 
and  established,  may  vacate  the  judgment,  and  grant  another 
new  trial.     But  under  these  provisions  no  more  than  two  new 
trials  can  be  granted.^ 

If  the  judgment  is  by  default,  the  court,  within  five  years  or  default. 
after  the  docketing  of  it,  on  the  application  of  the  defendant, 
his  heirs  or  assigns,  and  upon  payment  of  all  costs  and  da- 
mages recovered,  may  vacate  the  judgment,  and  grant  a  new 
trial,  if  satisfied  that  justice  will  be  promoted,  and  the  rights 


'^  See  2  R.  St.  342. 0.  22.  cited       •  2  R.  St.  809.  s.  37. 

pOflt. 
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ej5?Simt.  ®^  ^^  parties  be  more  satisfactorily  ascertained  and  estab- 

—      lishedJ 
Vacating         If  the  plaintiff  has  in  any  case,  taken  possession  of  the  pre- 
to  aflect      mises,  by  virtue  of  his  recovery,  his  possession  is  not  to  be 

plaintiffif 

poaMtrioa.   in  any  way  affected  by  the  vacating  of  the  judgment.' 

On  new  tri-      Upou  any  uew  trial  thus  granted,  the  defendant  may  show 

antaevi-      auy  matters  in  bar  of  a  recovery,  which  be  might  show  to 

entitle  him  to  the  possession  of  the  premises,  if  he  were  plain- 
rccovery,  tiff  in  the  actiou  f  and  if  he  recover,  and  the  plaintiff  has 
andexeca-    taken  possessiou,  he  is  entitled  to  a  writ  of  possession  in  the 

same  manner  as  if  he  were  plaintiff*^® 


GEirxRAL   STATUTOKY  PROVISIONS  OONCSSNIIfO  ACTIOIfS  REI.ATI56 

TO  HBAI.  PBDPBKTT. 

As  these  provisions  are  applicable,  to  other  actions,  it  has 
been  thought  advisable  to  give  them  entire,  in  this  place,  rather 
than  arrange  them  among  the  proceedings  separately ;  and 
accordingly,  none  of  them  have  yet  been  referred  to.  They 
will  be  found,  however,  to  contain  regulations  which  materially 
affect  the  proceedings  in  the  action  of  ejectment,  at  every  stage 
of  its  progress,  and  also,  in  some  cases,  the  effect  of  the  judg- 
ment and  the  proceedings  in  error,  and  to  provide  for  some 
proceedings  which  have  not  been  mentioned. 

No  impar-  "  ^^  imparlance,  voucher,  aid-prayer,  or  receipt,  shall  be 
e?  AcT^tolSe  allowod ;  but  whenever  any  action  shall  be  brought  against 
^^  '  any  tenant,  to  recover  the  land  held  by  him,  or  the  possession 
buttaadtoi^  of  such  land,  the  landlord  of  such  tenant,  and  any  person 
bavt^prfvi-  having  any  piivity  of  estate  or  interest  with  such  tenant,  or 
SiowS'toT  with  such  landlord,  in  the  premises  in  question,  or  any  pari 
or  witiiom    thereof,  may  be  made  defendant  with  such  tenant,  in  case  he 

tlM  tenant,  i 

shall  appear ;  or  may,  at  his  election,  appear  without  sach 


Mb.  B.d8.  •Ib.s.42. 

«  2'R.  St.  810. 8.  41.  "  Ib.B.  41. 
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tenant.    And  in  the  latter  case,  the  coart  may  order  a  stay  of  [^^f  [^^ 
execution  upon  any  jndgroent  against  the  tenant  in  possession,     '"^"- 
until  the  further  order  of  the  court,""  ^/Slja- 

"  Every  tenant,  to  whom  a  declaration  in  ejectment,  or  any  m**^^"^^, 
other  process,  proceeding,  or  notice  of  any  proceeding,  to  re-  ^]^^^ 
cover  the  land  occupied  by  him,  or  the  possession  thereof,  shall  ^^  ^^ 
be  served,  shall  forthwith  give  notice  thereof,  to  his  landlord, 
under  the  penalty  of  forfeiting  the  value  of  three  years'  rent 
of  the  premises  so  occupied  by  him,  which  may  be  sued  for, 
and  recovered  by  the  landlord,  or  person  of  whom  such  tenant 
hoW8."« 

"  If  any  tenant  for  life,  in  dower,  or  by  the  curtesy,  be  im-  ^2iiS^ 
pleaded,  and  the  person  to  whom  the  reversion  or  remainder  ™"^* 
appertains,  shall  come  into  court  before  any  trial  shall  have 
been  had  in  such  action,  or  before  judgment  by  default  therein, 
and  pray  to  be  received  to  defend  his  right,  he  shall  be  received 
for  diat  purpose,  and  shall  be  permitted  to  plead  to  the  action, 
upon  such  terms  as  the  court  shall  deem  just."'^ 

*'  When  a  husband  and  wife  shall  be  impleaded,  if  the  hus-  or  wife, 
band  absent  himself,  and  will  not  defend  the  wife's  right,  if  the  ^^  '^ 
wife  apply  before  judgment,  she  shall  be  admitted  to  defend 
without  her  husband.""       ^ 


*'  Where  any  person  shall  die,  leaving  heirs  either  in  the  Penoos 

»  o  jointly  Inter' 

same  oc  different  degrees:  and  where  several  persons  shall «"t«d may 

,      ,  "^  *  bring  one  or 

be,  in  any  other  way,  entitled  to  real  estate,  as  tenants  in  cona-^^^ij^ 
mon,  or  as  joint  tenants,  they  may  bring  one  action  for  the 
recovery  thereof,  or  may  bring  several  actions  for  their  respec- 
tive shares  or  interests."^^ 

'^  Actions  relating  to  real  property,  shall  not  be  delayed,  acUou  not 
nor  shall  the  remedy  of  any  plaintiff  be  suspended,  by  reason  by  noaiice; 
of  the  infancy  of  any  defendant  therein ;  but  guardians  to  de- 


"  2  R,  St  341.  8. 17.  "  2  R.  St.  340.  s.  4. 

''  1  R.  St.  748.  B.  27.  »*  2  R.  St.  341.  s.  11. 

"2R.  St.dSaB.  1. 


520  PRACTICK  IN 


novinovi  fend  the  rights  of  infant  defendants,  shall  be  appointed  as  in 

"Q"*'     personal  actions.     And  in  all  such  actions  against  an  infant, 

to  b?apM^  if  he  do  not  procure  the  appointment  of  a  gaardian  witUn 

^  the  time  required  for  his  appearance  therein,  the  plaintiff  may 

proceed  to  have  such  guardian  appointed  as   in  personal 

actions."" 
Alienation        <<  Whenever  any  action  for  the  recovery  of  any  lands  or 

of  lands  not      .  "^  ii 

to  bar  or  de-  tenements,  or  for  the  recovery  of  the  possession  thereof,  shaU 
be  commenced  against  any  person  in  possession  of  the  pre- 
mises in  question,  or  in  the  receipt  of  the  profits  thereof,  such 
action  shall  not  be  barred  or  delayed  by  reason  of  any  aliena- 
tion or  conveyance  made  by  such  person  to  any  other,  eitiier 
before  or  after  the  commencement  of  such  action."" 

Bvmsf  "Whenever  the  court,  in  which  any  action  enumerated  in 

ed;  this  chapter,  shall  be  pending,  shall  be  satisfied  that  a  surrey 

of  any  premises  in  the  possession  of  either  party,  or  of  any 

boundary  line  between  the  parties,  or  between  the  lands  o( 

either  of  them  and  the  lands  of  other  persons,  is  necessary  or 

expedient,  to  enable  either  party  to  declare,  plead,  or  prepare 

for  trial,  or  for  any  other  proceeding  in  such  Action,  it  may, 

by  rule  of  court,  upon  the  application  of  either  party,  order 

that  such  party  have  leave  to  make  such  survey."" 

fonnof  "  Such  order  shall  specify  the  premises  or  boundary  lines  to 

be  surveyed,  by  a  description  as  definite  as  may  be.;  and  a 

copy  of  the  same  shall  be  served  previous  to  such  entry,  on 

the  owner  or  occupant  of  the  premises  upon  which  it  may  be 

necessary  to  enter,  to  make  such  survey."" 

turvay  "  The  party  obtaining  such  order,  his  necessary  surveyors* 

juttifltf       servants,  and  agents,  may  enter  upon  any  premises  necessary 

^^^'         for  the  purpose  of  making  such  survey,  and  may  there  make 

the  same,  after  having   served   such  rule  as   herein  before 

directed :  and  for  so  doing  no  person  acting  under  such  order 


»•  2  R.  St.  ib.  8. 12.  «•  2  R.  St.  341.  8. 13. 

"  2  R.  St.  342.  8. 18.  »  2  R.  St,  ib.  8. 14. 
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shall  be  liable  to  any  action  of  trespass,  or  other  action ;  but 
every  such  person  shall  be  responsible  in  an  action  on  the     ^!!!1"' 
case,  for  any  unnecessary  injury  caused  by  him*"^ 
^'No  writ  of  view  shall  hereafter  be  aUowed  in  any  action  writ  of 

"  view  not  ar- 

for  the  recovery  of  real  estate,  or  the  possession  thereof,  ex-  ^J?^' 
cept  where  otherwise  specially  provided  for ;  but  any  judge 
of  the  court  in  which  the  action  is  pending,  and  any  other 
officer  who  may  be  authorised  to  perform  the  duties  of  such 
judge  at  chambers,  shall  have  power,  whenever  he  shall  think  imt  partitu 
proper  so  to  do,  to  order  the  plaintiff  to  deliver  to  the  defend-  mim  to  i» 
ant  a  particular  description  of  the  premises  demanded,  in  the 
same  manner,  and  subject  to  the  same  provisions,  as  in  cases 
where   bills  of  particulars    may  be  required   in   personal 
actions.^*" 

"  Afler  the  commencement  of  any  action  for  the  >*covery2jjJ^«- 
of  land,  or  for  the  recovery  of  the  possession  of  land,  the  de-  ■'^  ■**"•' 
ftndant  shall  not  make  any  waste  of  the  land  in  demand, 
pending  the  suit ;  apd  if  such  defendant  shall  commit  waste, 
the  court  in  which  the  suit  is  pending  shall  have  power,  on 
the  application  of  the  plaintiff,  to  make  an  order  restrsuning 
the  defendant  from  the  commission  of  any  further  waste 
thereon.^  The  court  making  such  order  shall  have  the  same 
power  to  attach  and  commit  the  defendant  for  any  violation 
thereof,  that  is  possessed  by  the  court  of  chancery  upon  the 
violation  of  an  injunction  to  stay  waste,  issued  by  that 
court"** 

"If  any  tenant  for  life  or  years  make  default,  or  give  upif  tiomtfor 
any  lands  demanded,  so  that  judgment  be  given  on  such  de-  J^^^ 
fauk  or  surrender,  the  hchr  or  person  to  whom  the  reversion  2.T*2*taVa 
or  remainder  of  such  lands  appertains,  may,  after  the  death  of  •^*™**- 


*  2  R.  St.  ib.  8. 16.  «  2  R.  St.  336.  b.  18. 

"*  2  R.  St.  ib.  8. 16.  »  Ib.  b.  19.* 
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raonnDifd  gnch  tenant,  have  an  action  of  ejectment  to  recover  the  same 

IH  HEAL  MJO-  '  •^ 

If  huiband  "  If  the  husband  lose  by  default  any  land  which  was  the 
^iiit,  wife  10  right  of  his  wife,  the  wife,  after  the  death  of  her  husband,  may 
meBL         have  an  action  of  ejectment  to  recover  the  same,  and  the 

judgment  by  default  shall  be  no  bar  to  such  action*"^ 
Recovery  by  "  AH  recoveries  had  by  agreement  of  the  parties,  or  by 
hifion^Toid,  fnftud,  agaiust  any  tenant  for  life,  in  dower,  or  by  the  curtesy, 
of  any  lands,  tenements,  or  hereditaments,  shall  be  void 
against  all  persons  to  whom  any  reversion  or  remainder  of 
such  lands  may  appertain,  and  against  their  heirs,  unless  die 
appearance  of  the  person  having  such  reversion  or  remain- 
der, shall  have  been  duly  entered  in  the  court  where  sudi 
recovery  shall  be  had.  But  this  provision  shall  not  extend  to 
any  person  who  shall  recover  any  lands,  tenements,  or  heredit- 
aments, without  fraud,  by  reason  of  any  former  right  or 
title."^ 


Execution        '*  No  ezecutioH  shall  be  avoided  by  means  of  any  feigned 
avoided  by   rccoverv,  but  all  persons  entitled  to  have  execution  of  any 

feigned  reco- 

veriee,  Ac  lauds,  tenements,  or  hereditaments,  shall  have  the  like  means 
to  avoid  and  falsify  the  same  recoveries,  as  a  tenant  of  die 
freehold,  who  was  neither  party  nor  privy  to  such  recovery^ 
has  by  the  course  of  the  common  law."^ 
Le«eee  may  ''  A  Icssce  for  years  may  falsify  for  his  term  only,  recoveries, 
Teriea,ifcc.  in  the  Same  manner  as  a  tenant  of  the  freehold,  who  was  nei- 
ther party  nor  privy  to  the  recovery,  may  do  by  the  course  of 
common  law.  And  such  lessees,  and  iheir  personal  repre- 
sentatives and  assigns,  notwithstanding  any  recoveries  tfoat 
may  be  so  falsified,  shall  hold  their  terms  according  to  dieir 
demises,  as  if  such  recovery  had  not  been  had*"** 


«  2  R.  St.  839. 8.  2.  "2  R.  St.  ib.  a.  8. 

«  2  R.  St.  340.  8.  5.  *  2  R,  St.  ib.  a.  9. 

^«  2  R.  St,  ib.  8. 6. 
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"After  any  recovery  bad,  the  recoverers,  their  heirs  and  movitnKi 

IN  KBAli  AC' 

assigns,  shall  Jiave  the  like  remedies  against  any  lessees  for     ""Q"'- 
years,  their  representatives  and  assigns,  for  any  rents  or  ser-  ^JJSi  for 
vices  reserved,  coining  due  after  such  recoveries,  and  also  like  2?!**  ^^^^* 
actions  for  waste  done  after  such  recoveries,  as  the  lessors 
might  have  had  if  such  recoveries  had  not  been  made."^ 

"If  the  defendant  in  any  action  for  the  recovery  of  land,  JJ^^f*"*"* 
or  the  possession  of  laud,  shall  alien  the  land  in  question, 
pending  the  suit,  and  shall  have  no  property  whereof  any  da- 
mages fof  the  issues  and  profits  of  such  land  recovered  ag^i^nst  ^j^^^  j^^^, 
him,  may  be  levied,  every  person  to  whose  hands  such  land  ^^f^JS^ 
may  have  come,  shall  be  liable  to  an  action  for  such  damages,  "****'  ^' 
for  the  time  that  he  shall  have  possessed  the  premises."^ 

"Whenever  a  writ  of  possession  shall  be  issued  upon  aWiHofpofr 
judgment  in  any  action  relating  to  real  property,  tlie  plaintiff  Jjj|jj«  "*" 
may  include  in  the  same  process,  an  execution  against  the  ^p*^^^' 
property  or  body  of  the  defendant,  to  collect  the  costs  or  fi^J^"** 
damages  which  may  be  due,  in  the  same  cases  in  which  he 
would  be  authorised  to  issue  such  execution  separately.*'^ 

"  If  a  judgment  be  reversed,  the  tenant  who  lost  by  the  first  Bestitution 
jadgmentt  if  he  be  in  life,  shall  be  restored  to  the  possession  of m^ieincue 
the  tenements  so  lost  with  the  issues  in  the  meati  time,  and  the  of  judgment, 
party  pursuing,  to  the  arrearages  of  rent,  if  any  be  due,  for  the 
same  tenements ;  and  if  such  tenant  be  dead  at  the  time  of 
the  judgment  given  upon  any  writ  of  error,  restitution  shall 
be  made  to  the  party  pursuing,  with  the  issues  after  the  death 
of  the  said   tenant,  together  with  the  arrearages  of  rent,  if 
any  were  due  in  the  lifetime  of  the  said  tenant."^ 

"  If  the  person  to  whoin  the  reversion  or  remainder  of  any  scire  fkciM 

*  "to  tenant  to 

estate  belongs,  shall  establish  that  any  recovery,  against  the  |.^^^"|^. 
tenant  for  life,  in  dower,  or  by  the  curtesy,  was  obtained  hy  Jjjjj^j^jjj, 
fraud,  restitution  of  the  same  tenements  shall  be  made  to  him, 
with  the  issues  and  arrearages,  as  herein  before  provided  ;  but 


^  2  R.  St.  ib.  8. 10.  *^  2  R.  St.  ib.  8.  22. 

^  2  R.  St.  342.  8. 19.  "»  2  R.  St.  399.  8.  3. 
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such  tenant  may  have  a  writ  of  scire  facias  upon  the  same 
judgment  so  reversed  or  given  on  any  writ  of  error,  if  he  de- 
sire, and  may  therein  traverse  the  fraud,  and  not  otherwise.*''^ 

feaf  i!S<!u  "  ^^^  practice  in  actions  relating  to  real  estate,  enuikierated 
u  inpeno-  ^°  ^^^  chapter,  shall  be  thiB  same  in  all  respects,  as  in  personal 
°**'  actions,  except  where  otherwise  specially  provided  bylaw; 

and  rules  to  plead,  reply,  and  answer,  may  be  entered,  and  may 
be  enlarged,  and  proceedings  may  be  stayed,  in  the  like  cases* 
And  all  the  provisions  of  law  respecting  pleadings^process, 
records,  and  judgments,  in  personal  actions,  shall,  so  far  as 
may  be,  apply  to  actions  relating  to  real  estate."'^ 
Whwftwj-        «  All  writs  of  right,  writs  of  dow^r,  writs  of  entry,  and  write 
^^^icF^  of  assize,  all  fines  and  common  recoveries,  and  all  other  real 
abolished,    j^^tions  kuowu  to  the  common  law,  not  enumerated  and  re- 
tained in  this  chapter ;  and  all  writs  and  other  process  here- 
tofore used  in  real  actions,  which  are  not  specially  retained  in 
this  chapter,  shall  be,  and  they  are  hereby  abolished."^ 

as  to^injnnc-      "  ^^  'injunction  shall  issue  to  stay  proceedings  at  law,  in 
pnmidf^  any  action  for  the  recovery  of  lands,  or  of  the  possession  thereof, 
liomi?'  ^'    aAer  verdict,  unless  the  party  applying  therefor  shall  execute 
a  bond,  with  one  or  more  sureties,  to  the' plaintiff  in  such  a^ 
tion  at  law,  in  such  sum  as  the  chancellor,  or  officer  allowiog 
the  injunction,  shall  direct,  conditioned  for  the  payment  to  tbe 
plaintiff  in  such  action,  and  his  legal  representatives,  of  all 
such  damages  and  costs,  as  may  be  awarded  to  them,  in  case 
of  a  decision  against  the  party  obtaining  such  injunction.*^ 
*^  The  damages  to  be  paid  upon  the  dissolution  of  such  in- 
junction, shall  be  ascertained  by  reference  to  a  master,  and 
shall  include,  not  only  the  reasonable  rents  and  profits  of  tbe 
land  recovered  by  such  verdict,  but  all  waste  committed  thereon, 
after  the  granting  of  the  injunction."" 


»  2'  R.  St.  340.  B.  7.  "2  R.  St.  180.  s.  144. 

^  2  R.  St.  842.  B.  23.  ^2  R.  St.  190.  b.  140. 

'^  2  R.  St.  848.  8.  24. 
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"  Whenever  an  injunction  shall  be  applied  for,  to  stay  pro-  ,^®^"^^- 
proceedings  at  law,  in  any  action  after  judgment  or  verdict,  on 
the  ground  that  such  judgment  or  verdict  was  obtained  by 
actual  firaud,  the  chancellor  shall  have  power  to  dispense  with 
the  deposit  of  any  monies  or  the  execution  of  any  bond."^ 

^  The  chancellor  shall  direct  the  delivery  of  any  Bond,  so 
executed,  to  the  person  entitled  to  the  benefit  thereof,  for  prose- 
cution, whenever  the  condition  of  such  bond  shall  be  broken, 
or  the  circumstances  of  the  case  shall  require  such  delivery.''^ 


SECTION  11. 


EJECTXEIVT  FOB  DOWER. 

RigJU  of  dower,!     A  widow  is  entitled  to  dower  of  the  Widow*s 

J  J  -  ,  rigbtofdow- 

tbird  part  of  all  the  luids,  whereof  her  husband  was  seized  of  «'• 

an  estate  of  inheritance,  at  any  time  during  the  marriage.^ 

And  a  widow  of  an  alien,  who,  at  the  time  of  his  death,  is  in  what  ca- 

entitled  by  law  to  hold  any  real  estate,  if  she  be  an  inhabitant 

of  this  ^tate,  at  that  time,  is  entitled  to  dower,  of  such  estate, 

in  the  same  manner  as  if  her  husband  had  been  a  native  citi- 

»n.**      If  a  husband  exchanges  lands,  for  other  lands,  his  JJ^^  ^^*^ 

widow  18  not  entitled  to  dower  of  both,  but  must  make  her 

election,  by  commencing  proceedings  within  a  year  after  her  and  its  ex< 

husband's  death,  to  recover  her  dower  of  the  lands  given  in 

exchange,  or  she  will  be  deemed  to  have  elected  to  take  it  of 

the  lands  received.^ 


"•  lb.  8. 147.  «  lb.  8.  2. 

»  lb.  8. 150.  «  lb.  8.  3. 

*•  IR.  St.740.s.  1. 
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KjKCTMiNT  Of  lands  morUraired  by  the  husband  before  marriage,  Vis 
—  widow  is  entitled  to  dower,  except  as  against  the  mortgagee, 
and  those  claiming  under  him.^  And  as  against  them,  the 
widow  is  not  entitled  to  dower,  where  the  husband  boys  lands, 
and  mortgages  them  after  the  marriage ;  if  to  secure  the  pur- 
chase mUney,  although  she  has  not  united  in  the  mortgage;^ 
But  as  against  all  others,  she  is  entitled  to  be  endowed  of  such 
lands,  mortgaged  aAer  the  marriage  ;'®^  and  if,  after  they  are 
sold  to  pay  the  mortgage,  a  surplus  remains,  she  is  entitled  to 
be  endowed  of  the  surplus.^  Of  lands  mortgaged  to  the  hus- 
band, his  widow  is  not  entitled  to  dower,  unless  he  acquires  an 
absolute  estate  in  them,  during  marriage,^ 

The  widow  is  allowed  to  bequeath  the  crop  in  the  gronod 
of  the  land  holden  by  her  in  dower  J" 


'When  wi-        In  case  of  divorce  for  the  misconduct  of  the  wife,  she  is  not 

dow  barred 

of  dower;  entitled  to  dower  .^  If  a  jointure,*®  or  pecuniary  provision  in 
lieu  of  dower,^  be  made,  and  duly  assented  to  by  the  wife, 
she  is  barred  of  her  dower  ;  but  her  assent  must  appear  by  her 
becoming  a  party  to  the  conveyance  by  which  the  same  is 
made,  or  if  she  be  an  infant,  by  her  joining  with  her  father  or 
guardian  therein/^  And  if  a  jointure  or  pecuniary  provisioD 
in  lieu  of  dower,  be  made  without  her  assent,  or  after  the  ffla^ 
riage  f^  or  if  lands  be  devised  to  her,  or  a  pecuniary  or  other 
provision  be  made  for  her  by  will,  in  lieu  p{  her  dower,  she 
cannot  have  dower  also,  but  must  make  her  election :"  And 
she  will  be  deemed  to  have  elected  to  take  the  jointure,  devise, 
or  pecuniary  provision,  unless  within  a  year  after  her  hus- 
band's death,  she  enters  on  the  lands  to  be  assigned  toher  fo 


*^  lb.  8. 4.  «  lb.  8.  8. 

**Ib.  8.5.  ♦•».  8.9. 

»•»  lb.  »•  lb.  8. 11. 

*«  1  R.  St.  741. 8. 6.  "  lb.  8. 10. 

^  lb.  8.  7.  *»  lb.  8. 12, 

"  1  R,  St.  743. 8. 25.  "  lb.  s.  13. 
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dower,  or  commences  procceedings  for  ils  recovery  or  assign-  '^'^^ 
ment**  •  — 

No  act,  deed,  or  conveyance,  executed  or  performed  by  the  when  not. 
husband,  without  the  assent  of  his  wife,  evidenced  by  her  ac- 
knowledgment, in  the  manner  required  by  law,  to  pass  the 
estates  of  married  women,  and  no  judgment  or  dei^ee,  con- 
fessed by,  or  recovered  against  him ;  and  no  laches,  default, 
covin,  or  crime  of  the  husband,  can  prejudice  the  right  of  his 
wife  to  her  dower  or  jointure,  or  preclude  her  from  recovering 
the  same,  if  otherwise  entitled  to  it.^ 

The  widow  must  demand  her  dower  within  twenty  years  Wben  dow- 

-  er  muft  be 

alter  the  death  of  her  husband ;  but  if,  at  the  time  of  his  death,  demanded, 
she  is  under  the  age  of  twenty-one  years,  or  insane,  or  impri- 
soned on  a  criminal  charge  or  conviction,  the  time  such  disa- 
bility continues  does  not  form  any  part  of  the  twenty  years.^ 

And  the  statutes  provide,  that,  where  a  widow,  not  having  fnfant  beir 

,  not  prejudi- 

a  ngbt  to  dower,  shall,  during  the  infancy  of  the  heirs  of  thecal  by  coi- 
husband,  or  any  of  them,  in  any  suit,  commenced  either  by  Jj'y  of  dow- 
tbe  widow,  or  by  the  guardian  of  any  heir,  or  upon  any  ap- 
plication to  the  supreme  court,  court  of  common  pleas,  or  sur- 
rogate, recover  by  the  default  or  collusion  of  such  guardian, 
such  infant  heir  shall  not  be  prejudiced  thereby,  but  when  he 
comes  of  full  age,  shall  have  an  action  against  such  widow^  to 
recover  the  lands  so  wrongfully  awarded  for  dower*^ 

The  right  of  the  widow  to  remain  in  the  chief  house  of  her  ^JJjJJJnp, 
husband  forty  days  after  his  death,  and  to  be  supported  out  of 
his  estate  during  that  time,  which  is  called  her  quarantine,  is 
secured  to  her  by  statttte.*^     But  the  statutes  do  not  prescribe  wijji"  ^^ 
the  period  within  which  dower  must  be  assigned,  nor  by  whom  JSSSie?;'* 
it  is  to  be  done,  but  leave  these  as  at  common  law,  which,  ever 


"  1  R.  St.  742.  e.  14.  "1  R.  St.  743.  s.  24. 

'*  lb.  8. 16.  *•  lb.  8.  17. 

'"  lb.  8. 18. 
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roR^DowM.  ^^  ^  ^''^  ^^  magna  charta,  has  required  that  it  should  be 
assigned  within  the  forty  days ;  and  it  has  been  said  that  the 
widow  is  entitled  to  be  endowed  immediately  after  her  hus- 
band's death*^ 
action  may       Formerly,  if  dower  was  not  assigned  daring  quarantiBet 
be  brought,  j^^j.  j^gj^  ^  bring  the  acdon  of  dower,  thereupon  accrued.* 

.  The  present  action  is  allowed  to  be  brought  after  the  expiradoo 
of  six  months,  from  the  time  her  right  accrued  f^  and  until  it 
is  assigned,  or  possession  recovered,  she  cannot  lawfoll; 
enter.^  The  heir  or  his  guardian,  or  whoever  may  be  the 
owner  of  the  freehold,  is  the  party  to  assign  the  widow's  dower, 
if  she  has  not  commenced  legal  proceedings  to  onnpel  its  as- 
signment or  admeasurement,  but  it  cannot  be  assigned  by  a 
whom '^'^'^  tenant  for  years,  as  he  has  but  a  chattel.^  Bat  the  former 
writ  of  dower  could  only  be  brought  against  the  tenant  of  the 
freehold,^  whose  duty  and  right  it  was  to  make  the  assign- 
ment ;  while  the  action  of  ejectment  must  be  brought  s^ost 
the  actual  occupant  of  the  premises,  if  there  be  any.^  Besides 
ejectment,  the  law  has  provided  the  widow  with  another  reme- 
dy by  which  she  may  proceed,  at  the  end  of  her  quarantine, 
to  obtain  her  dower ;  this,  is  by  petition  for  its  admeasoie- 
ment,  which  will  be  considered  hereafter* 

Proeeedingi  The  proceedings  in  this  action,  for  the  recovery  of  dower,  art 
generally  the  same  as.  in  ej^tment  in  ordinary  cases,  of  which 
we  have  been  treating ;  and  we  shall  now  notice  such  prpoeed- 
ings  only,  as  belong  peculiarly  to  cases  of  dower. 

Deciarauon.  DedaToiion.']  The  action  may  be  brought  by  the  widow. 
or,  if  she  has  a  husband,  by  both  jointly,^  and  the  declara- 
tion must  state,  that  '^  the  plaintiff  was  possessed  of  the  one 


^  1  Bl.  Com.  135.    1  Roper.       «  lb.  396,  887.    2  Co.  Lit.  85. 
hue.  and  wife,  885.  BI.  Com.  189.     ' 

^  7  Johns.  Rep.  248.  •*  2  Saund.  Rep.  43.  n.  1. 

«'  2  R.  St.  303. 8.  2.  «  2  R.  St.  804.  6. 4. 

•'  1  Roper.  384,  ••2  R.  St.  808.  b.  «. 
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undivided  third  part  of  the  premises,  as  her  reasonable  dower  w«ct»««t 
as  the  widow  of  her  husband,  naming  him."  The  declaration 
is  not  required  further  to  describe  the  nature  of  the  estate 
claimed  by  the  plaintiff  in  the  premises  f  and  it  cannot  con- 
tain several  counts,  nor  may  several  parties  be  named  as  plain- 
tiffs jointly  in  one  count,  or  separately  in  others,  as  in  ordinary 
cases." 

Pfea,  fyc."]  The  defendant  appears,  pleads  the  general  issue,  "•*»*«• 
or  demurs,  as  in  ejectment  in  ordinary  cases:  And  in  ordinary 
cases  we  have  seen  that  he  can  plead  the  general  issue  only: 
But  in  cases  of  dower,  there  is  one  defence  which  he  is  allowed 
to  plead  in  bar  specially.  The  statutes  provide,  in  relation  to 
this,  that  where  the  widow  shall  have  accepted  an  assignment 
of  dower,  in  satisfaction  of  her  claim  upon  all  the  lands  of 
her  husband,  it  may  be  pleaded  in  bar  of  any  further  claim  of 
dower,  by  the  heir  of  such  husband,  or  any  grantee  of  such 
heir,  or  any  grantee  of  such  husband.^ 

TWo/.]     Under  the  general  issue  the  defendant  may  give  Trw. 
in  evidence  any  matter,  which,  if  pleaded  in  the  former  action  ^^^^^** 
of  dower,  would  have  barred  the  action  of  the  plaintiff.''* 

rrbis  provision  renders  it  necessary  to  inquire  into  the  de- 
ienc^es  which  might  have  been  made  in  a  writ  of  dower ;  but 
the  provision  is  of  course  to  be  construed  with  reference  to 
socli  alterations  as  the  revised  statutes  have  made  in  those  mat- 
ters which  formerly  constituted  a  bar  to  the  writ  of  dower. 
7bo6e  alterations,  whatever  they  may  be,  are  made,  by  the 
provisions  which  we  have  been  considering  under  <<  right 
of  dower." 


1.  That  the  husband  was  never  seized  was  a  good-plea  in  bar  ^^f^^^^^ 

of  dower. 


^  2  R.  St.  304.  8. 10.  •  1  R.  St.  743.  s.  23. 

«•  2  R.  St  304.  a.  11.  ''«  2  R.  St.  306.  s.  23. 

Vou  II.  67 
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kJicmirr  in  the  writ  of  dower:  as,  that  be  was  only  tenant  for  life,  8ic.'^ 
A  person,  however,  who  derives  his  title  from  the  hnsband,  is 
precluded  from  denying  his  seizin  \^  2.  That  the  husband  is 
alive :  But  -when  the  defendant  claims  under  the  heirs  of  the 
husband,  he  is  precluded  from  denying  his  death  :^  3.  That 
the  husband  and  wife  were  never  lawfully  married  *?^  4.  Elope- 
ment,, and  living  in  adultery,  was  formerly  a  bar  by  statute ; 
but  the  provision  is  not  re-enacted,  the  revised  statutes  making 
it  a  forfeiture  of  dower  only  when  followed  by  divorce ;  and,  as 
we  have  seen,  a  divorce  for  any  other  misconduct,  is  now 
equally  a  bar  J^  5*  A  jointure  was  formerly  a  bar  ;  and  a  join- 
ture, or  a  pecuniary  provision  or  devise  is  now,  under  certain 
circumstances,  as  we  have  seen,  a  bar  of  dower  :  6.  Where 
there  was  an  outstanding  term  created  before  the  coverture, 
the  practice  was  for  the  tenant  in  a  writ  of  dower  to  plead  it, 
and  pray  that  the  demandant  might  not  have  execution  before 
the  end  of  the  term,  or  that  she  might  be  endowed  of  the  re- 
version and  rent  :^*  7.  A  release  of  the  lands  by  the  plain- 
tiff:^ 8.  The  alienage  of  the  plaintiff:^"  9.  That  lands  were 
assigned  for  dower  by  the  heir ;  and  we  have  seen  how  the  ac- 
ceptance of  such  an  assignment  may  now  be  pleaded  in  bar."* 
And  it  would  appear  that  any  fact  which  constitutes  a  defect  in 
the  widow's  title  to  dower,  under  the  existing  laws,  is  a  de- 
fence in  ejectment. 

There  were  also  certain  defences  allowed  in  the  writ  of 
dower,  which  were  specially  pleaded,  but  did  not  bar  the  ac- 
tion :  Such  as,  that  the  widow  detained  the  deeds  and  evi- 
dences belonging  to  the  estate;^  that  the  tenant  was,  and  is 


^  2  Saund.  44.  n.  4.  as  to  evi.  ^«  2  H.  Bl.  Rep.  159.  18  Johns, 

dence  of  the  seisin  of  the  hue-  Rep.  346. 

band,  see  1  Gaines'  Rep.  185.    2  ^M  R.  St.  741.  s.  8. 

Johns.  Rep.  119. 15 Johns.  Rep.  21.  ''^  2  Saund.  45.  n. 

"  6  Johns.  Rep.  290.  7  lb.  278.  "  9  Johns.  Rep.  344. 

9  lb.  344.  2  lb.  119.  '^  2  Johns.  Gas.  29. 

''  9  Johns,  Rep.  344.  ">  2  Sell.  Pract.  200. 


•» 


2  Saund.  Rep.  45.  n. 
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ready  to  render  dower;*®  and  also,  where  the  husband  had  "S*!!!!!!!!! 
alienated,  and  great  improvements  had  been  afterwards  made, 
in  the  husband's  lifetime,  that  he  was,  and  is  ready  to  assign 
one  third  of  the  prenfiises  in  value,  as  at  the  time  they  were  con«- 
veyed  by  the  husband.^^ 

The  rest  of  the  proceedings,  until  and  including  the  judg-< 
ment,  are  the  same  as  in  ejectment  in  ordinary  cases;  but  after 
a  recovery,  the  plaintiff  is  not  entitled  at  once  to  a  writ  of  pos- 
session, but  proceeds  as  follows,  to  have  her  dower  assigned : 

Assignmetd  of  dower.']  Upon  fiUng  the  record  of  judg^  noirwhow 
ment,  the  court,  on  motion  of  the  plaintiff,  are  required  to  ap- 
point three  reputable  and  disinterested  freeholders,  commis- 
sioners,  for  the  purpose  of  making  admeasurement  of  the 
dower  of  the  plaintiff,  out  of  the  lands  described  in  the  record ; 
and  the  commissioners  so  appointed,  are  required  to  proceed 
in  like  manner,  and  are  declared  to  possess  the  like  powers, 
and  be  subject  to  the  like  obligations  and  control,  as  commis^ 
sioners  appointed  in  proceedings  for  the  admeasurement  of 
dower,** 

For  the  proceedings  in  the  action  after  the  appointment  of 
the  commissioners,  until  their  report,  the  reader  is  referred  to 
tbe  subject  of  proceedings  for  the  admeasurement  of  dower^ 
which  will  be  treated  of  hereafter."*  The  report  of  the  com- 
missioners may  be  appealed  from  by  any  party  to  the  action, 
within  the  same  time,  and  the  like  proceedings  are  to  be  had 
thereupon,^  and  the  costs  and  expenses  incurred  in  the  admea- 
surement are  the  same*^  as  in  proceedings  for  admeasurement 
of  dower,  to  which  the  reader  is  also  referred  for  these  sub- 
jects. 


**  2  Johnfl.'  Rep.  486.  6  lb.  390.  8. 1.  sees.  20.  Ch.  168,  which  does 

2  Saund.  45.  n.  not  appear  to  have  been  re-enacted. 

■*  11  Johns.  Rep.  510.    13  lb.  •'2  R.  St.  311.  s.55. 

179.    15  lb.  21.  and  see  former  ^  lb. 

stetutoiy  provision,  1  R.  L.  60.  **  2  R.  St.  312.  b.  66. 
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zjmcm^nr      Execution,']     Udod  the  confirmation  of  the  report  of  the 

FOR  dowse;  J  *  ■ 

CxecottoB.  commissioners,  a  writ  of  possession  is  issued  to  the  sheriO  of 
the  proper  county,  describing  the  premises  assigned  for  dower, 
and  commanding  the  sheriff  to  put  the  defendant  In  posses»OD 
thereof.*^ 

Dunafec  for     AAcr  the  widow  has  recovered  her  dower,  she  is  also  entitled 

withholding 

dower.  to  recover  damages  for  withholding  it;^  but  this  subject  will 
be  deferred  until  we  come  to  treat  of  the  action  for  mesne 
profits. 


SECTION  IIL 


CJECTHEirr  VPON  SIOHT  OF  RE-ENTBT  FOR  NON-FATMEITT  OFRIXT, 

OR  OTHERWISE. 

c;jectment        Whenever,  by  the  terms  of  the  agreement  or  lease,  under 
reentry  for  which  a  tenant  holds  his  estate,  the  landlord  has  the  right  secured 

breach  of 

covenaoti;  to  him,  of  re-entry  for  the  non-performance  of  any  of  the  cove- 
at  common  nauts  or  agreements  between  them,  he  may,  if  be  becomes 
thereupon  entitled  to  re-enter,  bring  ejectment  to  recover  pos- 
session of  the  premises.  The  action,  in  such  cases,  may  be 
brought  at  common  law,  and  in  all  cases,  where  there  b  a  right 
to  re-enter  for  the  breach  of  any  covenant. 

But  the  usual  cases  in  which  the  action  is  brought,  are, 
where  the  right  of  re-entry  arises  from  the  uon-paymeot  of 
rent ;  as  in  this  particular  instance  the  landlord  has  been  re- 
lieved by  statutory  provisions,  from  those  embarrassing  diffi- 
culties which  attended  bringing  the  action  at  common  law. 
Bajtf  the     The  statute  however,  does  not  extend  so  far  as  to  embrace 


•*  2  R.  St.  312.  «.  65.  w  1  R^  jg^,  742.  g,  igjsgt 
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every  case  in  which  the  landlord  may  re-enter  for  non-payment  usctmbht 
of  rent,  and  such  cases  as  are  not  within  it,  are  still  perplexed      — 
with  the  common  law  difficulties.  We  shall  consider  the  action  sobjecu 
in  cases  as  at  common  law,  and  notice  some  principles  of  general 
applicability  before  proceeding  to  treat  of  the  practice  under 
the  statute. 

The  maxim  of  the  law  is,  that  every  doubtful  grant  shall  be  Esute  doc 

forfeited  XBOr 

construed  favourably  tothegrantee,*^  and  the  law  also  inclines  Jj^^j^^ 
against  constructions  which  lead  to  forfeitures:  For  these  rea- ** ***"• 
SODS  it  has  been  held  repeatedly,  that  where  the  breach  is  not 
within  the  letter  of  the  covenant,  the  tenant's  estate  is  not  for- 
feited; as  where  the  tenant  covenanted  not  to  assign,  and  after- 
wards devised  f^  or  that  he  would  not  assign,  or  otherwise  do, 
or  put  away  the  lease,  and  afterwards  under-let;^'  or  that  be 
would  not  under-let,  and  then  took  in  lodgers.^ 

But  where  the  tenant  covenanted  not  to  let  or  assign  over, 
and  then  under-let  f^  and  where  he  under-let,  after  covenanting 
not  to  assign,  or  otherwise  part  with  the  premises  ;^  and  also 
where  he  took  a  partner,  and  agreed  that  he  should  have,  and  did 
let  him  in  fact  possess,  a  part  of  the  premises  exclusively,  after 
covenanting  that  he  would  not  let  the  premises,  or  any  part  there* 
of;''  in  these  cases  it  was  held,  that  the  estate  was  forfeited.^ 

To  enable  a  reversioner  to  take  advantage  of  a  forfeiture,  it  when  le- 
is  necessary  that  he  should  have  the  same  estate  in  the  lands,  at  may  take 

^  ^  advantage  of 

the  time  of  the  breach,  as  he  had  when  the  condition  was  forfeitnre. 
created ;  an  extinguishment  of  the  estate  in  reversion,  in  re- 
spect of  which  the  condition  was  made,  extinguishing  the  con- 
dition also.     Thus,  where  a  lease  was  made  for  a  hundred 


"  Adams.  Eject.  182.    ^  •'2  T.  R.  425. 

"  Sty.  482.  "1  Campb.  20. 

"  3  WilB.  234.    Strange.  Rep.        "»  1  M.  &  S.  207. 
405.  Doug.  Rep.  167.  5T.  R.471.       ^  For  other  cases,  see  Adams. 

9  lb.  3.  Eject.  169^-171. 

^  4  Cmpb.  Rep.  77. 
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roRMHT*  y^*^®»  ^^^  ^^^  lessee  made  an  under-lease  for  twenty  years, 
^^  rendering  rent,  with  a  clause  of  re-entry,  and  afterwards  the 
original  lessor  granted  the  reversion  in  fee,  and  the  grantee 
purchased  the  reversion  of  the  term ;  it  was  holden,  that  the 
grantee  should  not  have,  either  the  rent,  or  the  power  of  re- 
entry ;  for  the  reversion  of  the  term  to  which  they  were  incident, 
was 'extinguished  in  the  reversion  in  fee.*^  The  reversioner 
must  also  be  entitled  to  the  reversion,  at  the  time  the  forfeiture 
is  committed,  or  he  cannot  take  advantage  of  it.** 


Lfeenie, 
when  it 
j^venu  a 
torfeitaie. 


When  the  condition  is,  that  the  lessee  will  not  do  any  par- 
ticular act  without  leave  from  his  lessor,  if  leaV^  be  once 
granted  the  condition  is  gone  for  ever;  for  the  condition  is  to 
be  taken  strictly,  and  by  the  license  it  is  satisfied.*^  And  in  like 
manner,  when  a  condition  is  entire,  a  license  to  dispense  with 
a  part  of  the  condition  is  a  dispensation  of  the  whole.  As 
where  the  lease  contains  a  clause,  that  the  lessee  shall  not  as- 
sign without  leave  from  his  lessor,  the  lessee,  under  a  license  to 
assign  part  of  the  premises,  may  assign  the  whole  without  in- 
curring a  forfeiture.**  But  the  license  must  be  such  as  is  re- 
quired by  the  lease ;  and  therefore,  where  the  lease  required 
the  license  to  be  in  writing,  a  parol  license  was  held  to  be  in- 
sufficient.** 


torteltVLte 
b .  WBl 


vecu 


A  forfeiture  of  a  lease,  for  a  breach  of  covenant,  may  be 
waived ;  that  is  to  say,  if  the  landlord  do  any  act,  with  know- 
ledge of  the  covenant  being  broken,  which  can  be  considered 
as  an  acknowledgment  of  a  tenancy  still  subsisting ;  as  for 
example,  if  he  receive  rent  accruing  subsequently  to  the  fo^ 
feiture,'**  unaccompanied  by  circumstances  which  show  a  con- 
trary intention.'  But  where  a  right  of  entry  was  given  in  three 


•»  Moore.  Rep.  ©4.  3  T.  R.  893.  ~  lb. 

402.  ««•  Styles.    Rep.   482.    Cowp. 

••  12  East.  Rep.  444.  Rep.  803. 

"  Cro.  Eliz.  816.  4  Co.  110.  »  Adams.  Eject.  139. 178. 
**  2  T.  R.  425.  1  Ves.  Jr.  294. 
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months  after  notice  of  the  premises  being  out  of  repair,  and  vBcmuT 
the  landlord  gave  notice,  and  after  the  three  months  had  ex-      — 
pired,  accepted  rent,  accruing  after  such  expiration,  and  then 
brought  an  ejectment,  the  premises  being  still  out  of  repair;  it 
was  held,  that  the  right  of  re-entry  was  only  waived  up  to  the 
period  for  which  the  rent  was  received.' 
But  a    waivfer  of  one  forfeiture,   incurred  by   a  breach  waiwr  of 

,  ow  forfeit- 

of  a  covenant,   will    not    be   a  waiver  of  a    second   for- «« <»oe«  not 

'  waive  ano- 

feiture,  incurred  by  another  breach  of  the  same  covenant ;  ^^^* 
and  therefore,  where  a  right  of  re-entry  was  reserved  on  a 
breach  of  covenant,  not  to  under-let,  it  was  held,  that  the 
plaintiff  was  entitled  to  re-enter,  upon  a  second  under-letting, 
although  he  had  waived  his  right  to  do  so  upon  the  first.^ 

It  is  also  necessary,  that  some  positive  act  of  waiver  should  ^^r*!*^ 
take  place.  The  landlord  will  not  lose  his  right  to  re-enter, 
by  mtrely  lying  by,  (however  long  the  period,)  and  witness- 
ing the  act  of  forfeiture  ;  but  it  seems,  that  if  with  full  know- 
ledge thereof,  he  permits  the  tenant  to  expend  money  in 
improvements,  it  is  a  circumstance  from  which  the  jury  may 
presume  a  waiver.^  No  act  of  the  landlord,  however,  will 
operate  as  a  waiver,  unless  he  had  full  notice  at  the  time,  that 
such  forfeiture  had  been  committed.' 

If  the  landlord  receive  rent,  due  at  the  subsequent  quarter, 
or  distrain  for  that,  in  respect  of  which  the  forfeiture  accrued,^ 
or  receive  the  same,  and  give  a  receipt  for  it,  as  for  so  much 
rent,  or  in  which  he  calls  the  party  his  tenapt,  it  will  be  a 
waiver  of  the  forfeiture.?  Where  an  ejectment  was  brought 
t^>OD  a  proviso  of  re-entry,  for  non-payment  of  rent,  and  the 
lessor  also  commenced  an  action  of  covenant,  for  rent  accru- 
ing subsequently  to  the  day  of  the  demise  in  the  declaration^ 
suid  the  tenant  paid  into  court  the  rent  demanded  in  the 
action  of  covenant,  the  forfeiture  was  holden  to  be  waived  ; 


'  1  Esp.  Rep.  303.  M  T.  R.  425. 

'  4  Taunt.  Rep.  735*  •  But  seeB  T.  R.  220. 

'  3  Taunt.  78.  "  Adanu.  Eject.  161. 
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vuruwn  bat  It  seems  doabtful  whether  the  commenceineDt  of  the  acdoo 

FOR  KBirr. 

—      of  covenant  was,  of  itself,  sufficient  to  waive  the  forfeitnre.* 

f utiM  wiM  Provisos  for  reentry,  are  also  constraed  strictly  with  respect 
Sd^nuce  of  to  the  parties  who  may  take  advantage  of  them,  and  only 
n-entry.  include  the  persons  who  are  expressly  named*  Thus,  a  power 
to  one  to  enter,  will  not  extend  to  his  executor.^  And  it  seems 
also,  that  if  a  lessee  covenant  with  his  lessor,  that  he  will  not 
assign,  the  covenant  will  not  extend  to  his  executors  or  admi- 
nistrators, although,  if  the  executors  or  administators  be  men- 
tioned in  the  clause,  they  will  be  bound  by  iO^ 

A  power  of  re-entry,  cannot  be  reserved  to  a  stranger;" 
and  where,  in  a  building  lease,  a  trustee  and  his  cestui  qaj 
trust  were  both  demising  parties,  and  the  power  of  re-entry 
was  reserved  to  both,  and  the  state  of  the  title  appeared  in  the 
recitals  in  the  lease,  the  court  without  argument,  held  the 
proviso  to  be  void  J^ 

BupBUBom-      Although  great  strictness  is  required,  in  showing  a  breacb 

MIT  to  k6  1  C7 

taken  at      of  auv  covcuant  in  order  to  maintain  eiectment,  yet  no  case 

coauBon  tow ,  "^  ^  j  -*  ^ 

^brSuE  ''  attended  with  equal  difficulty,  with  that  of  non-payment  oi 
255151*^**' rent,  as  at  common  law ;  and  one  must,  indeed,  be  well  versed 
nflBCofitnt  jji  ijj^  subject,  in  order  to  take  the  necessary  steps,  preparatory 
to  bringing  ejectment.  The  preliminaries  required  by  the 
common  law  for  this  purpose,  are  as  follows:  1.  A  demand 
of  the  rent  must  be  made,  either  in  person,  or  by  an  agent 
properly  authorised  :^  2.  The  demand  must  be  of  the  precise 
rent  due ;  for  if  it  be  a  penny  more  or  less,  it  will  be  ill  :^ 
3.  It  must  be  made  precisely  on  the  day  when  the  rent  is  dne 
and  payable,  by  the  lease,  to  save  the  forfeiture  ;  as  where  the 
proviso  is,"  that  if  the  rent  shall  be  behind  and  unpaid,by  the  space 
of  thirty,  or  any  pther  number  of  days,  after  the  day  o(  pay- 


•  Adams.  Eject.  161.  "  4  Taunt.  Rep.  23. 

»  Willes.  Rep.  500.  »»  7  East.  -Rep.  863. 

»•  2  T.  R.  426.  1  Ves.  Jr.  204.  »"  1  Leon.  Rep.  805.  Cto.  Btf- 

"  Co.  Lit.  214.  209. 
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meut,  it  shall  be  lawful  for  the  lessor  to  re-enter,"  a  demand  w«CTMairr 
mast  be  made  on  the  thirtieth,  or  other  last  day  :**  4,  It  must 
be  made  a  convenient  time  before  sunset :  5.  It  must  be  made 
uppn  the  land,  and  at  the  most  notorious  place  of  it ;  there* 
fordj  if  there  be  a  dwelling  house  upon  the  land,  the  demand 
most  be  made  at  the  front,  or  fore  door,  though  it  is  not  neces- 
sary to  enter  the  house,  notwithstanding  the  door  be  open ; 
bat  if  the  tenant  meet  the  lessor,  either  on  or  off  the  land,  at 
any  time  of  the  last  day  of  payment,  and  tender  the  rent,  it  is 
sufficient  to  save  a  forfeiture  :^^  or,  6.  Unless  a  place  is  ap- 
pointed, where  the  rent  is  payable,  in  which  case  the  demand 
must  be  made  at  such  place  :^^^  7.  A  demand  of  the  rent  must 
be  made  in  fact,  although  there  should  be  no  person  on  the 
land,  ready  to  pay  it.^^ 

In  order  to  obviate  these  difficulties,  in  cases  of  non-pay-  ^Jjld^ 
ment  of  rent,  the  statute  was  passed,  allowing  the  service  of  a  "***°^ 
declaration  in  ejectment,  to  stand  instead  of  a  demand  of  the 
rent,  and  a  re-entry  on  the  premises.  But  the  statute  only 
embraces  cases,  where  half  a  year's  rent  or  more  is  in  arrear, 
and  no  sufficient  distress  can  be  found  on  the  premises.  If 
either  of  these  requisites  be  wanting,  the  case  is  at  common 
law,  and  the  precautions  we  have  enumerated,  must  be  ob- 
served. 

In  all  cases  of  forfeiture  at  common  law,  the  proceedings  Proceedinn 
io  ejectment  are  as  in  other  ordinary  cases;  and  the  only Mset under 
difference  between  cases  of  forfeiture,  and  other  cases  is,  the 
greater  nicety  which  is  required  to  make  out  the  forfeiture ; 
or  in  other  words,  that  the  landlord  has  a  right  to  recover  the 
possession. 


"  Co.  lit.  202.  a.  n.  3.  Plowd.  28.  Plowd.  78.  b.  Cro.  Eliz.  73.  4 

172.  b.  173.   a.   10  Co.  129.  a.  Leon.  180.  7  T.  R.  117. 

Plowd.  70.  ab.    Cro.  EUz.  48.  4  "'  Co.  Lit.  202.  a. 

Leon.  180.     1  lb.  142.    2  Lutw.  ^^  1  Saund.  Rep.  287.  n.  16. 

1139.  1  Saund.  287.  Plowd.  70.  ab. 

"  Co.  Lit.  201.  b.  202.  a.  7  Co. 

Vol.  II.                 '  68 
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VoxVmVt^  ^^  ^^  proceedings  nnder  the  statute  also^  are,  for  the  moit 
part,  the  same  as  in  ordinary  cases,  to  which  the  reader  is 
referred ;  as  those  proceedings  only,  will  now  be  considered, 
which  belong  exclusively  to  cases  of  rent,  under  tbe  statute. 

wi>>tcaflM      Cases  within  the  siatuie.l     The  statute  provides  that, 

of  rent  aie  J  ' 

wttbto  tbe  «  whenever  any  half  year's  rent, 'or  more  shall  be  in  arresr, 
from  any  tenant  to  his  landlord,  and  no  suiEcient  distress  can 
be  found  on  the  premises,  to  satisfy  the  rent  due,  if  the  land- 
lord has  a  subsisting  right  by  law,  to  re-enter  for  the  non- 
payment of  such  rent,  he  may  bring  an  action  of  gectment, 
for  the  recovery  of  the  possession  of  the  demised  premises ; 
and  the  service  of  the  declaration  therein,  shall  be  deened, 
and  stand  instead  of,  a  demand  of  the  rent  in  arrear,  and  of 
a  re-entry  on  the  demised  premises/'^^  We  have  already 
observed,  that  unless  both  the  circumstances,  of  six  months 
rent  being  due,  and  no  sufficient  distress  to  be  found  cm  the 
premises,  as  required  by  this  provision,  exist,  the  demand  <^ 
rent  must  be  made  as  at  common  law.^* 

An  insertion  in  the  proviso  of  a  lease,  that  tbe  rig^t  of  le- 
entry  shall  accrue  ^^  upon  the  rent  being  lawfiilly  demanded," 
will  not  render  a  demand,  in*  fact,  necessary,  if  there  be  no 
sufficient  distress ;  for  it  is  only  stating,  in  express  words,  thit 
which  is  in  substance  contained,  from  the  principles  of  tbe 
common  law,  in  every  proviso  of  this  nature.^* 

Entering  de-  Judgment  by  default.']  We  have  seen  that,  in  all  cases  d 
ejectment,  if  the  declaration  is  served  in  any  other  manner 
than  upon  the  defendant  personally,  the  rule  to  plead  cannot 
be  entered  without  the  special  order  of  the  court.^  The  d^ 
fault  for  not  pleading,  must  be  entered  in  cases  of  rent,  in 
the  same  manner  as  in  other  cases ;  that  is,  if  the  sendee  of 
the  declaration  and  notice  has  been  personal,  after  the  entry 


Jault. 


"  2  R.  St.  505.  8. 30.  "  2  M.  &  S.  525. 

"  7  T.  R.  117.    3  Taunt.  24^-       «•  Ante,  Vol.  2.  p.  500. 
252.  3  Johns.  Cas.  296. 
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of  a  commoQ  rule  to  plead,  on  filintr  an  affidavit  of  the  service ;  bjbctmkiit 
but  if  in  any  other  manner  than  personally,  after  a  special  — 
order  of  the  court,  obtained  on  affidavits  and  notice  of  motion. 
We  have  seen  that  the  motion  for  leave  to  enter  a  rule  to  plead, 
is  made  on  the  same  showing,  and  appears  generally  to  be 
intended  to  answer  the  same  end,  as  the  special  motion  for  a 
rule  for  judgment  against  the  casual  ejector,  where  the  service 
of  the  declaration  was  imperfect ;  and  formerly,  on  obtaining 
the  rule  for  judgment  against  the  casual  ejector,  in  cases  of 
rent,  the  affidavit  on  which  it  was  obtained,  contained  the 
proof  required  by  statute,  of  half  a  year's  rent  bejng  due, 
-and  that  no  sufficient  distress  cofuld  be  found  on  the  premises ; 
so  that  but  one  affidavit,or  application  to  the  court  was  necessary. 

But  the  revised  statutes  require  that  this  proof  should  now,  Motioo  for 

.  judsment  on 

in  cases  of  default,  be  made  to  the  court  after  judgment  by  deftuit, 
default.  It  is  provided,  that  if,  "  upon  judgment  by  default, 
against  the  defendant,  it  shall  appear  to  the  court  by  affidavit, 
that  the  landlord  had  a  right  to  commence  such  action,  ac- 
cording to  the  provisions  of  the  preceding  section,  the  plain- 
tiff in  such  ejectment,  shall  have  judgment  to  recover  the 
possession  of  the  demised  premises,  and  his  costs,  and  the 
court  shall  award  execution  therefor.''^^ 

It  seems  therefore,  to  be  necessary,  in  cases  of  rent,  to  ^^^* 
move  the  court,  on  affidavit,  after  judgment  by  default,  for  dL^^^^^- 
rule  for  final  judgment.  The  affidavit  states,  that  before  the 
service  of  the  declaration  and  notice,  there  was  due  from  the 
tenant  to  the  landlord,  a  certain  sum,  for  half  a  year's  rent 
of  the  premises,  under,  or  by  virtue  of  the  lease  or  agreement, 
and  that  no  sufficient  distress  was  then  to  be  found  on  the 
premises,  to  satisfy  the  rent  then  due,  and  that  the  plaintifi* 
bad,  at  that  time,  a  subsisting  right  by  law,  to  re-enter  upon 
the  premises  by  virtue  of  such  lease,  or  agreement,  for  the 
non-payment  of  the  rent  so  in  arrear.^ 


came 


"  2  R.  St.  505.  8. 81 .  «  Arch.  Forms,  388, 9. 
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''Vl"*'^      TrioZ.]     The  plaintiff  is  required  on  the  trial,  to  prove  the 
TriaTind     ^^^^  facts,  as  we  have  seen  he  must  show  to  the  court,  after 
evidence:     judgment  by  default,  in  order  to  obtain  a  rule  for  final  judg- 
ment;   and  he  is  thereupon  enUtled,  in   like  manner,  to  a 
judgment  to  recover  the  possession  of  the  demised  premises, 
and  his  costs.^. 

suyofiiro'  Stay  of  proceedings  on  payment  of  rentJ]  In  relation  to 
an  ejectment,  commenced  under  the  statute,  it  is  provided,  that 
*'  at  any  time  before  judgment  in  such  cause,  the  defendant 
may  either  tender  to  the  landlord,  or  bring  into  the  court 
where  the  suit  shall  be  pending,  all  the  rent  in  arrear,  at  the 
time  of  such  payment,  and  all  costs  and  charges  incurred  b^^ 
the  lessor ;  and  in  such  case,  all  further  proceedings  in  the 
said  cause  shall  cease."^^ 

Beetontton  RestoTalifm  to  the  tenant  after  execuiionJ]  The  statutes 
after  ezeca-  provide,  that ''  at  any  time  within  six  months  after  possession 
of  the  demised  premises  shall  have  been  taken  by  the  land- 
lord, under  any  execution  issued  upon  a  judgment  obtained 
by  him,  in  any  such  action  of  ejectment,  the  lessee  of  such 
demised  premises,  his  assigns  or  personal  representatives,  may 
pay  or  tender  to  the  lessor,  his  personal  representatives  or 
attorney,  or  into  the  court  where  the  suit  shall  be  pending,  all 
the  rent  in  arrear  at  the  time  of  such  payment,  and  all  costs 
and  charges  incurred  by  the  lessor  ;  and  in  such  case,  all  far- 
ther proceedings  in  the  said  cause,  shall  cease,  and  such  pre- 
mises shall  be  restored  to  the  lessee,  who  shall  hold  and  enjoy 
the  demised  premises,  without  any  new  lease  thereof,  according 
to  the  terms  of  the  original  demise."^ 

Payment  of      Payment  of  rent  by  mortgagee ^  after  execution.']    It  is  also 

gafec^"**'^' provided,  that  "  a  mortgagee  of  such  lease,  or  of  any  part 

thereof,  who  shall  not  be  in  possession  of  such  demised  pre- 


»  2  R.  St.  505.  8. 31 .  «  2  R,  St.  508.  s.  33. 

^*  lb.  8.  32. 
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mises,  and  who  shall,  within  six  months  after  such  judgment  vbctirkt 
obtained,  and  execution  thereon  executed,  pay  all  rent  in 
arrear,  and  all  costs  and  charges  as  aforesaid,  and  perform  all 
the  agreements  which  ought  to  be  performed,  by  the  first  lessee, 
shall  not  be  affected  by  such  recovery  in  ejectment."^ 

Relief  in  equity  after  execution.']  On  this  subject  the  "«»«J  jj^^ 
statnte  contains  the  following  provisions :  "  The  lessee,  or  ««««»^on- 
any  person  claiming  any  interest  in  such  lease,  may,  within 
six  months  after  execution  executed,  on  such  judgment  in 
ejectment,  file  his  bill  for  relief  in  a  court  of  equity,  but  not 
after  that  time ;  and  if  relieved  in  such  court,  he  shall  hold  and 
enjoy  the  demised  premises,  without  any  new  lease  thereof, 
according  to  the  terms  of  the  original  demise."^ 

'*  In  case  of  such  bill  being  filed  within  the  time  aforesaid, 
the  complainant  shall  not  have,  or  continue  any  injunction 
against  the  proceedings  at  law  on  such  ejectment,  unless  he 
shall,  at  such  time  as  the  chancellor  shall  direct,  bring  into 
court  such  sum  of  money,  as  the  lessor  shall,  in  his  answer, 
have  sworn  to  be  due  and  in  arrear,  over  and  above  all  just 
allowances,  and  also  all  the  costs  taxed,  in  the  said  suit,  there 
to  remain  until  the  hearing  of  the  cause,  or  to  be  paid  to  the 
lessor  on  good  security,  as  the  court  may  direct"^ 

*'  If  the  lessor  shall  have  entered  into  the  actual  possession 
of  the  demised  premises,  the  court  may  direct  that  so  much, 
and  no  more,  as  he  shall  really  have  made  of  the  said  pre- 
mises,  during  his  possession  thereof,  or  as  he  might,  without 
wilful  neglect,  have  made  of  the  said  premises,  be  deducted 
from  the  amount  of  the  rent  in  arrear,  to  such  lessor,  and  the 
costs  of  such  ejectment ;  and  the  complainant  shall  be  re- 
quired to  pay  the  balance,  before  he  shall  be  restored  to  the 
possession  of  the  said  premises."^ 


••  lb.  8. 85.  »  lb.  fl.  37. 

^  lb.  S.36.  »  2  R.  St.  507.  s.  88. 
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SECTION  IV. 


EJKCTUE^rr  UPON  C0MFUL80RY  PROCEEDINGS. 


In  what 
caiet. 


Subject  ar- 
ranged. 


Cdses  in  which  proceedings  may  he  imtituied.']  The  sta- 
tutes provide,  that  ''  where  any  person,  singly,  or  he  and 
those  whose  estate  he  has,  shall  have  been  for  three  years,  in 
actual  possession  of  any  lands  or  tenements,  claiming  the 
same  in  fee  or  for  life,  he  may  compel  a  determination  upon 
any  claim,  which  any  other  person  may  make  to  any  estate,  in 
fee  or  for  life,  in  possession,  reversion,  or  remainder,  to  sach 
lands  and  tenements,  in  the  manner,  and  by  the  proceedings 
hereinafter  specified."^ 

The  proceedings  directed  by  the  statutes  in  these  cases,  re- 
solve themselves  into  two  distinct  parts  :  1.  The  compulsoi; 
proceedings,  or  those  which  lead  to  the  ejectment,  or  to  the 
determination  of  the  claim  without  it :  2.  The  ejectment. 


OF  THE  COMPULSORY  PROCEEDINGS. 


Notice  to 
claimant; 

to 
rectedi 


Notice."]     The  proceedings  are  commenced,  by  the  service 

whom'di-  ^^  ^  notice  by  the  possessor,  on  the  claimant,'*  directed  to  the 

latter.     But  it  cannot  be  directed  to  any  person,  who  is  not, 

at  the  time,  of  full  age,  and  not  insane,  nor  impHsoned  on 

any  criminal  charge  or  conviction,  nor  a  married  woman." 

The  notice  must  be  subscribed,  with  the  name,  and  place  of 
residence  of  the  possessor,  and  is  required  to  state,  1.  "His 
right  to  the  premises  demanded,  and  in  a  brief  manner,  and 
whether  his  estate  therein,  is  in  fee  or  for  life,  and  whether  he 
holds  the  same  as  heir,  devisee,  or  purchaser,  with  the  9&stce, 


itt  contents. 


^  2  R.  St.  312.  8. 1. 
=^>  2  R.  St.  313.  p.  2. 


'»  lb.  8. 8. 
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or  means  by  which  bis  riffht  immediately  accrued  to  him :  compkllbv 
2.  The  premises  claimed,  with  the  same  certainty,  as  is  re*  — 
qaired  in  a  declaration  in  ejectment :  3.  That  such  premises  then 
are,  and  for  three  years  preceding  sach  notice  have  been,  in 
bis  actual  possession,  or  in  the  actual  possession  of  himself  and 
those  from  whom  he  derives  his  title :  and,  4.  That  the  person 
to  whom  such  notice  is  directed,  unjustly  claims  title  to  such 
premises,  and  that,  unless  such  person  appear  in  the  supreme 
court,  within  the  time,  and  assert  his  claim,  in  the  manner 
provided  by  law,  he,  and  all  persons  claiming  tinder  him,  will 
be  for  ever  barred,  from  all  claim  to  any  estate  of  inheritance, 
or  freehold,  in  possession,  reversion,  or  remainder,  to  the 
premises  described  in  such  notice.''^ 

Service  of  ike  notice.']     The  service  of  the  notice  must  be,  Nouce'per- 

.  ■onaDy  Mr- 

by  delivering  a  copy,  personally,  to  the  individual  to  whom^^: 
it  is  directed.** 

But  when  the  person  intended  to  be  proceeded  against,  is  ir  not,  mu- 
uot  a  resident  of  the  state,  and  has  not  been  personally  served  comt  dmc*- 
with  the  notice,  the  possessor  may  present  a  petition  to  the 
supreme  court,  setting  forth  such  facts,  together  with  a  copy  of 
the  notice ;  and  the  petidon  and  facts  stated  in  the  notice, 
must  be  verified  by  his  affidavit."  The  affidavit  must  also 
set  forth,  whether  the  party  proceeded  against,  has  any  agent 
or  agents  within  this  state,  and  the  names  and  residence  of 
sach  agents,  if  any  are  known.^  And  the  court  is  authorised, 
in  its  discretion,  thereupon  to  make  an  order  for  the  service 
of  the  notice,  upon  such  agent  or  agents.'' 

First  rule  to  appear  and  plead.']    Upon  any  day  in  term  Raie  of 
of  the  supreme  court,  after  the  service  of  the  notice,  where 
the  service  was  upon  the  individual,  personally,  to  whom  itifnotioeper* 
i^as  directed,  the  person  who  caused  it  to  be  served,  on  filing  ved: 


"  lb.  8.  2.  '-^  lb.  8. 18, 

"  lb.  8.  3.  "  lb.  8. 19. 

"•  2  R,  St.  315. 8. 17. 
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roMPiLLBD  a  copy  of  it,  can  enter  a  rule  of  course,  requiring  the  person 
—      on  whom  it  was  served,  to  appear  and  plead  to  it,  within  fort; 
days  after  the  entry  of  the  rule.^ 
^ot,mo-       But  if  the  service  was  not  personal,  but  upon  an  agent 
■7-  under  an  order  of  the  court,  the  rule  to  appear  and  pkadf 

cannot  be  entered  of  course ;  but  the  court  are  authorised, 
upon  the  application  of  the  party  giving  the  notice,  and  npoo 
due  proof  of  its  service  in  the  manner  directed,  if  no  good 
cause  to  the  contraiy  appear,  and  if  the  party  proceeded 
against,  has  not  regularly  appeared,  to  direct  the  rule  to  ap- 
pear and  plead,  to  be  entered.^ 

Judgment  by  DefavUfoT  uoi  pleading j  a$id  juigmeiU.']  If  the  claimaut 
does  not  appear  and  plead,  within  the  forty  days,  as  required 
*  by  the  rule,  the  court  are  to  direct  his  default  to  be  entered; 
and  judgment  is  to  be  rendered  upon  the  default,  without  costs 
to  either  party/®  This  judgment  is  required  to  be  entered 
in  the  same  manner,  as  the  judgment  where  the  claimant  dis- 
claims,^* which  is  called  a  judgment  of  discontinuance,  and 
will  be  presently  noticed.  The  effect  of  the  judgment  by 
default,  is  also  the  same  as  on  disclaimer ;  that  is,  it  for  ever 
bars  the  claimant,  and  all  persons  claiming  under  him,  by  titk 
accruing  subsequently  to  the  service  of  the  notice,  from  all 
claim  to  any  estate  of  inheritance,  or  freehold  in  the  pre* 
mises.^^ 

Appeannce.  Appearance  and  plea,"]  The  appearance  of  the  claimaDt 
is  effected,  by  serving  a  notice^  of  appearance,  on  the  person 
in  whose  behalf  the  rule  was  entered,  or  on  his  attorney.^ 

net.;  rpjjg  claimant  is  allowed  to  plead,  1.  In  bar  of  all  farther 

proceedings,  that  **  neither  the  party  serving  such  notice,  nor 
he  and  those  whose  estate  he  has,  have  been  in  the  actual  pos- 


»  2  R.  St.  313. 8. 4.  «  lb. 

^  2  R.  :St.  315.  s.  20.  «*  2  R.  St.  314.  8. 8. 

♦•  2  R.  St.  313.  8.  6.  «  2  Ri  St.  313.  s.  5. 
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jsession  of  the  premises  claimed,  for  three  whole  years  before  compelled 

■^  '  •'  EJECTMENT. 

the  service  of  such  notice,"**  — 

Or,  2.  He  may,  by  his  plea,  "  disclaim  all  right,  title,  and  Diaciaimer. 
claim,  to  any  estate  of  inheritance,  or  of  freehold,  in  the  pre- 
mises described  in  the  notice,"  and  which  must  also  be  de^ 
scribed  in  the  plea.*^ 

Or,  3,  If  he  claims  title,  in  fee,  or  for  life,  in  possession,  ^J^^*"®"" 
reversion,  or  remainder,  he  may  declare  in  ejectment,  which 
is  a  compliance  with  the  rule  to  plead,  and  terminates  these 
compulsory  proceedings.*® 

Judgment  on  disclaimer.']  If  the  claimant  pleads  and  dis-  judgment  on 
claims,  judgment  of  discontinuance  is  entered  with  costs,  to 
him ;  and  the  effect  of  the  judgment  is,  that  he  and  all  per- 
sons claiming  under  him,  by  title  accruing  subsequenUy  to  the 
service  of  the  notice,  are  for  ever  barred  from  all  claim  to  any 
estate  of  inheritance  or  freehold  in  the  premises.*^ 

Istue  and  trial.']  The  first  of  the  above  pleas,  namely,  that  imiei  how 
which  denies  the  three  years'  possession,  leads  direcdy  to  a  tried. 
trial  and  judgment.*^  But  the  statutes  do  not  prescribe  any 
form  of  issue  or  mode  of  trial.*^  It  would  seem,  however, 
•that  the  issue  is  to  be  formed  by  an  ordinary  replication, 
adapted  to  the  plea :  and  it  is  to  be  presumed  that  the  issue 
is  to  be  tried,  in  the  usual  way,  by  a  jury. 

This  is  the  only  issue,  which  can  be  presented  for  trial,  in 
these  proceedings. 

Judgment  on  verdict^  and  second  rule  to  plead.]     The  issue  Either  inter 
taken  on  the  plea  denying  the  three  years'  possession,  having  final. 
been  determined  by  the  jury,  judgment  is  to  be  rendered  upon 
their  verdict,  which  may  be,  in  its  nature^  either  interlocutory 


"  lb.  8. 7.  "  lb.  8. 8. 

*^  2  R.  St.  314. 8.  8, 10.  *»  lb.  s.  7. 
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SfJ^J"—  or  final.^  If  it  be  in  favour  of  the  plea,  it  is  final,  and  bars 
all  further  proceedings ;  and  the  claimant  recovers  his  costs.^^ 
But  if  it  be  against  the  plea,  it  is  only  interlocutoiy,  and  a 
rule  of  course,  or  conunon  rule,  is  entered,  requiring  the 
claimant  to  plead  to  the  title  within  twenty  days  after  service 
of  a  notice  of  the  rule.^  This  rule  should,  probably,  also 
contain  the  order  for  judgment,  with  a  proper  notice  of  the 
proceedings  authorising  it* 

bHte  pteS       P^  under  the  second  rtdey  default ^  and  judgment.']     The 
tfterTwdict  gg^ond  rute  to  plead  having  been  entered,  requiring  the  claim- 
ant to  plead  to  the  title,  he  appears  to  be  placed  in  the  same 
situation  as  under  the  first  rule,  except  that  be  cannot  repeal 
the  plea  denying  the  possession,  and  has  but  twenty  days  to 
plead.     It  is  not  perfectly  clear  what  is  meant  by  requiring 
the  party  to  "  plead  to  the  titlq"  under  the  second  rule*    A 
declaration  in  ejectment  was  a  plea  within  the  first  rule,^ 
and  the  only  plea  allowed  under  that  rule,  by  which  the  claim- 
ant could  claim  title.^     It  would  therefore  appear  to  be 
intended  to  be  the  plea  under  the  second  rule,  by  which  the 
claimant  may  claim  tide ;  and  this  intention  is  perhaps  more 
clear  firom  the  fact,  that  if  not  such  a  plea,  there  is  no  mode 
provided  by  the  statute  by  which  the  claimant  can  be  com- 
pelled to  declare  in  ejectment.     If  the  declaration  is  to  be 
considered  a  plea  under  the  second  rule,  another  questioa 
arises,  whether  it  is  the  only  plea,  or  whether  the  claimant, 
under  the  second  rule,  is  to  be  permitted  to  plead  and  dis- 
claim.    A  plea  disclaiming  title  may  perhaps  be  deemed  aplea 
to  the  title,  and  within  the  letter  of  the  provision ;  and  if  the 
declaration  had  been  the  only  plea  intended  under  the  second 
rule,  the  rule,  instead  of  requiring  the  claimant  to  plead  to  the 
title,  would  probably  have  been,  that  he  should  declare  is 
ejectment. 


»•  2  R.  St.  313.  8. 7.  "2  R.  St.  314.  s.  10. 

"  lb.  M  lb.  0. 9. 
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It  would  seem  therefore,  that  under  the  second  rule,  the  cohpillio 

BJICTMBMT. 

claimant,  if  he  pleads,  must  either  disclaim,  or  declare  in  Decj^on 
ejectment.  *°  ejectmwt. 

If  he  is  to  be  allowed  to  disclaim,  j  udgment  must  thereupon  be  Disclaimer: 
entered,  with  costs  to  him,  in  the  same  manner,  and  with  the 
like  effect,  as  upon  a  disclaimer  under  the  first  rule.^ 

If  he  makes  default,  his  default  ought,  perhaps,  regularly  Deftuir. 
to  be  entered,  and  the  like  judgment  is  to  be  had  against  him, 
as  if  he  disclaimed.^^^  It  will  be  observed,  that  a  judgment 
by  default,  under  the  second  rule,  appears  to  be  different  froiii 
th  -ike  judgment  under  the  first  rule,  in  allowing  costs  to 
the  claimant,  which  are  allowed  to  neither  party  on  the  first 
default.  * 

OF  THS  EJECTMENT* 

The  proceedings  in  an  ejectment  commenced  in  this  man-ProceedincB 
ner,   are  the    same,  generally,  as  in  ejectment  in  ordinary 
cases,^  to  which,  as  they  have  already  been  treated  of,  the 
reader  is  referred.     But  there  are  a  few  particulars  to  which 
it  is  necessary  to  call  his  attention  here. 

Dedaraiion  and  service."]  The  declaration  is  the  same  as  Deeiantion 
in  other  cases  of  ejectment,^  and  the  claimant  is  the  plaintiff 
in  the  action.^  No  notice  is  required  as  in  ordinary  cases  f^ 
but  the  declaration  is  filed  and  served  in  the  usual  manner,*® 
and  the  plaintiff  is  entitled  thereupon,  to  '^  enter  a  rule,  re- 
quiring the  defendant  to  plead  thereto,  within  twenty  days 
after  the  service  thereof,  in  the  same  manner,  and  with  the 
like  effect,  as  in  personal  actions/'*^ 

Trial  and  verdict.']     If  the  plaintiff  claims  the  premises  in  Proo^ttr- 
question,  by  virtue  of  any  estate  in  remainder,  or  reversion. 


**  Ante,  VoL  2.  p.  545.  "  lb. 

*•*  2  R.  St.  313.  8.  7.  "  lb.  s.  11. 

*•  2  R.  St.  314. 8.  12.  ••  lb. 
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coMFiLiiD  he  is  uot  to  be  required  to  establish  an  immediate  right  to  the 
possession  ;  bat  if  a  verdict  is  foand  in  his  favour,  the  time 
when  he  will  be  entitled  to  the  possession  must  be  specifiedin 
the  verdict.^ 


jadgmem  JudgtnefU^  and  Us  effecf]  The  statute  provides,  that  "id 
rioiive.  such  actlon  of  ejectment,  a  judgment  obtained  by  either  partji 
shall  be  conclusive  agunst  the  other  party,  as  to  the  title  estar 
blished  in  such  action ;  and  also,  against  all  persons  claiming 
under  such  party,  by  title  accruing  subsequendy  tothesenace 
of  the  notice,  herein  before  provided."®* 

A  very  important  question  arises  upon  this  provision, 
whether  the  judgment  is  to  ht  considered  as  conclusive,  so  as 
not  to  admit  of  the  granting  of  a  new  trial,  as  in  ordinaiy 
cases.^  The  report  of  the  revisors  provided  for  new  trials 
in  this,  as  in  other  cases ;  but  the  provision  was  struck  out 
before  the  law  was  enacted.  This  may  be  deemed  evideoce 
of  legislative  intention,  but  must  be  very  uncertain,  as  it  may 
have  been  struck  out  on  the  supposition  that  no  other  pro- 
vision was  required  than  the  twelfth  section.  The  le^slatare 
might  not  intend  that  the  judgment  should  be  conclusive 
against  an  involuntary  and  perhaps  unprepared  plaintiff,  when 
it  is  not  so  as  against  one  commencing  the  suit  voluntarily. 
Meoiepio-  ^  ^®  plaintiff,  at  the  time  of  recovery,  is  entided  to  the 
immediate  possession  of  the  premises,  the  effect  of  the  judg- 
ment in  entitling  him  to  proceed  thereupon,  for  the  recovery 
of  the  value  of  the  use  and  occupation,  or  mesne  profitSi  is 
thef  same  as  in  other  cases  ;^  but  if  he  recovers  upon  a  tide 
in  reversion  or  remainder,  which  does  not  entiUe  him  to  die 
immediate  possession,  he  has  no  action  for  the  mesne  profits. 


t\t^. 


•»  lb.  8. 18.  "  See  lb.  b.  12.    2  R.  St  S09. 

^  lb.  8. 14.  8.  96  to  42. 

•^  2  R.  St.  314.  8. 16. 
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EzecutionA    I£  the  plaintiff  recover,   and  be  entitled  to  comwlled 
the  immediate  possession  of  the  premises,  he  is  entitled  to  a  Execution. 
writ  of  possession  as  in  other  cases.^ 

Bat  if  he  recover  upon  any  title  in  reversion  or  remainderi 
by  virtue  of  which  he  is  not  at  the  time  of  the  recovery,  enti- 
tled to  the  immediate  possession,  a  writ  of  possession  does 
not  issue  upon  the  judgment;  but  whenever  the  plaintiff,  or 
those  claiming  under  him,  become  entitled  to  the  possession, 
an  action  of  ejectment  may  be  brought  to  recover  it,  as  in 
other  cases.^ 


lb.  '7  2  R.  St.  815.  B.  16. 


^CHAPTER  II. 


OF  THB  PBACnCB  IN  THE  ACTIOir  FOS  HBBNE  PB0FIT8. 

tnwhatea-      The  plaintiff,  as  we  have  seea,^  recovering  judgment  in 

MB  ID6ni6 

proflii  raco-  ejectment,  is  also  entitled  to  recover  damages  against  the 
defendant  for  the  rents  and  profits  of  the  premises  recovered," 
except  in  cases  of  ejectment,  upon  compulsoiy  proceediogs, 
where  he  recovers  upon  a  title  in  reversion  or  remainder,  whidi 
does  not  entitle  him  to  the  immediate  possession  of  the  pre- 
mises at  the  time  of  the  recovery  :^  And  although,  where  the 
ejectment  is  for  dower,  the  plaintiff's  right  to  recover,  and  the 
extent  of  the  recovery,  are  as  we  have  seen,  governed  by  HBa- 
ent  pro^sions,  from  thos^  which  apply  to  ordinary  cases,^  jfet 
it  seems  that  the  form  of  action  and  proceeding^  are  to  be  the 
same.''*  The  action  in  all  cases  must  be  brought  within  one 
year  after  docketing  the  judgment  in  ejectment''^ 

Action  eom- 

2;;^^^^       Commencement  of  the  action.']    The  acdon  is  commeficed 
^^'  by  the  plaintiff  in  the  ejectment's  filing,  a  suggestion  of  his 

claim  to  recover  the  damages;  which,  together  widi  the 
subsequent  proceedings,  is  to  be  entered  upon  the  record  of 
the  judgment  in  ejectment,  or  attached  to  it  as  a  contiiroatioii 
of  such  record.*®^    The  parties  are  respectively  the  same  as 


••  Ante,  Vol.  1.  p.  40.  «  Ante,  Vol.  1.  p.  41.    I  »•  St. 

"»  2  R.  St.  810.  B.  48.               .  742.  B.  20,  21,  22. 

'•  Ante,  Vol.  2.  p.  548.  2  R.  St.  "  2  R.  St.  810. 0. 48. 

315.  8. 16.  w  lb.  8.  44. 


>«  lb.  8.  44. 
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in  the  ejectment''^  The  suggestion  is  substantially,  and  as 
nearly  as  possible,  in  the  same  form  as  a  declaration  in 
assumpsit  for  use  and  occupation,  and  is  served  on  the  defen* 
dant  in  the  same  manner  as  a  declaration  in  ejectment  J^ 

Rule  iofleady  and  drfauli.']     The  rule  to  plead  to  the  sug-  ^^^^^ 
gestioo  or  declaration,  is  entered,  and  notice  of  it  is  given  in 
the  same  manner  as  in  personal  actions  f^  and  the  default  for 
not  pleading  is  entered  as  in  those  actions.^ 

Pka  and  notice,  and  usueA    The  defendant  may  plead  the  what  da- 

-■  ^  *  feodant  may 

general  issue  of  non  assumpsit;  or  he  may  plead  specially piead,^ 
any  matters  in  bar  of  the  plaintiff's  claim,  except  such  as  were 
or  might  have  been  controverted  in  the  action  of  ejectment, 
and  may  also  plead  in  bar  or  in  mitigation  of  the  damages 
claimed  by  the  plaintiff,  a  recovery  by  himself  or  by  any  other 
person,  of  the  same,  or  a  part  of  the  same  premises,  subse* 
quent  to  the  verdict  in  the  ejectment ;  or  instead  of  pleading 
these  things  specially,  he  can  give  notice  of  them  with  the  ^^^^ 
general  issued*  Upon  a  special  plea,  issue. of  course  is  to  be 
formed  in  the  same  manner  as  in  assumpsit. 

Trial  and  danuiges.']    Any  issue  joined  on  the  suggestion  THau 
is  tried  as.  in  other  cases,'''  by  jury. 

On  the  trial,  the  plaintiff  is  required  to  establish,  and  the  Piaintifr** 
defendant  may  controvert,  the  time  when  the  latter  entered 
into  the  possession  of  the  premises ;  the  time  during  which  he 
enjoyed  the  mesne  profits,  and  their  value;  and  the  record  of 
recovery  in  the  action  of  ejectment  is  not  allowed  to  be  evi- 
dence of  such  time.^ 

On  the  8ul]gect  of  damages  it  is  provided,  that  ^'the  defen-  Danagw^ 
dant  shall  have  the  same  right  to  set  off  permanent  improve- 


•*  lb.  8.  43.  ^2  R.  St.  310.  s.  46. 

«  lb.  8.  45.  ™  lb.  8.  47. 

••  lb.  «•  8  R.  St.  311.  8. 48. 
""  2  R.  St.  311.  8.  51. 
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ments  made  on  the  premises,  to  the  amomit  of  the  plaiotifTs 
claims,  as  is  now  aUowed  by  law.  And  in  estimating  the 
plaintiff's  damages,  the  value  of  the  use  by  the  defendant  of 
any  improvements  made  by  him,  shall  not  be  allowed  to  the 
plaintiff."'^  ''The  plaintiff  shall  not  be  entitled  to  recover  the  rents 
and  profits  of  the  land  so  recovered,  for  any  longer  term  than  ox 
years."^  Subject  to  these  restrictions,  the  jury,  if  they  find 
for  the  plaintiff,  assess  his  damages,  to  the  amount  of  the 
mesne  profits  received  by  the  defendant  after  he  entered  into 
the  possession  of  the  premises.^ 
in  caie  of  ^^  cases  of  dowcr,  however,  the  damages  are  one-third  part 
^^'  of  the  annual  value  of  the  mesne  profits  of  the  lands,  in  which 
the  widow  recovers  her  dower,  to  be  estimated,  in  a  suit 
against  the  heirs  of  her  husband,  firom  the  time  of  his  death; 
and  in  suits  against  other  persons,  from  the  time  of  her 
demanding  her  dower  of  such  persons  ;  and  to  be  estimated, 
in  all  cases,  to  the  time  of  recovering  judgment  for  such  da- 
mages, but  not  to  exceed  six  years  in  the  whole,  in  any  case.^ 
Such  damages  are  not  to  be  estimated  for  the  use  of  aay 
permanent  improvements  made  after  the  death  of  her  husband, 
by  his  heirs,  or  by  any  person  claiming  title  to  such  lands.^ 
If  the  widow  has  recovered  damages  of  the  heir  in  an  actioo 
on  the  case,  where  he  has  aliened  the  lands,  the  amount  so 
recovered  is  to  be  deducted  from  the  amount  she  woaM 
otherwise  be  entitled  to  recover  from  the  grantee*^ 

Writ  of  in-  Writ  of  inquiry.']  If  no  issue  of  fact  is  jomed  on  the 
suggestion,  or  if  judgment  is  rendered  agunt  the  defeodaot 
by  default,  on  demurrer  or  otherwise,  a  writ  of  inquiry,  to  as- 
sess the  value  of  the  mesne  profits,  is  issued,  of  the  execndon 
of  which,  the  same  notice  is  given  to  the  defendant,  or  his  at- 
tomey,  as  in  other  cases.^ 


'*  lb.  8.  49-  •»  1  R.  St.  743.  s.  21. 

*'  lb.  B.  50.  w  lb.  B.  23. 

•^  2  R.  St.  310.  8.  47.  '7  2  R.  St.  311. 8.  51. 

»*  1  R  St.  742. 8.  20.  See  ante, 
Vol.  1.  p.  41. 
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Upon  the  execution  of  the  writ  of  inquiry,  the  plaintiff  is  and  proof; 
bound  to  establish  the  same  matters  as  we  have  seen  that  he  is 
required  to  do,  on  the  trial  of  an  issue  of  fact ;  and  the  de- 
fendant may,  in  like  manner,  controvert  the  same,  and  make 
any  set-off  to  which  he  is  entitled ;  and  the  jury  assess  the 
damages  in  the  same  manner.** 

The  same  proceedings  are  had  on  the  writ,  and  it  is  returned, 
with  the  inquisition,  as  in  other  cases.** 


But  the  statutes  also  provide,  that  whenever  by  the  provi-  or 

,  -  ,  *'  ^  ment  at  the 

sions  of  law,  a  writ  of  inquiry  may  be  issued  to  assess  the  circuit. 
damages  which  any  person  may  be  entitled  to  recover  for  the 
mesne  profits  arising  from  the  possession  of  real  estate,  or  to 
ascertain  any  damages  which  a  plaintiff  in  dower  is  entitled 
to  recover,  instead  of  issuing  such  writ,  the  plaintiff  may 
have  such  damages  assessed  at  a  circuit  court,  to  be  held  in 
the  county^  and  that  for  the  purpose,  the  plaintiff  may  make 
up  a  circuit  court  roll  of  the  pleadings  and  proceedings,  with 
an  entry  of  an  order  therein,  that  such  damages  be  assessed 
at  such  circuit  court ;  and  that  such  court  shall  proceed  thereon, 
pursuant  to  such  order,  in  the  same  manner  as  in  other  causes 
sent  to  that  court  to  be  tried ;  and  that  the  verdict  of  the  jury 
thereupon  shall  be  certified  and  returned  in  like  manner*^ 

Judgment.']     Judgment  is  rendered,  either  upon  the  verdict  jiidfBieiit,ai 
or  inquisition,  as  in  actions  of  assumpsit  for  use  and  occupa-  ttu 
tion,  and  with  the  like  effect  in  all  respects.*' 

Deaih  of  jdamHff  in  ejectment.']    If  the  plaintiff  in  eject-  sngMitioii 
ment  dies  after  issue  joined,  or  judgment  therein,  his  personal  in  {eo- 
representatives  may  enter  a  suggestion  of  his  death,  of  the4wtii,4^ 


«•  lb.  8. 52.  w  lb.  8. 22. 

•lb.  •»  lb.  311.  8.  53. 

**  2  R.  &t.  342.  8.  20. 

Vol-  n.  70 
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granting  letters  testamentary,  or  of  administration  to  them, 
and  may  suggest  their  claim  to  the  mesne  profits  of  the 
premises  recovered,  in  the  same  manner  and  with  the  like 
effect,  as  the  deceased;  and  the  same  proceedings,  in  all 
respects,  are  to  be  had  thereon.^ 

» 

If  error  PfimiUms  wherc  error  is  broughi  on  the  g'ectmeni.']    The 

brottgbtiftCi  •i/*ii«  ••  •■ 

Statutes  contam  the  followmg  provisions  respecting  the  action 
for  mesne  profits,  where  a  writ  of  error  has  been  brought,  and 
rname  pro-   a  bond  in  error  been  given,  in  the  action  of  ejectment :  **  After 
■t^rcdmtfi  the  bringing  of  a  writ  of  error,  and  the  giving  of  the  bond 
mined.        required  by  law,  upon  any  judgment  for  the  recovery  of  land, 
or  the  possession  of  land,  the  party  in  whose  favour  sodi 
judgment  shall  have  been  given,  shall  not  proceed  for  the  reco- 
very of  any  mesne  profits,  for  the  lands  recovered,  until  the 
determination  of  such  writ  of  error."^®^ 
suggeMioii        "  If  the  plaintiff  in  such  writ  of  error  shall  su&r  a  disconti- 
rneuM  pro-  nuaucc,  or  become  nonsuited,  or  the  judgment  be  affirmed, 
M  T^'ed*^        defendant  m  error  may  proceed  to  file  a  suggestion  of  iiis 
*c. ;  claim  to  mesne  profits,  in  the  same  manner  as  he  might  ba?e 

done  if  no  writ  of  error  had  been  brought :  and  in  such  sug- 
gestion, he  may  also  include  his  claim  for  mesne  profits  daring 
the  pendency  of  the  writ  of  error ;  and  for  any  damages  arisiog 
firom  any  waste  committed  after  the  giving  of  such  first  judg^ 
ment.*'*^ 
and  proceed-  **  Such  Suggestion  shall,  in  all  cases,  be  filed  in  the  supreme 
upon.  ^^  court,  and  the  like  proceedings,  in  all  respects  shall  be  had 
upon  the  judgment  of  afiirmance,  and  with  the  like  effect, 
upon  such  suggestion  as  are  prescribed  in  the  fifth  chapter 
of  this  act:  and  the  amount  of  the  damages  for  the, mesne 
profits,  during  the  pendency  of  the  writ  of  error,  and  oooe 
other  may  be  recovered  upon  the  bond  given,  on  the  suing 
out  of  the  writ  of  error."*^ 


"  lb.  8.  54.     .  »~  lb.  8. 38. 

»*^  2  R.  St,  598. 8.  37.  '•»  lb.  b.  39. 


CHAPTER  III. 


OF  THE  PRACTICE  IN  THE  ACTION  OF  WASTE*. 

The  cases  in  which  this  action  may  be  brought,  s^id  its  na-  ^*^  ^^ 
ture  as  a  remedy,  have  already  been  considered.^®^    It  remains 
now  to  treat  of  the  proceedings. 

Summons  J  semrice^  arid  return.']    The  first  process  in  the  Bonunoni; 
dction  is  a  summons,  which  must  be  subscribed  or  endorsed 
with  the  name  of  the  attorney  or  person  by  whom  it  is  issued,*" 
and  is  substantially  in  the  following  form:^ 

''The  people,  be,  to  the  sheriff,  be.     We  command  you  its  form; 
that  you  summon  A  B,  that  he  be  before,  &c.,  at,  &c.,  on, 
be.,  to  show  wherefore  he  has  committed  waste,  to  the  injury 
of  C  D,  of  a  certain  dwelling-house  and  garden,  situated  in 
fte  town  of  ,  in  the  said  county  of       ■  ,  (describing  the 

premises  according  to  their  actual  situation,  and  with  the  same 
certainty  as  in  this  chapter  before  required  in  declarations  in 
ejectment,)  and  which  said  premises  the  said  A  B  holds  in 
dower,  of  the  inheritance  of  the  said  C  D,  (or  which  the  said  A 
B  holds  as  tenant  for  years  or  otherwise,  as  the  case  may  be.) 
And  have  you  then  there  this  precept.     Witness,  be." 

The  summons  may  be  tested  and  made  returnable  like  pro-  ^^ 
cess  in  personal  actions,'^  and  must  be  served  on  or  before  the 
fetum  day,  on  the  defendant  personally,  if  he  can  be  found, 


\ 


"'  Ante,  Vol.  1,  p.  42.  •*  2  R.  St.  197.  s.  5.    2.  R.  St. 

*•"  2  R.  St.  278. 8.  9.  210.  s.  11.    2  R.  St.  198.  «.  9, 10. 

•*  2  R.  St.  834.  8.  5. 
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by  delivering  to  him  a  copy.      If  he  cannot  be  found  withiu 
the  county,  it  may  be  served  by  leaving  a  copy  at  his  dwelfing- 
house,  on  the  premises  wasted,  if  there  be  one,  with  any  po^ 
son  of  proper  age  found  therein.     The  copy  delivered,  must 
be  certified  by  the  officer  serving  it.^ 
andieturn*       The  return  of  the  summons  is  not  required  to  be  in  an; 
particular  form ;  but  the  sherifi*  must  specify  in  his  return  the 
mode  in  which  the  service  was  made ;  and  if  the  summons  is 
returned  not  served,  he  is  required  to  specify  the  cause  of  such 
return ;  and  an  alias  or  pluries  summons  may  be  issued  there- 
upon.*' 

Decitrattoo.  Dedarotum,']  The  declaration  should  be  conformable  to 
the  summons,**  and  should  state  distinctly  the  nature  of  the 
defendant's  tenure,  or  estate,  and  the  character  in  which  he 
holds,  and  charge  him  accordingly.^®^  It  must  also  show  that 
the  plaintiff  is  entiUed  to  the  inheritance,  and  how  he.  is  lo 
entided ;  and  must  set  forth  his  tide  specially."*  If  he  coonts 
upon  a  lease  by  himself,  he  must  show  his  seidn  in  fee,  and 
demise  to  the  defendant^**  If,  upon  a  lease  from  his  ancestor, 
he  must  show  seisin  or  demise  to  the  defendant  and  descent 
to  himself.^  If  he  claims  by  grant  of  the  reversion,  he  most 
show  it,  and  in  what  manner.'  If  he  and  the  defendant  m 
joint  tenants;  or  if  he  and  the  wife  sue  in  right  of  the  wife,  it 
must  be  stated.*  If  he  has  the  reversion,  he  must  say  that 
the  defendant  holds  of  him ;  otherwise,  if  he  in  remainder 
brings  waste*^  If  the  plaintifis  sue  as  joint  tenants,  the  de- 
claration must  allege  them  to  be  such.^*^  The  declaratioa 
must  particularise  the  quality  and  quantity  of  the  waste :  as, 


••  lb.  334.  fc.  6.  »••  lb.  Yelv.  140. 

"  Rule  of  Supreme  Court,  66.  ^  lb.  Co.  Ent.  706.  b. 

**  2  Cromp.  Prac.  311.    Com.  ■  lb.  2  Saund.  Rep.  234, 235.  n- 

Dig.Pleader,3. 0. 2Sell.  Prac. 330.  *  lb.  Hob.  1. 2. 

^^  lb.  Bac.  Abr.  Waste.  «  lb.  Hutt.  110. 

**  Hob.  84.    2  Saund.  235.  n.  ^"^  2  Saund.  Rep.  235.  n. 
252.  n. 
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if  it  is  in  cutting  trees,  it  must  show  the  number  of  the  trees; 
if  in  houses,  it  must  show  the  defects.:^  and  it  should  not  vary 
from  the  summons,  in  stating  a  waste  of  one  thing,  or  a  num- 
ber of  things,  while  the  summons  states  a  waste  of  something 
else,  or  a  different  number  f  though  the  whole  waste .  need 
not  be  proved  as  laid,  but  the  plaintiff  shall  recover  pro 
tanto*^^^  These  rules  as  to  variances,  however,  were 
applied  to  the  declaration  when  the  action  was  com- 
menced by  original  writ,  and  perhaps  the  same  strictness  may 
not  be  required  in  making  it  correspond  with  the  summons; 
but  the  rules  as  to  variances  between  the  declaration  and 
proof  appear  to  be  equally  strict.  The  declaration  should 
conclude  to  the  disherison  of  the  plaintiff;^  but  if  the  seiun 
be  in  right  of  the  wife,  to  her  disherison.^ 

Ruk  to  appear  and  pleads  and  default.']  The  writ  of  sum-  Rnie  to  ap 
iDons,  having  been  personally  served  on  the  defendant,  the  plead. 
plaintiff,  on  filing  his  declaration,  is  entitled  to  enter  a  rule  of 
course,  requiring  the  defendant  to  appear  and  plead  thereto 
within  twenty  days  after  the  entering  of  such  rule.'  But  if 
the  service  was  in  any  other  manner  than  personally  on  the 
defimdant,  the  rule  to  appear  and  plead  cannot  be  entered 
without  the  special  order  of  the  court  ;^®  for  which  a  motion 
should  be  made,  grounded  probably  on  an  affidavit,  stating 
the  issuing  of  the  summons,  its  service,  and  return. 

The  defendant  appears  by  causing  his  appearance  to  be  Appewm 
entered  in  the  book  of  common  rules." 

In  case  the  defendant  neglects  to  appear  aild  plead  within  D*f^«x* 
the  tkne  required  by  the  rule,  his  default  must  be  entered.^ 


*  2Sumd.Rep.  280.  n.  Coniwal's  Continuation,  Touch- 

*  lb.  stone  of  Precedents,  Complete  So- 
**■  2  Saund.  Rep.  296.  n.  licitor.  Complete  Attorney,  In- 
''  2  Samid.  Rep.  236.  n.  structor  Clericalis,  &c.  F.  N.  Brev. 
'  For  precedents  of  declaratioiis       *  Rule  of  Supreme  Court,  67. 

see  2  Saund.  Rep.  234.  Brownl.       '*  lb.  2  R.  St.  334. 0.  7. 
DecUr.  and  Pleadings,  Co.  Entr.       ^^  Rule  67. 
Raat.  Entr.,  Townaend's  Tables,       *'  lb. 
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Wilt  of^in-  jfTfH  ofinquirjf.]  If  the  defendant  makes  default,  in  not 
appearing  or  not  pleading,  a  writ  of  inquiry'issnei  to  the  lh^ 
riff  of  the  comity,  commanding  him  to  go  to  the  place  waited, 
and  by  the  verdict  of  a  jnry,  to  inquire  of  the  waste  done,  and 
of  the  damages  occasioned  thereby ;  and  on  the  return  of 
snch  inquest,  the  plaintiff  has  judgment.^ 
damwM  a^  But  the  Statutes  also  provide,  that  whenever,  by  the  provi- 
cucoit.  sjons  of  law,  a  writ  Of  inquiry  may  be  issued  to  assess  the 
damages  in  an  action  of  waste,  instead  of  issuing  snch  writ, 
the  plaintiff  may  have  such  damages  assessed  at  a  drcoit 
court,  held  in  the  county  ;*^  and  that,  for  this  pufpose,  the 
plaintiff  may  make  op  a  circuit  court  roll  of  the  pleadings  and 
proceedings,  with  an  entry  of  an  order  therein,  that  snch  da- 
mages be  assessed  at  snch  circuit  conn ;  and  that  anch  coott 
shall  proceed  thereon,  pursuant  to  such  order,  in  the  same 
manner  as  in  other  causes  sent  to  that  court  to  be  tried;  aod 
that  the  verdict  of  the  jury  thereupon,  shall  be  certified  and 
returned  in  like  mannerJ^ 


General  to-       Plea  and  mueJ]     The  general  issue  in  waste,  is  nuDnn 
-  fecit  va«ua,.  or  that  the  defendant  did  not  make  any  i^' 

Bvideacc.  This  plea  admits  nothing,  but  puts  the  whole  declaration  ui 
issue."  Under  this  plea,  the  defendant  may  give  in  evidence 
any  thing  that  proves  it  to  be  no  waste,  as  that  it  happened 
by  lightning,  tempest,  enemies,  or  the  like;^*  or  that  the  les* 
Special  ^^^  himself  committed  the  waste.  But  it  is  no  plea,  where 
^'^^  the  defendant  has  matter  of  justification  or  excuse;  therefore, 
where  the  defendant  cot  timber  for  repairs,  and  used  it  ac- 
cordingly, or  for  necessary  botes,  be  must  plead  these  matters 
specially,  and  cannot  give  them  in  evidence  under  the  gene- 
ral issue. ^^     But  it  is  not  enough  to  say  that  the  defendant 


'*  2  R.  St.  884.  8.  a  "  lb.  Lutw.  1517-5.    Co.  Entr. 

^*  2  R.  St.  8^2.  •.  20.  TOO.  a.  706.  a. 

"  lb.  8. 21.  "  Co.  Lit.  298.  a. 

*'  2  Saiind.  Rep.  288,  where  see  ■*  Co.  Lit.  268.  a.  Co.  EntTOS. 

the  form  of  plea  and  replication,  a.  Wmch.  Ent.  1142-1146.  IW 

and  n.  2  Cromp.  Pnus.  812.  1182.    2  Lutw.  1546. 
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took  dmber,  be,  for  repairs,  without  adding  likewise  that  he 

used,  or  at  least  keeps  it,  for  repairs ;  for,  though  he  luigbt  at 

first  have  taken  it  for  that  purpose,  yet  perhaps  he  afterwards 

sold  iu^  Or  the  defendant  may  plead  the  general  issue  to  part, 

and  a  jostificadon  to  the  rest.     So,  if  the  lease  to  the  defendant 

was  withont  impeachment  of  waste  ;^^  or  if  the  defendant  has 

repaired  before  the  aetion  f^  or  if  the  plaintiff  gave  the  de* 

fendant  leave  to  cut  the  trees ;  or  if  the  premises  were  in  so 

rainous  a  state  at  the  commencement  of  the  lease,  that  the 

defendant  would  not  repair  them.^     These  are  matters  of  juftf 

tification  and  excuse,  which  must  be  pleaded  specially,  and 

camiot  be  given  in  evidence  under  the  general  issue.     But  if 

the  tenadt  repairs  after  the  action  brought,  he  cannot  plead  it 

in  bar  of  the  action.^    A  release  ihay  also  be  pleaded  spe^ 

cially.» 

But  it  woald  appear  that  in  waste,  as  in  other  actions,  any  NoUeeof 
matter  which  may  be  pleaded  specially,  may  be  given  in  evi-  ten     '"^ ' 
dence  under  the  general  issue,  a  notice  thereof  having  been 
given  with  the  general  issue.^ 

View  and  trial.']  The  rules  of  court  provide,  that  upon  a  ^**^- 
^iew  in  an  action  of  waste,  the  jurors  shall  be  summoned,  and 
at  the  time  of  trial  shall  be  drawn  and  qualified  as  in  other 
cases,  and  no  special  writ  shall  be  necessary  for  the  purpose ; 
Dor  shall  it  be  necessary  that  showers  should  be  appointed,  or 
the  jury  view  the  premises  before  the  time  of  trial ;  but  the 
judge  who  tries  the  cause  may  appoint  two  showers,  one  on 
the  nomination  of  each  party,  and  may,  after  the  jury  shall 
have  been  sworn,  either  before  entering  on  the  trial,  or  at  any 


^  3  Lev.  8S3.  particular  matters  to  be  pleaded  in 

"  2  RoU.  Abr.  885.  pi.  13,  14.  bar,  the  manner  of  pleading,  and 

Co.  Ent.  OM.  a.  b.  S.  C.  the  cases,  see  5  Instructor  CJeri- 

^  5  Rep.  119.  b.    2  Inst.  306-7.  calls,  696,  and  Com.  Dig.  Pleader, 

^  Moor  64.  Winch.  Ent.  1150,  3.  0. 7. 

''*  2  Inst.  307.  »  2  R.  St.  242.  s.  23. 
''  2  Cromp.  Prac.  312.  For  the 
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time  during  the  same,  direct  that  the  jury  shall  proceed  to 
view  the  premises,  accompanied  by  the  sheriff,  or  one  of  Us 
officers,  and  after  having  made  sufficient  view  thereof,  retan 
into  court,  and  proceed  with  the  trial  of  the  cause,  which  sbaS 
be  done  accordingly.  And  although  a  rule  for  a  view  ma; 
have  been  obtained  in  such  action,  it  shall  not  be  necessaiy 
for  the  jury  to  view  the  premises,  unless  one  of  the  parties  al 
the  time  of  trial  shall  request  it.  And  no  other  entry  on  the 
record  shall  be  necessary  in  relation  to  the  view  when  made, 
tlian  merely  that  such  jury  thereupon,  at  the  request  of  sucb 
party,  made  sufficient  view  of  the  premises  in  controversy.^ 

BWofptr-  But  a  provision  is  made  by  the  revised  statutes,  and  whicb 
will  be  found  among  the  general  statutory  provisions,  under 
the  head  of  *'  ejectment  in  ordinary  cases,"  intended  to  obvi- 
ate the  necessity  of  a  view,  where  circumstances  might  other- 
wise require  it,  on  the  part  of  the  defendant.  By  diis  provi- 
sion, an  order  may  be  obtained  at  chambers,  requiring  the 
plaintiff  to  deliver  to  the  defendant,  a  particular  d^scripdon 
of  the  premises  demanded,  in  the  same  manner,  and  subject 
to  the  same  provisions,  as  in  cases  of  bills  of  particulars  in 
persona]  actions.^ 

Trial.  If  no  order  for  a  view  be  made,  the  issue  is  tried  in  die 

same  manner  as  issues  of  fact  in  other  actions;  and  the  jmy 
both  inquire  as  to  the  waste  done,  and  assess  the  damages  oc* 
casioned  thereby.^ 

Whmt  neo-  Lord  Coke  says,  that  "  if  waste  be  done,  sparsim,  here  and 
there  in  woods,  the  whole  woods  shall  be  recovered,  or  so 
much  wherein  the  waste  sparsim  was  done.  And  so  in  hoases, 
so  many  rooms  shall  be  recovered.  It  hath  been  said,  that  if 
the  hall  be  wasted,  the  whole  house  shall  be  recovered,  be- 
cause the  whole  house  is  denominated  of  the  hall,  bat  later 
authority  is  to  the  contrary."^  If  a  meadow  be  converted  to 
tillage,  sparsim  throughout  the  whole,  the  whole  shall  be  re^ 


^  Rule  of  Supreme  Court,  68.         ^  1  Co.  Lit.  54.  a.    See  Dj- 
»  2  R.  St.  341.  8. 16.  Rep.  272.  b. 

^  2  R.  St.  335.  B.  9. 
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covered.^'  But  if  the  place,  in  which  the  waste  was  committed, 
may  be  conveoieotly  divided  from  the  residue,  that  only  shall 
be  recovered ;  as  if  part  of  a  wood,  where  the  waste  was, 
may  be  separated  from  the  other.^ 

The  verdict  must  state  the  waste  particularly,  for  the  find-  verdict: 
ing  of  the  particular  wastes  is  the  substance  of  the  verdict, 
and  if  the  jury  only  find  generally,  that  the  defendant  ''  made 
waste,  sale,  and  destruction  of  the  premises,"  it  will  be  bad ; 
but  where  the  verdict  commenced  with  these  words,  but  went 
on  to  state,  that  it  was  by  certain  particular  acts  of  waste  and 
destruction  of  certain  parts  of  the  premises,  this  commence- 
ment was  held  to  be  the  title  of  the  verdict,  and  mere  surplus- 
age, the  subsequent  finding  of  the  particulars  being-  the  sub- 
stance of  the  verdict,  and  that  the  verdict  was  consequently 
good,  although  none  of  the  particulars  constituted  a  sale.^  If 
the  jury  find  that  the  defendant  has  committed  only  part  of 
the  waste,  stated  in  the  declaration,  the  verdict  must  specify 
the  particular  waste  so  found,  and  as  to  the  residue,  that  the 
defendant  made  no  waste,  and  judgment  must  be  entered  up 
as  to  the  part  found  for  him,  and  for  the  defendant  as  to  the 
residue.^ 

Judgment  in  ordinary  cases,']  "  If  the  action  be  brought  by  judgment  in 
any  other  than  a  joint  tenant,  or  tenant  in  common,  and  if  the  caM^. 
plaintiff  prevail  therein,  the  judgment  shall  be,  that  the  plain- 
tiff  recover  the  place  wasted,  and  treble  the  damages  found  by 
the  jury.*'^ 

Under  the  head  of  trial  we  have  considered  the  extent  of 
the  recovery  of  the  place  wasted,  which  varies  according  to 
the  extent  and  character  of  the  waste. 


«  2  Inst.  304.  3a  2  Saund.  Rep.  255.  241.  255. 

"  2  Inst.  304.   Co.  Lit.  54.  a.  "2  Saund.  Rep.  250.  n.  6. 

andiceCom.  Dig.  Waste.  F.  2.  2  ^^2  R.  St.  335.  s.  10. 
Insrtnictor  Clericalis,  452. 

Vol.  II.  Tl 
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.Tudgm«it  iu  Judgment  and  parUUon  in  cases  of  jemt  tenanUi  tfc.'\  Th« 
jointtemnu,  gi^m^^g  have  the  fuUowiDg  provisions  on  these  subjects: 
and  puti-  « If  the  actioD  be  brouirht  by  a  tenant  in  common,  or  by  t 
joint  tenant,  against  his  co-tenant,  and  the  plaintiflf  recover 
judgment  therein,  he  shall  be  entitled,  at  his  election,  either  to 
take  judgment  for  treble  the  damages  found  by  the  jury,  or 
to  have  partition  made  of  the  premises  so  held  in  common  or 
joint  tenancy."^ 

*'  If  he  elect  to  have  partition  made,  the  court,  upon  the 
coming  in  of  the  verdict  of  the  jury,  shall  give  judgment  that 
partition  be  made.'"'  * 

"  If  the  respective  rights  and  interests  of  the  parties  have 
not  been  ascertained  or  admitted,  the  plaintiff  shall  file  a  sug- 
gestion setting  forth  the  same,  as  in  a  petition  for  partition^ 
and  praying  for  partition ;  to  which  the  defendant  shall  plead, 
and  the  same  proceedings  shall  be  had  thereon,  in  all  respects^ 
as  provided  in  the  third  title  of  this  chapter."^ 

"  When  the  rights  and  interests  of  the  parties  shall  havt 
been  ascertained,  the  court  shall  appoint  commissioners  to 
make  partition;  who  shall  proceed,  in  all  respects,  as  pre* 
scribed  in  the  said  third  title,  except  as  herein  otherwise  prth 
vided."» 

*'  The  commissioners  shall,  in  the  first  place,  deduct  from 
the  share  or  portion  of  the  defendant,  the  amount  of  the  da- 
mages found  by  the  jury,  unless  they  shall  have  been  paid  bj 
the  defendant ;  and  shall  make  partition,  so  as  to  alk>t  to  the 
plaintiff  so  much  of  such  share,  as  will  compensate  him  for 
such  damages  remaining  unpaid,  and  they  shall  proceed,  and 
divide  the  residue  equally  and  justly  between  the  parties,  ac> 
cording  to  their  respective  rights."^ 

*'  Upon  the  report  of  the  commissioners  being  confirmed, 
judgment  shall  be  rendered,  that  such  partition  be  final  and 
effectual  between  the  parties.     Such  judgment  shall  have  die 


^  2  R.  St.  335.  8.  H.  »  Ib.B.  14. 

^^  lb.  8. 12.  *•  lb.  8.  15. 

3"  lb.  8.  13. 
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like  effect  as  jud^ent  in  proceedings  for  partition :  And  the 
costs  from  the  filing  of  the  suggestion  shall  be  ascertained, 
and  paid  in  the  same  proportions,  and  may  be  collected  in  the 
same  manner."^ 

*^  If  the  commissioners  report  that  the  premises  are  so  situ- 
ated, that  a  partition  thereof  cannot  be  made,  a  sale  shall  be 
ordered  in  the  hke  cases,  and  the  same  proceedings,  in  all  re- 
spects, shall  be  had  thereon,  as  provided  in  the  said  third  title 
of  this  chapter,  and  with  the  like  effect,  except  that  the  amount 
of  damages  assessed  by  the  jury,  and  the  plaintiff's  costs  in 
the  action  of  waste,  to  the  time  of  filing  the  suggestion,  shall 
be  deducted  from  the  portion  of  the  proceeds  of  such  sale,  be- 
longing to  the  defendant,  and  shall  be  paid  to  the  plaintiff."^ 
Under  the  head  of  partition  the  reader  will  find  the  pro- 
ceedings referred  to  hi  these  provisions.^ 

ExeaUion.']  The  rules  provide,  that  if  the  plaintiff  baa  Ezecnuon. 
judgment,  a  writ  of  possession,  unless  otherwise  provided  by 
stacote,  shall  thereupon  issue,  in  the  same  form  and  manner  as 
in  the  action  of  ejectment,  and  that  the  proceedings  thereupon^ 
shall  be,  in  all  respects,  the  same  as  in  ejectment ;  and,  that 
for  his  damages  and  costs  the  plaintiff  shall  have  execution, 
as  io  personal  actions^  and  in  the  same  form,  as  nearly  as  may 
be/* 

Ctenerai  HaMory  pravitkmsJ]    There  are  certain  general  f^%%^' 
prcmsioos,  applicable  to  all  suits  relating  to  real  property,  to  ^^^""^ 
wfaicfa  the  reader  is  referred,  and  which  will  be  found  under 
the  head  of  ejectment  in  ordinary  cases.^^ 

WASTB  OF  LANIM  BOU>  ON  EXECUTION. 

Where  lands  are  sold  on  execution,  the  statutes  allow  the  ^-HS^J  ffP 

'  vided  by  sU 

debtor,  or  his  heirs  or  devisees,  or  any  person  acquiring  an  '^* 


*■  lb.  8. 15.  **  Rule  of  Supreme  Court,  69. 

^  2  R.  St.  886.  B.  17.  »«  Ante,  Vol.  2.  p.  518. 

*'  Post. 
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absolute  title  to  the  lands  from  him,  to  redeem  the  same  vithin 
a  year  after  the  sale  ;^  and  also  allow  judgment  creditors  to 
redeem  within  fifteen  months.^  To  prevent  waste  from  being 
committed  in  the  intermediate  time,  the  statutes  have  provided 
the  purchaser  with  a  particular  remedy,  applicable  to  such  cases 
only.  This  remedy,  and  also  the  rights  of  the  person  entitled 
to  the  possession  of  the  lands  during  the  period  allowed  for 
redemption,  will  be  found  provided  for  in  the  following  sections 
of  the  statutes : 

w»lS."*^*  **  Any  person  entitled  to  the  possession  of  land  or  tcK- 
roents  sold  under  execution,  may,  until  the  expiration  of 
fifteen  months  from  the  time  of  such  sale,  use  and  enjoy  the 
same  as  follows,  without  being  deemed  guilty  of  waste:  *'l. 
He  may,  in  all  cases,  use  and  enjoy  the  premises  sold, 
in  like  manner,  and  for  the  like  purposes,  in  and  for  which 
they  were  used  and  applied  prior  to  such  sale,  doing  no  per- 
manent injury  to  the  freehold.  2.  If  the  premises  sold  w^ 
buildings,  or  any  other  erections,  he  may  make  necessary 
repairs  thereto ;  but  he  shall  make  no  alterations  in  the  fom 
or  structure  thereof.  3.  If  the  premises  sold  were  land,  be 
may  use  and  improve  the  same,  in  the  ordinary  course  of  hus- 
bandry ;  but  he  shall  not  be  entitled  to  any  crops  growing 
thereon,  at  the  expiration  of  the  said  fifteen  months.  4.  He 
may  apply  any  wood  or  timber  on  such  land,  to  tbe  necessary 
reparation  of  any  fences,  buildings,  or  erections,  which  may 
have  been  thereon  at  the  time  of  the  sale-  5.  If  the  land 
sold  is  actually  occupied  by  such  person,  he  may  take  neces- 
sary fire-wood  therefrom,  for  the  use  of  his  family."*^ 

WhoiB«y  *•  If  the  person  against  whose  property  such  execution  shaD 
mrain  wart  ^^^^  '^"  issued,  or  any  person  h  ho  may  be  in  possession  of  the 
?"hoS.        premises  so  sold,  shall,  at  any  time  after  the  sale  of  soch 


"  2  R.  St.  370.  s.  45.  et  seq.  *'  2  R.  St.  886.  b.  22. 

«"  2  R.  St.  871,  s.  51.  et  seq. 
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premises,  and  before  the  time  allowed  for  redeeming  the  same, 
do  any  act  of  waste  thereon,  or  shall  threaten  or  make  prepa- 
rations to  commit  waste  thereon,  the  purchaser  of  such  pre- 
mises, or  his  authorised  agent,  may  apply  by  petition  to  the 
chancellor,  or  to  any  circuit  judge,  or  supreme  court  commis- 
sioner, or  to  the  first  judge  of  the  county  courts  of  any 
county,  for  an  order  restraining  such  wrong  doer  from  the 
'Commission  of  any  further  waste  upon  such  preniises,"*' 

'^  If  the  officer  to  whom  application  shall  be  so  made,  shall  Order, 
be  satisfied  by  due  proof  that  waste  has  been  actually  com- 
mitted by  the  person  against  whom  the  application  is  made, 
or  that  the  same  has  been  threatened,  or  that  preparations  for 
committing  it  have  been  made  by  such  person,  such  officer 
shall  grant  an  order  restraining  such  person  from  the  com- 
mission of  any  waste  on  the  premises  so  sold."^^ 

'Mf  the  person  against  whom  any  such  order  shall  be  Howir order 
made,  shall,  after  the  service  of  a  copy  thereof,  commit  any 
waste  in  violation  of  the  said  order,  he  shall  be  liable  to  be 
proceeded  against  and  punished,  in  the  same  manner  as  for 
violadon  of  an  injunction  to  stay  waste,  issued  out  of  the 
court  of  chancery ;  and  for  that  purpose,  the  officer  who  may 
have  granted  any  such  order,  shall  possess  the  same  power 
and  jurisdiction  as  the  chancellor/'^ 

'^  When  complaint  shall  be  made  of  the  violation  of  any 
such  order  to  restrain  waste,  the  court  or  officer  may  order 
notice  to  be  given  to  the  person  complained  of,  to  show  cause 
why  he  should  not  be  committed,  if,  from  the  circumstances  of 
the  case,  they  shall  judge  such  order  expedient."^^ 

''  Upon  satisfactory  proof  of  such  violation,  such  court  or 
officer  shall  issue  a  warrant  to  the  sheriff  of  the  county,  re- 
citing such  order,  and  the  proof  of  the  violation  thereof,  and 
thereby  commanding  such  sheriff  to  commit  such  defendant  to 


«  2  R.  St.  337.  8.  23.  ^  lb.  s.  25. 

*»  lb.  B.  24.  "  lb.  8. 26. 
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close  confinement,  for  such  tenn  of  time,  not  more  than  oik 
year,  as  shall  be  deemed  expedient."® 

*^  The  sheriff  shall  execute  such  warrant  accordingly,  and 
shall  commit  the  person  named  therein,  without  allowing  him 
theLbertiesofHhejail.'"^ 

''  Such  warrant  may  be  superseded,  and  such  person  may 
be  discharged,  by  the  court  or  officer  committing  him,  upoa 
receiving  a  bond,  in  such  penalty,  and  with  such  sufficient 
sureties  as  such  court  or  officer  may  approve,  to  the  penon 
applying  for  the  warrant  of  commitment,  couditioned  that 
such  prisoner  shall  not  commit  any  waste  on  such  premises) 
which  bond  shall  be  delivered  to  such  applicaut  for  his  use, 
and  to  be  prosecuted  by  him  for  any  breach  of  the  conditkm 
thereof."** 


«»  lb.  8. 27.  w  lb.  s.  29. 

*'  2  R.  St.  888.  8.  28. 


CHAPTER  IV. 


OF  THE  PRACTICE  IN  THE  WHIT  OF  NUISANCE. 

It  win  not  be  attempted  to  treat  of  the  proceedings  in  this 
action  further  than  as  they  are  provided  for  by  the  revised  sta- 
tutes, or  by  the  rules  of  court. 

» 

Of  the  tcrit  and  serviceJ]  The  writ  of  nuisance  is  required  Ponn  of 

"*  *  writ: 

to  be  substantially  in  the  following  form : 

^*  The  people,  &c.,  to  the  sheriff,  be.  Whereas  A  B  has 
complained  to  us,  that  C  D  unjustly  has  raised  a  certain  dam, 
(or  *a  certain  pool,'  or  *a  certain  house,'  or  'thrown  down  a 
certain  hedge,'  he,  as  the  case  may  be,)  in  the  town  of  , 

in  your  coaoty,  to  the  nuisance  of  the  freehold  of  the  said 
A  B ;  we  do  therefore  command  you,  that  you  summon  the 
said  C  D,  that  he  be  before  our,  &c.,  at,  hcj  on,  be,  to  a»- 
swer  the  said  A  B  in  the  premises.  .And  have  you  then  there 
this  wriu     Witness,  be."** 

The  writ  must  be  served  on  or  before  the  return  day^  on  senice  and 
the  defendant  personally,  if  he  can  be  found,  by  delivering  to  writ 
him  a  copy.      If  be  cannot  be  foiuid  within  the  county,  the 
writ  may  be  served,  by  leaving  a  copy  at  his  dwelling-house 
with  any  person  of  proper  age.     The  copy  to  be  delivered, 
must  in  all  cases,  be  certified  by  the  officer  serving  it,  and  he 


"  2  R.  St.  382,  B.  3. 
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must  specify  in  his  return  the  mode  in  which  the  service  was 
made.** 

Sale  to  ap-  RuIe  to  appear  atid  pleads  and  defaiiU.']  The  writ  having 
been  personally  served  on  the  defendant,  the  plaintiff,  on  filing 
his  declaration,  is  entitled  to  enter  a  rule  of  course,  requiring 
the  defendant  to  appear  and  plead  thereto,  within  twenty  days 
after  the  entering  of  such  rule.^  But  if  the  service  was  id 
any  other  manner  than  personally  on  the  defendant,  the  role 
to  appear  and  plead  cannot  be  entered  without  the  special  or- 
der of  the  court  f^  for  which  a  motion  should  be  made, 
-grounded,  probably,  on  an  affidavit,  stating  the  issuing  of  the 
summons,  its  service,  and  return. 
Appearance.  The  defendant  appears  by  causing  his  appearance  to  be  eo- 
Defaaiu  tered  in  the  book  of  common  rules.^^^  In  case  he  neglects  to 
appear  and  plead  within  the  time  required  by  the  rule,  his  de- 
fault must  be  entered.^ 

Writ  of  in-  Writ  of  inquiry.']  If  the  defendant  makes  default  in  not 
jild^nt.  appearing  or  not  pleading,  a  writ  of  inquiry  issues  to  the 
sheriff  of  the  county,  commanding  him  to  go  to  the  place 
where  the  nuisance  is  alleged  to  exist,  and  by  the  verdict  of  a 
jury,  to  inquire  thereof,  and  of  the  damages  occasioned  thereby, 
and  on  the  return  of  such  inquest,  the  plaintiff  has  judg- 
ment.*^ 


View. 


View  and  trial.']  If  an  issue  of  fact  be  joined  in  the  ac- 
tion, it  is  not  necessary  for  the  jury  to  view  the  nuisance 
complained  of,  unless  the  court  upon  the  application  of  the 
parties,  or  of  one  of  them,  and  on  good  cause  shown^  shall 
make  order  therefor. 

The  rules  of  court  provide  for  a  view  in  the  same  manner 
as  in  the  action  of  waste.^^ 


»•  2  R.  St.  332.  8.  4.  "  lb. 

"  Rule  of  Supreme  Court,  67.  ••  2  R.  St.  333.  s.  5. 

*•  lb.  «  Ante,  Vol.  2,  p.  559. 

»''»  lb. 


J 
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But  a  provision  is  made  by  the  revised  statutes,  intended  to  bu  of  p«^ 
6bviate  the  necessity  of  a  view,  where  circumstances  might 
otherwise  require  it,  on  the  part  of  the  defendant.  By  this 
provision  an  order  may  be  obtained  at  chambers,  requiring 
the  plaintiff  to  deliver  to  the  defendant,  a  particular  descrip- 
tion of  the  premises,^  in  the  same  manner  and  subject  to  the 
same  provisions,  as  in  cases  of  bills  of  particulars  in  personal 
actions.^ 

ir  no  order  for  a  view  be  made,  the  issue  is  tried  in  the  Trial. 
same  manner  as  issues  of  fact  in  other  actions ;  and  the  jury 
that  inquires  of  the  nuisance,  if  they  find  for  the  plaintiff, 
assess  the  damages  occasioned  thereby.*^ 

JudgmefUJ]     The  judgment,  if  the  plaintiff  prevails,  is,  JodcmeBu 
as  heretofore  accustomed,  that  the  nuisance  be  removed,  and 
that  the  plaintiff  recover  the  damages  occasioned  thereby.^ 


**  Demanded,"  qo.  *«  2  R.  St.  883.  a.  6. 

S  R.  St.  d4L  8. 16.  »  2  E.  St.  883.  f ,  7. 


Vol.  II.  Ta 


CHAPTER  V. 


OF  THE  PRACnCB  IN  PABTITIOK. 

Ori^of  It  has  already  been  observed,  that  the  only  remedy  pro- 
vided  by  the  common  law,  for  the  partition  of  lands  among  a 
number  of  owners,  has  long  been  obsolete.  The  remedy  in 
use,  as  it  is  of  statutory  origin,  is  also  regulated  in  all  its  pro- 
ceedings by  statute. 

Sd^trf-'       The  statutes  provide,  that  the  authority  which  they  give  to 

{J5g2,jf*^«  proceed  for  the  partition  of  real  estate,  shall  not  authorise  the 

revival,  or  prosecution  of  any  claim  to  lands,  which  would,  or 

might  otherwise  be  barred,  by  any  statute  of  limitations,  or  by 

the  acquiescence  of  any  party  having  any  such  claim.^ 

0oitt  in  par-      No  proceedings  in  partition,  pending  when  the  revised  sta- 

din*  to  reJ    Uites  go  iuto  Operation,  are  to  be  thereby  invalidated.    But 

Ioo?meaced  ^^  *^  declared,  that  any  proceedings  to  be  had,  upon  any  suit 

^^**'**         already  commenced,  or  hereafter  to  be   brought,  after  the 

statutes  take  effect,  shall  be  conducted  according  to  their  pro- 


visions.^ 


Proviiionfto      The  following  provisions  of  the  statute,  are  intended  to  pre- 

prevent  ■         i  *•  r         • 

abatement    vcut  the  abatement  of  the  proceedings,  by  the  death  of  parties. 

death.  i«  Proceedings  for  the  partition  of  lands,  shall  not  be  abated 

by  the  death  of  one  or  more  plaintiffs,  or  of  one  or  more  de- 


»  2  R.  St.  332.  s.  94.  <"  lb.  e.  96. 
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fendants.  If  one  of  several  plaintiffs  dies,  the  proceedings 
shall  be  continued  in  the  name  of  the  survivors,  if  the  interests 
iu  the  lands  survive  to  them.  If  the  interest  of  such  deceased 
plaintiff  in  such  lands,  pass  to  other  persons,  they  may  be 
made  defendants,  by  rule  of  court,  and  the  same  proceedings 
may  be  had  auainst  them,  as  would  be  necessary  to  make 
them  defendants  ori^inally."^®* 

"  If  one  or  more  defendants  in  partition  die,  and  the  inter- 
est of  such  deceased  person,  shall  survive,  to  the  remaining 
defendants,  the  proceedin^i^s  shall  be  continued  against  them. 
If  such  interest  shall  pass  to  other  persons,  they  may  be  made 
defendants  in  the  same  manner,  as  in  the  commencement  of 
such  proceedings."*"* 

The  proceedings  in  partition,  resolve  themselves  into  «e-  ^^JWlv 
veral  distinct  subjects,  or  divisipns,  and  will  be  treated  of "*J*^ 
under  corresponding  heads,  as  follows:  1.  Of  the  proceed- 
ings until  judgment  of  partition  :  2.  Of  the  proceedings  after 
judgment  of  partition,  until  final  judgment  of  confirmation 
of  partition,  or  an  order  of  sale :  3.  Of  the  proceedings 
under  an  order  of  sale :  and,  4.  Of  the  proceedings  in  error. 


*•»  2  R.  St.  387.  8.  6.  »«  lb.  s.  7. 
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SECTION  I. 


OF  THK  FROCEBBINOS  VIVTIL  JVDOMENT  OP  PABTITXOK* 

When  it  Ue$^  and  for^  and  against  uhom.'\  When  several 
persons  hold,  and  are  in  possession  of  any  lands,  tenements, 
or  hereditaments,  as  joint  tenants,  or  aa  tenants  in  codiomo, 

owned  by  In- in  which  One.  or  more  of  them,  have  estates  of  mhentanoe, 
or  for  life  or  lives,  or  for  years,  any  one  or  more  of  such  per- 
sons, being  of  full  age,  may  apply  by  petition  to  the  sapreme 
court,  or  to  the  court  of  common  pleas  of  the  county^  or  to  the 
mayor's  court  of  the  city,^®*  where  the  premises  are  situated, 
for  a  division  and  partition  of  such  premises,  according  to  the 
respective  rights  of  the  parties,  interested  therein;  and  for  a 
dale  of  such  premises,  if  it  should  appear  that  a  partitioD 
there<^  cannot  be  made  without  great  prejudice  to  the  owners." 
The  attorney-general,  whenever  so  directed  by  the  com- 
missioners  of  the  land  office,  is  required  to  cause  partttioo  to 
be  made,  of  such  tracts  of  land,  as  are  held  in  joint  tenancff 

iiiii2.'^***  or  tenancy  in  common,  in  which  the  people  of  the  state  are 
interested ;  and  for  that  purpose  he  is  authorised  to  do  all  sudi 
acts,  as  any  joint  tenant,  or  tenant  in  common,  is  authorised  by 
law  to  do.® 

Where  any  lands,  or  tenements,  are  held  by  the  people  of 
the  state  and  by  any  individuals,  as  tenants  in  common,  pro- 
ceedings for  the  partition  thereof,  may  be  had  against  the 
people,  in  the  supreme  court,  or  in  the  court  of  i^ian^^^'y'  ^ 
the  same  manner  as  against  individuals,  and  the  like  orders, 
decrees,  and  judgments,  are  to  be  had  therein.^^  The  peti- 
tion, and  all  other  notices  required  to  be  served  in  other  cases, 


"*  The  same  powers  are  given  ••  2  R.  St.  817.  a.,  1. 

to  the  court  of  chancery  on  a  bill  "*  1  R.  St.  207.  a.  65. 

or  petition  for  partition.    2  R.  St.  "^  2  R.  St.  381.  a.  92. 
929.  a.  79. 
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are,  where  the  people  are  thus  concerned,  to  be  served  on  the 
attorney-general,  who  is  required  to  appear,  in  behalf  of  the 
state,  and  attend  to  its  interestsJ^ 

Infants  made  defendants.']  If  the  party  intending  to  make  Motion, 
the  application,  represents  to  the  court,  that  there  are  minors, 
who  should  be  parties  to  the  proceedings,  and  if  it  is  satis- 
factorily proved  to  the  court,  that  at  least  ten  days  notice  has 
beeii  served  on  such  minors,  as  reside  within  the  state,  or  upion 
their  general  guardians,  of  the  intention  to  apply  to  the  court,  fo,p,^nu„. 
ibr  an  order  appointing  guardians  to  such  minors,  the  court 
are  required,  thereupon,  to  appoint  a  suitable  and  disinterested 
person,  to  be  guardian  for  one  or  more  of  such  minors,  whe- 
ther they  reside  in  or  out  of  the  state,  for  the  special  purpose 
of  taking  charge  of  their  interests,  in  relation  to  the  proceed- 
ings for  a  partition.^ 

The  guardian  thus  appointed,  must,  before  entering  upon  caaidian'a 
the  duties  of  his  office,  execute  a  bond,  in  such  penalty,  and  with 
such  surety,  as  the  court  shall  direct,  to  the  people  of  the  state, 
conditioned  for  the  faitiiful  discharge  of  the  trust  committed  to 
bim,  and  to  render  a  Just  and  true  account  ofhis  guardianship,  in 
all  courts  and  places,  when  thereunto  required ;  and  the  court 
are  required  to  be  satisfied,  that  such  bond  has  been  executed, 
and  filed  in  the  office  of  its  clerk,  before  any  rule  to  plead, 
or  any  other  subsequent  rule  or  order  shall  be  made*''' 

Guardians  appointed  and  qualified  in  this  manner,  represent  Tbdr  acts 
their  respective  minors  in  the  proceedings  for  partition,  and  it 
is  declared  that  their  acts  in  relation  to  such  proceedings, 
shall  be  binding  on  such  minors,  and  shall  be  as  valid  as  if 
done  by  such  minors  after  having  arrived  at  full  age.'^^ 

Petition  for  partition^  and  notice  of  presenting  f/.]     The  wbatpeti- 
petidon  must,  I.  Particularly  describe  the  premises  sought  to  ttins; 
be  divided  or  sold :  2.  It  must  set  forth  the  rights  and  tides 


•"  2 R.  St.  832. 8.  98.  *"  Ib.B.4. 

"  lb.  817. 8.  2.  •'«  lb.  8. 3. 
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of  all  persons  interested  therein,  so  far  as  the  same  are  known 
to  the  petitioner,  including  the  interest  of  any  tenant  for 
'  years,  for  life,  by  the  curtesy,  or  in  dower :  and  the  persons 
entitled  to  the  reversion,  remainder,  or  inheritance,  after  the 
termination  of  any  particular  estate  therein,  and  every  person 
who,  by  any  continfj^ncy  contained  in  any  devise,  grant,  or 
otherwise,    may    be    or   become  entitled  to   any   beneficial 

iniut  be veri- interest  in  the  premises.     It  must  also  be  verified  by  affi- 

^'^'  davitJ* 

Parties;  Every  person  having  any  such  interest  as  above  mentioned, 

whether  in  possession  or  otherwise,  and  every  person  entitled 
to  dower  in  the  premises,  if  it  has  not  been  admeasured,  may 
be  made  party  to  the  petitionJ^ 

if  not  In  case  any  one  or  more  of  such  parties,  or  the  share  or 

knowDi  Ace.  .  -  .  ^ 

quantity  of  interest  of  any  of  the  parties  is  unknown  to  toe 
or  interest  petitioner,  or  is  uncertain,  or  contingent,  or  the  ownership  of 
Ac.;  *  the  inheritance  depends  upon  an  executory  devise,  or  the  re- 
mainder is  a  contingent  remainder,  so  that  such  parties  caunot 
be  named,  the  same  must  be  set  forth  in  the  petition.''^ 
where  acre-  If  a  Creditor  has  a  lien  on  the  premises  in  question,  or  any 
lien.  part  thereof,  by  judgment,  decree,  mortgage,  or  otherwise,  it 

is  not  necessary  to  make  him  a  party  to  tlie  proceedings.  And 
it  is  declared,  that  the  partition  of  the  premises  shall  not  alter, 
affect,  or  impair  the  li^n  of  such  creditors;^  except,  that 
where  the  lien  is  on  the  undivided  interest  or  estate  of  any  of 
the  parties,  such  lien,  if  partition  be  made  of  the  premises, 
shall  thereafter  be  a  charge  only  on  the  share  assigned  to 
such  party;  and  that  such  share  shall  be  first  charged  with 
its  just  proportion  of  the  costs  of  the  proceedings  in  partition, 
in  preference  to  any  subh  lien.''' 


'«  2  R.  St.  318.  B.  5.  "  lb.  8. 8. 

*•  lb.  B.  6.  T*  lb.  8.  9. 

■"  lb.  B.  7. 
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The  notice  of  presenting  the  petition  must  state  that  the  ^^^'^^^f/« 
same  will  be  presented  to  the  court  on  some  certain  day  in 
term,^^  and  must  be  directed  to  all  the  parties  who  are  known, 
aad  whose  interests  are  known,  and  to  those  who  are  known, 
but  whose  interests  are  uncertain,  contingent,  or  unknown,  by 
name,  and  generally,  to  all  others  unknown,  having  or  claim- 
ing any  interest  in  the  premises.^^ 


on 


Service  of  the  petition  and  notice,']     A  copy  of  the  petition  J}^^^^ 
and  notice  must  be  served  forty  days  previous  to  the  term,  on  ''****"» 
all  the  parties  interested  in  the  premises,  w  ho  have  not  joined 
in  the  petition,  and  on  the  guardians  of  such  as  are  minors, 
appoiuted  as  above  mentioned.^ 

If  any  parties,  having  an  interest  in  the  premises,  are  un-whtnbypu- 
known,  or  if  either  of  the  known  parties,  whether  minors  or 
of  full  age,  reside  out  of  the  state,  or  cannot  be  found  therein, 
and  these  facts  are  made  to  appear  to  the  court  by  affidavit, 
the  petition  and  notice  may  be  served  on  such  unknown  or 
absent  party,  by  publishing  the  same  for  three  months  previous 
to  the  presentation  of  the  petition,  once  in  each  week  succes- 
sively, in  the  state  paper,  and  in  a  newspaper  printed  in  the 
county  where  the  premises  are  situated,  if  there  be  any ;  and 
if  there  be  none,  then  in  a  newspaper  printed  in  the  city  of 
New  York.  This  service  isr  declared  to  be  equivalent  to  a 
personal  service  on  such  known  or  unknown  parties. 

But,  with  respect  to  a  known  absent  party,  instead  of  a  or ont of  Uic 
publication,  the  petition  and  notice  may  be  served  personally, 
out  of  the  state,  fotty  days  previous  to  its  presentation,  and 
the  publication  is  not  then  necessary.^ 

Rule  to  appear  and  answer.]     Upon  the  presentation  of  Kai«  to  ap- 
the  petition,  and  due  proof  being  made  of  its  service  or  publi- 
cation with  notice,  and  of  the  facts  justifying  the  mode  of 


••  lb.  8. 10.  "  lb.  318.  8. 10. 

•*  2  R.  St.  319.  8. 11.  "  2  R.  St.  319. 8. 12. 
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publication,  the  court  are  required  by  rale,  to  order  the  par- 
ties interested  in  the  premises,  apd  who  did  not  join  in  the  pe- 
tition, whether  known  or  unknown,  and  whether  the  share  or 
interest  is  known  or  unknown,  or  whether  they  are,  or  may  be- 
come, entitled  to  any  beneficial  interest  in  the  premises  in  re- 
version, remainder,  or  by  any  executory  devise,  contingency, 
or  otherwise,  to  appear  and  show  title  to  the  proportions 
which  they  may  claim  of  the  premises  set  forth  in  the  petition, 
and  to  answer  the  petition  within  the  usual  time  allowed  for 
pleading  in  the  conrt.*^ 

Service,  Servke  of  notice  of  the  rtde^  and  of  other  notice^.l     No- 

bow  made.  •'  •'  »  .f  J     ^ 

tice  of  this  rule  to  appear  and  answer ;  and  all  other  notices 
in  any  subsequent  proceedmgs,  unless  otherwise  specially  di- 
rected, may  be  served  by  affixing  the  same  in  the  office  of  the 
clerk  of  the  court,  which  is  declared  to  be  equivalent  to  per- 
sonal service  on  the  party  to  be  afiected  thereby.*^ 

wbo  maj  Appearance^  and  who  may  appear  and  defend.']  Any  pe^ 
son  having  any  interest  in  the  premises,  or  having  any  claim 
by  which  he  may  become  interested  at  any  future  time,  in  re- 
version, remainder,  or  by  any  executory  devise,  contingency, 
or  otherwise,  and  whether  such  interest  be  present  and  vested, 
or  contingent,  and  whether  such  parties  or  their  interest  be 

and  when;  kuown  or  unknown,  may,  within  the  time  prescribed  in  the 
rule,  or  within  such  further  time  as  the  court  may  allow  for 
tiie  purpose,  appear  and  answer  to  the  petition  as  to  a  deda- 
ration.** 

andh^.         If  such  pcrsou  be  not  named  as  a  par^  in  the  petition,  be 

not  a  party,  m^y  be  admitted  to  appear  and  aqswer  it,  as  a  defendant,  by 
the  court  or  by  any  judge  of  the  court,  upon  his  petition,  ac- 
companied by  an  affidavit  of  his  interest*^ 


"  lb.  8. 13.  ••  lb.  8. 16. 

•5  lb.  8. 14.  •»  lb. 
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The  appearance  of  the  defendants  would  seem  to  be  effected  ^JI.^'JjJ;/'*^ 
by  the  clerk's  entering  if  as  in  personal  actions,  where  the  ac- 
don  is  commenced  by  ^  service  of  a  declaration.** 

Pleadings  and  ismes.']  Any  party  appearing  may  plead  rieap. 
either  separately  or  jointly,  with  one  or  more  of  his  co-de- 
fendants, that  the  petitioners  or  any  of  them,  at  the  time  of 
presenting  the  petition,  were  not  in  the  possession  of  the  pre- 
mises in  question,  or  any  part  thereof;  or  that  the  defendants, 
or  any  of  them,  did  not  bold  the  premises  together  with  the 
petitioners,  at  the  time  of  the  commencement  of  the  proceed- 
ings, as  alleged  in  the  petition  ;  and  under  this  last  plea,  the 
defendant  pleading  it,  may  give  notice  of  any  special  matter 
to  sustain  such  plea,  and  may  give  evidence  thereof  on  the 
trial,  as  if  the  same  had  been  pleaded.*" 

Replications  and  further  pleadings  may  be  bad  between  the  Rvpuce- 
parties  respectively,  according  to  the  practice  of  the  court, 
as  in  personal  actions,  until  an  issue  or  issues  in  law  or  in  fact, 
be  joined  between  the  parties,  or  some  of  them.*^ 

Whenever  the  joint  tenancy  or  tenancy  in  common  of  any  Lmes  iiow 
defendant  is  denied  by  a  co-defendant,  and  it  becomes  neces- 
sary to  determine  the  same,  in  order  to  effect  a  complete  and 
final  partition,  so  far  as  the  rights  of  the  parties  are  concerned, 
the  court  are  authorised  to  direct  an  issue  to  be  formed  on  the 
record,  and  to  direct  the  jury  to  inquire  into,  try,  and  deter- 
mine, as  well  the  tenancy  of  the  defendant  so  denied,  as  the 
other  issues  joined  on  such  pleadings.*^ 


meats 


AmendmenU^  and  oddity  new  defendantsJ]  .  Either  before  Amamt- 
or  afier  the  trial  of  any  such  issue,  the  court  are  authorised 
to  permit  the  petition  and  all  subsequent  proceedings  to  be 
amended,  so  as  to  represent  truly  the  rights  claimed  by  any 
party."*     And  they  may  allow  any  amendment  of  the  plead- 


"  lb.  and  2  R.  St.  347.  s.  2.  "  lb.  s.  18. 

»  2  R.  St.  320.  s.  16.  "  lb.  b.  19. 

»•  lb.  8. 17. 
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to  add  dtf- 

OnAaiOt. 


Certiorari. 


ings  or  proceedings,  so  as  to  make  defendant  thereto,  any  per- 
son who  shall  have  appeared  in  the  coarse  of  the  proceedings, 
to  be  interested  in  the  premises,  by  any  will,  deed,  or  grant 
from  any  person  who  is  a  defendant  in  the  suit,  and  who  migbt 
originally  have  been  made  defendant,  if  his  interest  bad  then 
existed  or  been  known  ;  but  no  person  can  be  so  made  defend- 
ant without  forty  days  notice  of  the  motion  to  that  effect  being 
personally  served  on  him,  or  published  three  months,  as  in  case 
of  an  original  applicaUon-^" 

Removal  by  certiorari,']  Proceedings  for  partition  com- 
menced in  the  court  of  common  pleas,  or  in  a  major's  court, 
may  be  removed  into  the  supreme  court  by  writ  of  certiorari, 
to  be  allowed  by  any  of  the  justices  of  the  latter  court.  Bat 
the  removal  cannot  be  made,  unless  the  certiorari  is  served 
before  any  juror  is  sworn  to  try  an  issue  joined,  or  before 
judgment  is  given  that  partition  be  made.  Upon  such  re- 
moval, the  like  proceedings  are  to  be  had  as  if  the  petition 
had  been  originally  presented  to  the  supreme  court.^ 


Triala  Of  i«- 
M^cs,  tec. ; 


la  case  of 
amend- 
ments. 


V 


How  made, 
Itc. 


Trials  of  issues,  bills  of  exceptiofis^  new  trials,  ^c]  The 
statutes  declare  that  all  issues  joined  shall  be  tried,  and  the 
like  proceedings  for  the  trial  thereof  shall  be  had,  and  bills  of 
exception  may  be  taken,  and  demurrers  to  evidence  filed,  and 
the  court  may  set  aside  verdicts  and  grant  new  trials  therein, 
as  in  personal  actions.^°^ 

And  where  amendments  have  been  made,  it  is  provided, 
that  any  party  whose  rights  are  affected  thereby,  and  who  has 
not  bad  an  opportunity  to  sustain  his  claim,  shall  be  endded 
to  have  an  issue  made  up  and  tried,  to  determine  such  right; 
and  that  the  court  may,  after  an  amendment  in  any  other  case, 
where  it  may  be  deemed  proper,  order  a  trial  to  be  had.^ 

Proof  of  title  on  defatdW]  If  the  default  of  any  of  the 
defendants,  whether  known  or  unknown,  has  been  entered, 


•^  lb.  8.  20. 

»>  9  lU  St.  JW.  B.  74. 


"»  2  R.  St.  820.  8. 19. 

•5  lb.  8.  21. 
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the  court  are  directed  to  require  the  petitioners  to  exhibit 
proof  of  their  titie,  and  an  abstract  of  the  conveyances  by 
which  the  same  is  held.  Such  proof  may  be  taken  in  open 
court,  or  by  the  clerk  thereof,  on  a  reference  for  that  purpose. 
And  in  either  case,  the  proof  given,  and  the  abstract  furnished, 
must  be  filed  with  the  clerk.^^ 

Judgment  of  parHtion.']  From  the  proofs  so  taken  in  case  jadgmcnt 
of  a  default ;  or  from  the  confession,  by  plea  of  the  parties, 
if  they  appear;  or  from  the  verdict  of  the  jury  by  which  any 
issue  of  fact  shall  have  been  tried,  the  court  are  required  to 
ascertain  and  declare  the  rights,  titles,  and  interest  of  the 
parties  to  the  proceedings,  plaintiffs  as  well  as  defendants,  so 
far  as  the  same  shall  have  appeared;  and  to  determine  the 
rights  of  such  parties  in  the  lands,  tenements,  hereditaments, 
and  to  give  judgment  that  partition  be  made  between  such  of 
them  as  have  any  right  therein,  according  to  such  rights.^ 

If  after  the  trial  of  any  such  issues^  or  after  judgment  by 
default,  confession,  or  otherwise,  against  those  parties  who 
are  known,  the  part  or  interest  of  any  parties  who  have  not 
pleaded  in  the  cause,  whether  known  or  unknown,  in  and  to 
such  premises,  has  not  appeared  by  the  evidence  in  the  cause, 
the  court  are  required  to  give  judgment  that  partition  be 
made,  so  far  as  the  rights  or  interests  of  the  parties  who  are 
known,  and  who  have  appeared  in  the  cause,  have  been  ascer- 
tained, and  the  residue  of  the  premises  are  to  remain  for  the 
parties  whose  interests  have  not  been  ascertained,  subject 
to  division  between  them  at  any  future  time.^^ 


«»  2  R.  St.  321.  8.  22.  »•  lb.  8.  24. 

"  lb.  8.  23. 


^^  WIACTICE  i?r 


SECTION  II. 


of'  THE  FRi)CEEDINGS  AFTEH  JUDOHENT  OF  PARTHIOX,  XTSTtL 
FINAL  JUDGMENT  OF  CONFIBXATION  OF  PASTITIOlfy  OR  AX 
OBDER  OF  SALE. 

Knie  ji\y  Commiisioners.']  Judgment  of  ptrtitioo  having  been  ren« 

(onunisttion-  dered^  the  court  are  required,  by  rule,  to  appcrfnt  three  re- 
spectable freeholders,  commissioners  to  make  the  partitioii, 
according  to  the  respective  rights  and  interests  of  the 
parties,  as  the  same  were  ascertained  and  determined  by  the 
courU^^ 

The  rule  must  designate  the  part  or  shares  which  are  to 
remain  undivided,  for  the  owners  whose  interests  are  unknown 
and  not  ascertained.^^ 
Commission-     The  commissioucrs,  before  proceeding  to  the  execution  of 
«woni ;       their  duties,  must  severally  be  sworn  or  affirmed,  before  an 
officer  authorised  to  take  affidavits,  honestly  and  impartially 
to  execute  the  trust  reposed  in  them,  and  to  make  partition, 
as  directed  by  the  court ;  which  oath  must  be  filed  with  the 
clerk  of  the  court,  at  or  before  the  coming  in  of  the  report  of 
the  commissioners.^ 
m«lt;'^  ^^^  ^^^  commissioners  are  required  to  meet  together,  in  the 

performance  of  any  of  their  duties ;  but  the  acts  of  a  ma- 
jority so  met  are  declared  to  be  valid.* 
if^they  die,       If  the  persons  appointed  commissioners,  or  either  of  them, 
die,  resign,  or  neglect  to  serve,  the  court  are  empowered,  firom 
time  to  time,  to  appoint  others  in  their  places.' 


*^  lb.  s.  25.  »  2  R.  St.  322.  s.  31. 

^"^  lb.  =  2  R.  St.  821.  9. 26. 

»  lb.  B.  27. 
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The  expenses  of  the  commissioners^  including  the  expenses  ^^^^^^"^ 
of  a  surveyor,  and  his  assistants,  when  employed,  are  to  be 
ascertained  and  allowed  by  the  court ;  and  the  amount  of  sudi 
expenses,  together  with  the  fees  allowed  by  law  to  the  com* 
missioners,  are  to  be  paid  by  the  petitioners,  and  allowed  to 
them  as  part  of  the  costs  to  be  taxed.^ 

Searches  for  incunUn-ancesJ]     When  commissioners  have  order  uiat 

•^  -*  ^  aearehet  for 

been  appointed  to  make  partition,  any  party  in  the  suit  may  *ncuinbran- 
enter  a  rule  requiring  the  clerk  of  the  court  to  ascertain  and 
report,  whether  the  shares  or  interests  in  the  premises,  of  the 
parties  in  the  suit,  are  subject  to  any  lien  or  incumbrances,  by 
judgment,  decree,  or  mortgage,  or  sale  under  execution,  or 
otherwise;  and  if  such  rule  has  not  been  entered  by  any 
party,  the  court  are  required  to  make  an  order  to  the  same 
effect,  before  any  order  for  the  sale  of  the  premises,  or  any 
part  thereof  shall  be  made.'^^ 

It  is  the  duty  of  the  clerk,  to  whom  the  reference  is  made,  ^  y^c  by 
immediately  to  cause  the  necessary  searches  to  be  made,  in  all 
proper  offices  in  which  incumbrances  may  by  law  be  dock- 
eted, filed,  registered,  or  recorded,  and  to  report,  with  all 
convenient  speed,  the  names  of  the  creditors,  the  nature  of 
the  incumbrances,  the  dates  thereof,  and  the  several  amounts 
appearing  to  be  due  thereon.  The  clerk's  fee,  and  the 
expenses  of  such  searches,  must  be  advanced  to  the  clerk  by 
the  petitioners.^^ 

Partitum  and  repartJ]     The  commissioners  are  required  To  mak« 

^  -  partition; 

lorthwith  to  proceed  to  make  partition  according  to  the  judg- 
ment of  the  court,  unless  it  should  appear  to  them,  or  any  if  not  pte- 
two  of  them,  that  partition  cannot  be  made  without  great  ^'*******^*^' 
pi^judice  to  the  owners,  in  which  case  they  are  required  to 
make  a  return  of  such  fact  to  the  court  in  writing,  under  their 
hands.* 


*  2  R,  St.  322.  8.  32.  >•»  Ih.  s.  43. 

'•^  2  R.  St.  324. 8. 42.  *  lb.  s.  28. 
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PimiUon  In   making  partition,  the  commissioners  are  required  to 

made.  divide  the  premises,  and  allot  the  several  portions  and  shares 
thereof  to  the  respective  parties,  quality  and  quantity  cono- 
dered  by  them,  according  to  the  respective  rights  and  interests 
of  the  parties  as  adjudged  by  the  court,  designating  the  seve- 
ral shares  and  portions  by  posts,  stones,  or  other  permanent 
monuments ;  and  they  are  allowed  to  employ  a  surveyor,  with 
the  necessary  assistants  to  aid  them.' 

Beport,  They  are  required  to  make  a  full  and  ample  report  of  their 

proceedings,  under  the  hands  of  any  two  of  them,  specifyiog 
therein  the  manner  of  executing  their  trust,  and  describiog 
the  land  divided,  and  the  shares  allotted  to  each  party,  with 
the  quantity,  courses,  and  distances  of  each  share,  and  a  de- 
scription of  the  posts,  stones,  or  other  monuments  thereof,  and 
the  items  of  their  charges.'' 

(0  be  ae-  The  report  must  be  proved  or  acknowledffed  before  some 

knowledfed,  . 

officer  authorised  to  take  the  proof  of  deeds,  in  the  same  man- 
ner that  deeds  are  required  to  be  proved  or  acknowledged,  to 

«Bd  entitle  them  to  be  recorded,  and  it  must  be  filed  in  the  office 

^^*         of  the  clerk  of  the  court.' 

when  aet         Setting  oMde  report.']     The  court  are  authorised,  on  good 

aside* 

cause  shown,  to  set  aside  the  report,  and  to  appoint  new  com- 
missioners as  often  as  may  be  necessary.  Such  new  commis- 
sioners are  required  to  proceed  in  the  same  manner  as  is  pre- 
scribed for  their  predecessors.' 

Ptoiu  judg.  Final  judgment  on  report.]  Upon  the  report's  being  con- 
firmed by  the  court,  judgment  is  thereupon  given,  that  such 
partition  be  firm  and  effectual  for  ever,  and  such  judgment  is 

icieibct.  declared  to  be  binding  and  conclusive,  1.  On  all  parties  named 
therein,  and  their  legal  representadves,  who  shall,  at  the  time, 


•  lb.  fl.  29.  »  lb.  8. 33. 

'  lb.  8.  80.  »  lb.  B.  84. 
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have  any  interest  in  the  premises  divided,  as  owners  in  fee,  or 
as  tenants  for  years,  or  as  entitled  to  the  reversion,  remainder, 
or  inheritance  of  such  premises,  after  the  termination  of  any 
particular  estate  therein ;  or  who,  by  any  contingency  con- 
tained in  any  will,  or  grant,  or  otherwise,  may  be,  or  may  be- 
come, entitled  to  any  beneficial  interest  in  the  premises ;  or 
who  shall  have  any  interest  in  any  undivided  share  of  the  pre- 
mises, as  tenant  for  years,  for  life,  by  the  curtesy,  or  in  dower : 
2.  On  all  persons  interested  in  the  premises,  who  may  be 
unknown,  to  whom  notice  shall  have  been  given  of  the  appli- 
cation for  partition  by  publication,  as  directed :  and,  3.  On 
all  other  persons  claiming  from  such  parties,  or  persons,  or 
either  of  them.*® 

But  it  is  declared,  that  such  judgment  and  partition  shall 
not  affect  any  tenants,  or  persons  having  claims  as  tenants,  in 
dower,  by  the  curtesy,  or  for  life,  to  the  whole  of  the  premises 
which  are  the  subject  of  the  suit;  and  that  they  shall  not  pre- 
clade  any  person  except  such  as  are  specified  in  the  last  sec- 
tion, from  claiming  any  title  to  the  premises  in  question,  or 
from  controverting  the  title  or  interest  of  the  parties,  between 
whom  the  partition  shall  have  been  made." 

Ccwto,  and  execution  therefor.']  When  final  judgment  for  Cottshow 
partition  is  rendered,  the  court  are  required  to  adjudge  each 
of  the  parties  concerned  therein,  other  than  the  petitioners,  to 
pay  to  such  petitioners,  a  proportion  of  the  costs  and  charges 
of  the  proceedings,  to  be  ascertained  by  the  court,  according 
to  the  respective  rights  of  the  parties,  and  the  proportion  of 
such  costs  assessed  upon  the  unknown  owners,  to  be  chargea- 
ble on  the  part  remaining  undivided.*^ 

Upon  such  judgment,  execution  issues  as  in  personal  ac-  &nd  execu- 
tions, and  may  be  levied  on  the  property  of  the  parties  respec-  ^<>r. 
tively  charged  with  such  costs ;  and  upon  any  share  or  part  of 
the  premises,  allotted  on  any  such  division,  to  any  owner  un- 


"  lb.  B.  35.  "  2  R.  St.  328. 8.  72, 

"  lb.  0.  36. 


584  PKAcncs  in 

known  or  not  nMned»  and  upon  every  poilion  remaining  Biidi* 
vided,  for  the  proportion  adjudged  to  be  paid  bj  sack  owners, 
or  chargeable  to  the  part  remaining  undivided*  Aod  it  is 
declared»  that  a  sale  of  such  premises  thereupon  shall  be  as 
valid  as  if  such  unknowo  owner  had  been  named  in  the  pro- 
ceedings, and  in  such  execution.^^ 
When  peti-  If  the  petitioners  for  any  partitioni  become  nonsuit,  or  suffer 
paycoBta.  ^  discontinuance,  or  a  verdict  passes  against  them,  or  judg^ 
ment  is  rendered  against  them  on  demurrer,  they  must  pay 
costs,  which  are  to  be  recovered  and  collected  as  in  personal 
actions.  ^^ 


SECTION  III. 


OF  THE  PROCEEDINGS  UPON  AN  OIU>SR  OF  SAXJE. 

Searches  far  incumbrances.']  We  have  already  noticed 
the  manner  in  which  any  party  to  the  suit  may  enter  a  rale, 
requiring  the  clerk  to  search  for  liens  and  incumbrances;  and 
that,  if  such  rule  is  not  entered  by  a  party,  tlie  court  are  ^^ 
quired  to  make  an  order  to  the  same  effect,  before  any  order 
for  a  sale  is  made*  And  we  have  seen  in  what  manner  the 
clerk  is  to  execute  such  order, ^^ 


If  partiuon       Order  of  sale.']     We  have  seen,  that  if  it  should  appear  to 

prqudlcUl, 
order  of  »ah 
to  be  ffisde. 


order  of  sale  such  commissiouers,  or  any  two  of  them,  that  partition  caooot 


be  made,  without  great  prejudice  to  the  owners,  they  are  \xs 
make  a  return  of  the  fact  to  the  court,  in  writing,  under  their 


"  lb.  8.  72.  "  Ante,  Vol.  2.  p.  661,  and  sec 

»*  2  R.  St.  32&.  8.  73.  2  R.  St.  324.  0.  ^  43. 
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hands."  A  subsequent  section  provides,  that  if  the  commis- 
sioners, so  appointed,  shall  report  to  the  court,  that  the  lands, 
tenements,  or  hereditaments,  of  which  partition  shall  have 
been  so  directed,  are  so  situated,  or  that  any  distinct  lot,  tract, 
or  portion  thereof,  is  so  situated,  that  a  partition  thereof  cannot 
be  made,  without  great  prejudice  to  the  owners  of  the  same; 
and,  if  the  court  shall  be  satisfied  that  such  report  is  just  and 
correct,  they  may  thereupon,  by  a  rule  to  be  entered  on  the 
filing  of  the  report,  order  the  commissioners  to  sell  the  pre^ 
mises  so  situated,  at  public  auction,  to  the  highest  bidder.^^ 

The  court  are  required  to  direct,  in  the  order,  the  terms  of  JjjJ^'^^^ 
credit  which  may  be  allowed,  for  any  portions  of  the  purchase  ^^^^^. 
money,  of  which  it  shall  think  proper  to  direct  the  investment, 
and  for  such  portions  as  are  required  by  the  provisions  of  the 
statute,  to  be  invested  for  the  benefit  of  any  unknown  owners, 
any  infants,  any  parties  out  of  the  state,  or  any  tenants  for  life, 
in  dower  or  by  the  curtesy." 

It  would  seem,  also,  that  when  the  estate  of  any  tenant  in 
dower,  or  by  the  curtesy,  or  for  life,  to  the  whole  or  any  part 
or  share  of  the  premises  in  question,  has  been  admitted  by  the 
parties,  or  ascertained  by  the  court,  to  be  existing  at  the  time 
of  the  order  for  sale,  and  the  person  entitled  to  such  estate  has 
been  made  a  party  to  the  proceedings,  the  order  of  sale 
should  state  the  determination  of  the  court,  whether  such  es- 
tate ought  to  be  excepted  from  the  rule,  or  ought  to  be  sold.*^ 
And  it  would  appear,  that  if  the  person  so  entitled  is  unknown, 
the  order  of  sale  should  be  so  drawn  as  to  protect  his  rights, 
in  the  same  manner,  as  far  as  possible,  as  if  he  had  appeared.^^ 

If  the  clerk  has  reported,  on  a  reference  to  him  for  the  pur* 
pose,  that  there  are  any  existing  incumbrances  upon  the  estate 
or  interest  in  the  premises,  of  any  party  named  in  the  proceed- 
ings in  the  suit,  the  court  are  also  required,  to  direct  in  the 


"  2  R.  St.  322.  8. 28.  ante.  Vol.        "  lb.  s.  38. 
2.  p.  581.  2<^  2  R.  St.  325.  s.  50. 

"  2  R.  St.  323.  e.  37.  «  2  R.  St.  326.  s.  ^"i. 
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order  of  sale,  that  the  commissioners  bring  into  conrt,  and 
pay  to  the  clerk  thereof,  the  portion  of  the  monies  arising  from 
the  sale  of  the  estate  and  interest  of  such  party,  after  de- 
ducting the  portion  of  the  costs,  charges,  and  expenses  to 
which  it  is  liable.^ 

How  ineam-  Payment  and  iotisf action  of  incumbrances.']  Where  the 
obtAiD  pmy-  clerk  has  reported  that  there  are  existing  incumbraiices  upoo 
the  estate  or  interest  in  the  premises  of  any  party  named  in  the 
proceedings  in  the  suit,  and  the  portion  of  the  monies  ari^g 
from  the  sale  of  the  estate  and  interest  of  such  party  has  been 
paid  to  the  clerk  agreeably  to  the  order  of  sale,^  he  may  ap- 
ply to  the  court  to  order  such  monies,  or  such  part  thereof  as 
he  claims,  to  be  paid  to  him.^^ 

The  application  must  be  accompanied  by  the  affidavit  of 
the  party,  stating  the  true  amount  actually  due  on  each  in- 
cumbrance, the  owner  of  such  incumbrance,  and  his  residence, 
as  far  as  known  to  the  party.  It  must  also  be  accompanied 
by  an  affidavit  of  the  due  service  of  a  notice  on  each  owner 
of  any  incumbrance,  of  the  intention  to  make  such  applica- 
tion, at  least  fourteen  days  previously .^^ 

As  to  the  service  of  the  notice,  if  the  owner  of  the  incum- 
brance resides  in  this  state,  it  must  be  served  personally,  or  if 
he  be  absent  from  his  residence,  by  leaving  a  copy  there,  with 
fiome  person  of  proper  age  ;  if  he  resides  out  of  the  state,  the 
aotice  may  be  served  on  him  personally,  twenty  days  pre- 
viously to  the  application,  or  by  publishing  it  in  the  state  pa- 
per four  weeks  successively,  once  in  each  wetk.^ 

Upon  such  application  and  proof  of  notice  being  made,  the 
court  are  required  to  proceed  to  hear  the  proofs  and  allega- 
tions of  the  parties.  If  any  question  of  fact  &h«iuld  arise, 
which  in  the  opinion  of  the  court,  cannot  be  satisfactorily  de- 
termined without  a  trial  by  jury,  the  court  are  required  to 


-'^  2  R.  St.  324.  0.  44.  "  lb.  a.  45. 

^'  Ih,  «  lb. 
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award  a  feigned  issue,  to  be  tried  as  in  other  cases.  Tiie 
costs  of  sach  trial  must  be  paid  by  the  party  failing ;  and  th^ 
payment  is  to  be  enforced  by  attachment  as  in  other  cases.^ 

When  the  amount  of  existing  incumbrances  has  been  ascer- 
tained, the  court  are  required  to  proceed  to  order  a  distribu- 
tion of  the  monies  so  brought  into  and  remaining  in  court, 
among  the  several  creditors  having  the  incumbrances,  accord- 
ing to  their  priority  respectively." 

It  is  the  duty  of  the  clerk,  or  other  officer  of  the  court,  by  on^^^^ 
whom  an  incumbrance  has  been  paid  off,  to  procure  satisfac-  ^'^'^^^ 
tion  thereof  to  be  acknowledged,  in  the  form  required  by  law, 
and  to  cause  the  incumbrance  to  be  duly  satisfied  or  cancelled 
of  record,  and  to  defray  the  expenses  thereof  out  of  the  por- 
tion of  the  monies  in  court  belonging  to  the  party  by  whom 
such  incumbrance  was  payable.^ 

It  is  provided  that  these  proceedings  to  ascertain  and 
settle  the  amount  of  incumbrances,  shall  not  affect  any  other 
party  in  the  suit,  nor  delay  the  paying  over,  or  investing  of 
monies,  to,  or  for  the  benefit  of  any  party  upon  whose  estate 
in  the  premises  there  shall  not  appear  to  be  any  existing  in- 
cumbrances.*® 

Proceedings  where  there  are  estates  for  Ufe^  fyc]     When-  J^^^*  *» 
ever  the  estate  of  any  tenant  in  dower,  or  by  the  curtesy,  or  ^^fl^^ 
for  life,  to  the  whole  or  any  part  or  share  of  the  premises  in  JS^JJJ^'^ 
quest'on,  has  been  admitted  by  the  parties,  or  ascertained  by  ^^^ 
the  court,  to  be  existing  at  the  time  of  the  order  for  sale,  and 
the  person  entitled  to  such  estate  has  been  made  a  party  to  the 
proceedings,  the  court  are  required  first  to  consider  and  de-  coon  to  do- 
termine,  under  all  the  circumstances  of  the  case,  whether  such  whether  to 

,  MllUioii 

estate  ought  to  be  excepted  from  the  sale,  or  whether  it  shoulu  f^»'^\ 
be  sold ;  and  in  making  such  determination  they  are  directed 
to  have  regard  to  the  interest  of  all  the  parties.^ 


»  2  R.  St.  325.  B.  46.  »  lb.  8.  49. 

«  lb.  8. 47.     .  ^  lb.  8.  60. 

lb.  8. 48. 
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t[cw!r'/[r  '*  ^  ^^'^  ^**  ^'^^  premises,  including  such  estatCi  is  ordered^ 
the  estate  and  interest  of  every  such  tenant  or  person  passes 
thereby  ;  and  it  is  declared  that  the  purchaser,  his  heirs,  and 
assigns,  shall  hold  such  premises  free,  and  discharged  from  all 
claims  by  virtue  of  any  such  estate  or  interest,  whether  the 
same  be  to  any  undivided  share  of  a  joint  tenant  or  tenant  in 
common,  or  to  the  whole  or  any  part  of  the  premises  sold.^ 

mdd  ***t^-       Upon  such  sale  being  made  of  any  such  interest  or  estate, 

^nZnt  oi'  ^^^  court  are  required  to  direct  the  payment  of  such  sum  in 
gross,  out  of  the  proceeds  thereof,  to  the  person  entitled  to 
such  estate  in  dower,  tenancy  by  the  curtesy,  or  tenancy  for 
life,  as  shall  be  deemed,  upon  the  principles  of  law,  applica- 
ble to  annuities,  a  reasonable  satisfaction  for  such  estate  or  in* 
terest,  and  which  the  person  so  entitled,  shall  consent  to  accept 
in  lieu  thereof  by  an  instrument  under  seal,  duly  acknowledged, 
or  proved,  in  the  manner  that  deeds  are  required  to  be  proved, 
to  entitle  them  to  be  recorded.^ 

without  Ml       In  case  no  such  consent  is  criven  at  or  before  the  coming  is 

consent;  " 

of  the  report  of  sale  by  the  commissioners,  then  the  court  are 
required  to  ascertain  and  determine  what  proportion  of  the 
proceeds  of  such  sale,  after  deducting  all  expenses,  will  be  a 
just  and  reasonable  sum  to  be  invested  for  the  benefit  of  the 
person  entitled  to  such  estate  or  interest  in  dower,  by 
the  curtesy,  or  for  life,  and  to  order  the  same  to  be  brou^t 
into  court,  for  that  purpose." 
such  tnm  The  proportions  of  the  proceeds  of  such  sale,  are  directed 
taincd.  to  be  asccrtuued  and  determined,  in  the  several  cases  as  fol- 
lows: !•  If  an  estate  in  dower  was  included  in  the  order  of 
sale,  its  proportion  is  to  be  one  third  of  the  proceeds  of  the 
sale  of  the  premises,  or  of  the  sale  of  the  undivided  share  io 
the  premises,  upon  which  the  claim  of  dower  existed :  2.  If 
an  estate  by  the  curtesy,  or  other  estate  for  life,  is  incladed 
in  the  order  of  sale,  its  proportion  is  to  be  the  whole  proceeds 


»'  lb.  8. 51.  «  2  R.  St.  826.  s.  63. 

^  lb.  8. 52. 
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of  tlie  sale  of  the  premises,  or  of  the  sale  of  the  UDdivided 
share  thereof,  in  which  such  estate  is  :  And  in  all  cases,  the 
proportion  of  the  expenses  of  the  proceedings  are  to  be  de- 
ducted from  the  proceeds  of  the  sale.^ 

If  the  persons  entitled  to  any  such  estate  in  dower,  by  the  j^'^^i^tvn- 
curtesy  or  for  life,  be  unknown,  the  court  are  required  to  take  J^^i'^i^  ^"^ 
order  for  the  protection  of  the  rights  of  such  persons,  in  the  '**^^* 
same  manner,  as  far  as  may  be,  as  if  they  were  known  and 
had  appeared.^ 

Sale  and  report']    The  commissioners  are  required  to  give  JJj^^ «  ^^ 
notice  of  any  sale  to  be  made  by  them,  (or  the  same  time,  and 
in  the  same  manner,  as  is  required  by  law  on  sales  of  real 
estate  by  sheriffs  on  execution.^® 

The  terms  of  the  sale  must  be  made  known  at  the  time ;  ^^^^' 
and  if  the  premises  consist  of  distinct  buildings,  farms,  or  lots, 
they  must  be  sold  separately.^ 

Neither  of  the  commissionersi  nor  any  person  for  the  bene-  who  may 
fit  of  either  of  them,  are  allowed  to  be  interested  in  the  pur- 
chase, nor  can  they  directly  or  indirectly  purchase  any  of  the 
premises  sold,  nor  can  any  guardian  of  any  infant  party  in  the 
suit  purchase  or  be  interested  in  the  purchase  of  any  lands 
being  the  subject  of  the  suit,  except  for  the  benefit  or  in  be- 
half of  the  infant;  but  all  such  sales  ai*e  declared  to  be  void.^ 

After  completing  the  sale,  the  commissioners  are  required  ^^^, 
to  report  the  same  to  the  court  on  oath,  with  a  description  of 
the  diflerent  parcels  of  land  sold  to  each  purchaser,  the  name 
of  such  purchaser,  and  the  price  bid  by  him ;  and  the  report 
mast  be  filed  in  the  court.^ 

CcnfimuUion^  conveyances,  costSj  fyc]  If  the  sales  arcQ^^^^, 
approved  and  confirmed  by  the  court,  an  order  is  entered,  ^7^^"* 
directing  the  commissioners,  or  any  two  of  them,  to  execute 


«  lb.  8. 64.  "  lb.  s.  67. 

^  lb.  8. 65.  3«  lb.  8.  58. 

**  lb.  8.  66.  ^»  Ih.  fl.  59. 
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conveyances  pursuant  to  the  sales,  and  which  they  are  accord- 
ingly authorised  to  do.^ 
conTcyu-        The  conveyances  so  executed  must  be  recorded  in  the 

CM  recorded.  '^ 

county  where  the  premises  are  situated ;  and  it  is  declared  diat 
they  shall  be  a  bar,  both  in  law  and  equity,  against  all  per- 
sons interested  in  the  premises  in  any  way,  who  shall  have 
been  named  as  parties  in  the  proceedings;  and  against  all 
such  persons  and  parties  as  were  unknown,  if  notice  shall 
have  been  given  of  the  application  for  partition,  by  the  pub- 
lication required ;  and  against  all  other  persons  claiming  Grom 
such  parties  or  either  of  them.^^ 
co8u,  Ike  The  costs  and  expenses  of  the  proceedings,  are  to  be  de- 
ducted from  the  proceeds  of  every  sale,  made  by  the  com- 
missioners ;  and  they  are  in  the  first  instance,  to  pay  them  to 
the  petitioners  or  their  attorney .^^ 

Payment  of  DdtTibution  of  procceds.']  The  proceeds  of  the  sale,  after 
deducting  the  costs,  are  to  be  divided  among  the  parties, 
whose  rights  and  interests  have  been  sold,  in  proportion  to 
their  respective  rights  in  the  premises ;  and  the  shares  of  such 
of  the  parties,  as  are  of  full  age,  are  to  be  paid  to  them,  or 
their  legal  representatives,  by  the  commissioners,  or  must  be 
brought  into  court  for  their  use.^ 

in  cue  of        Where  any  of  the  known  parties  are  infants,  the  court  are 

"^  "*  '  authorised,  in  their  discretion,  to  direct  the  shares  of  surh  in- 
fants to  be  paid  over  to  the  general  guardian,  or  to  be  invested 
in  permanent  securities,  at  interest,  in  the  name,  and  for  the 
benefit  of  such  infants.^ 

orif  imrties      If  any  of  the  parties,  whose  interests  have  been  sold,  are 

•ra  toieDt  or 

not  known,  absent  from  the  state,  without  legal  representatives  in  the  state, 
or  are  not  known,  or  named  in  the  proceedings,  the  court  are 
required  to  direct  the  shares  of  such  parties,  to  be  invested  in 


*•  2  R.  St.  827.  B.  60.  «  lb.  s.  63. 

«  lb.  8. 61.  "  lb. «.  64. 

«  lb.  s.  62. 
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permanent  securities  at  interest,  for  the  benefit  of  sucb  parties, 
until  claimed  by  them,  or  their  legal  representatives.^ 

Where  the  proceeds  of  a  sale,  belontrinir  to  a  tenant  in  or  are  tea- 
dower,  or  by  the  curtesy,  or  for  life,  are  brought  into  court,  jj^^«o^ 
as  directed  by  the  statute,  the  court  are  required  to  direct  the 
same  to  be  invested  in  permanent  securities,  at  interest,  so  that 
such  interest,  shall  annually  be  paid  to  the  parties  entitled  to 
such  estates,  during  their  lives  respectively.^ 

The  court  is  authorised,  in  its  discretion,  to  require  all,  ^^^y^^' 
or  any  of  the  parties,  before  they  shall  receive  any  share  of 
the  monies  arising  from  the  sale,  to  give  security  to  the  satis- 
faction of  the  courti  to  refund  such  share,  with  interest  thereon, 
in  case  it  should  afterwards  appear,  that  such  party  was  not 
entided  to  it.*^ 

Securities  and  investmetUs.']  The  court  having  directed  Security  re- 
that  portions  of  the  purchase  money,  should  be  invested  on 
the  security  of  the  premises  sold,  and  having  accordingly^ 
in  the  order  of  sale,  directed  the  terms  of  credit,  which  are  to 
be  allowed,  for  the  portions  so  invested,^^^  it  is  required,  that 
such  portions  should  always  be  secured  at  interest,  by  a  mort- 
gage of  the  premises,  by  a  bond  of  the  purchaser,  and  by 
such  other  security  as  is  prescribed  by  the  court.^^ 

The  commissioners  may  take  separate  mortgages,  and  other  KJ^  - 
securities,  for  such  convenient  shares,  or  portions  of  the  pur- 
chase money,  as  are  so  directed  by  the  court  to  be  invested, 
in  the  name  of  the  clerk  of  the  court,  and  his  successors  in 
office,  or  of  any  one  of  such  clerks ;  and  for  such  shares,  as 
any  known  owner,  of  full  age,  shall  desire  to  have  so  invested, 
in  the  names  of  such  owners.^ 

Upon   the  sales  being  confirmed,  the  commissioners  are  "^  dispoMd 
directed  to  deliver  suoh  mortgages  or  other  securities,  to  the 


«  lb.  6.  65.  »"  2  R.  St.  323.  b.  38. 

*•  lb.  8.  66.  *■  lb.  B.  89. 

•^  lb.  8.  67.  "  lb.  s.  40. 
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clerk  of  the  court,  or  to  the  known  owners  whose  shares  were 
thus  invested.^ 

The  statutes  afterwards  provide,  that  where  any  security  is 
directed  to  be  taken  by  the  court,  or  any  investment  to  be 
made,  or  where  any  security  has  been  taken  by  commissionen 
on  the  sale  of  any  real  estate  as  before  directed,  except  where 
provision  is  made  for  taking  the  same  in  the  name  of  a  known 
owner,  the  bonds,  mortgages,  or  other  evidences  thereof,  sfaiD 
be  taken  in  the  name  of  the  clerk  of  the  court,  and  his  suc- 
cessor in  office,  who  shall  hold  the  same  by  virtue  of  their 
respective  offices,  and  shall  deliver  them  to  their  successors/' 

cierk'to  re-      It  is  the  dutv  of  such  clcrks  to  receive  the  interest  or  priih 

celve  Inter-      ^  •^  * 

Sj  d^ir^and  ^'P^'  ^^  ^°y  ^""^^  ^^  ^^^y  become  due,  and  to  apply  or  re-in- 
reinvut;     y^g^  |)|g  game,  accordiug  to  the  circumstances  of  the  case,  as 

the  court  may  direct ;  and,  once  in  every  year,  to  render  to  die 
court  an  account  in  writing,  and  on  oath,  of  all  monies  re^ 
ceived  by  them,  and  of  the  application  thereof;  and  upon  anj 
neglect  to  render  such  account,  and  upon  any  misapplication 
of  any  monies  received,  the  court  are  required  to  suspend 
such  clerk  from  exercising  the  duties  of  his  office,  and  imme- 
diately to  report  his  delinquency  to  the  governor,  to  the  end 
that  he  may  be  removed  by  the  governor  and  senate.^ 
AwHn  wbat      All  investments  and  re»investments  under  the  provisions  of  the 
statute,  must  be  made  in  the  public  stocks  of  the  United  States, 
or  of  this  state,  or  on  bond  and  mortgage  upon  unincumbered 
real  estate,  of  at  least  double  the  value  of  such  investment; 
and  no  such  security,  bond,  mortgage,  or  other  e\idence  of 
such  investment  can  be  discharged,  transferred,  or  impaired, 
by  any  act  of  the  clerk,  without  the  order  of  the  court,  en- 
tered  in  the  minutes  thereof.^ 
0eeuritiei        Any  pcrsou  interested  in  such  investments  or  secnrides 
cnuJT'^   may,  with  the  leave  of  the  court,  prosecute  the  same  in  the 


'•"»  2  R.  St.  324.  8.  41.  "  lb.  B,  69, 

''  2  R.  St.  32ft.  s.  68.  »  lb.  s.  70. 
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name  of  die  existing  clerk ;  and  it  is  declared  that  no  suit 
shall  abate  by  the  death,  removal  from  office,  or  resignation 
of  the  clerk  to  whom  such  evidences  were  executed,  or  of  any 
of  his  successors.^ 


SECTION  IV. 


OF  FBOCEEDINGS  IN  SBXOB. 

Upon  any  final  judgment  rendered,  that  partition  be  made, 
or  confirming  a  partition,  or  for  the  sale  of  any  premises, 
or  confirming  such  sale,  a  writ  of  error  may  be  brought  by 
any  of  the  parties  to  such  judgment,  jointly  or  separately, 
and  without  the  consent  of  any  co-plaintiff  or  co-defendant, 
mitbin  the  same  time,  and  under  the  like  restrictions,  as  in 
cases  of  personal  actions.^  And  it  is  declared  that  it  shall 
uot  be  necessary  for  a  plaintiff  or  defendant  bringing  such 
vrit,  to  summon  and  sever  any  co-plaintiff,  or  co-defendant.^ 

Error  may  be  assigned  upon  such  writ,  for  any  erroneous 
adjudication  upon  the  rights  of  any  of  the  respective  defend- 
ant or  respective  plaintiffs,  and  the  court  are  required  to 
direct  the  person,  whose  interest  is  affected  by  such  adjudica^ 
tion,  to  plead  to  such  assignment  of  errors,  and  to  appear  ih 
such  cause  as  a  defendant  in  error.^ 

The  court  are  authorised  to  give  judgment  either  for 
affirmance  or  reversal,  in  part  or  in  whole,  with  costs  to  be  paid 
by  either  of  the  parties,  or  by  any  one  or  more  defendimt  or 
plaintiff,  to  his  co-defendant  or  co-plaintiff.^ 


«  lb.  B.  71.  "  lb.  8.  77. 

»*  2.  R.  St.  329.  8.  75.  "  lb.  s.  78. 
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CHAPTER  VI. 


O^  THE  PBACnCE  IN  THE  ACTION  OF  REPLEVIN. 


Frewnt 
pncUcc* 


The  proceedings  in  this  action  are  now  so  almost  entirely 
regulated  by  statute,  that,  in  treating  of  its  practice,  we  shall, 
with  very  few  exceptions,  only  refer  to  those  regulations, 
without  noticing  any  former  rules  or  decisions* 


Beplevlii 
originally 
uiedfor  a 
wrongAil 
distreii, 


bat 

lay  ai  com- 
mon Iftw, 
foi'  aay^in- 
lawftif 
taking; 

and  now  Am 
for  an  on- 
Sawftilde- 
tentioii 


The  acdon  of  replevin  was  originally  used  as  a  remedy  in 
cases  of  a  wrongful  distress ;  and  so  seldom  was  it  resorted  to 
in  other  cases  of  unlawful  taking,  that  Sir  William  Black- 
stone,  in  his  Commentaries,  speaks  of  it  as  a  remedy  in  cases 
of  distress  only;'  but  it  is  well  settled  that  it  lay  at  comcDOD 
law  for  any  unlawful  taking.^  A  taking,  however,  uduI  the 
late  revision  of  our  statutes,  was  essential  to  support  the  action, 
an  unlawful  detention  not  being  sufficient.  But  it  lies  dow 
for  an  unlawful  detention  as  well  as  taking,  and  may  be  con- 
sidered as  a  substitute  for  the  action  of  detinue,  which  is  abch 
ushedy  and  a  collateral  remedy  with  trespass  and  trover. 


^*1  ?«  Replevin  may  be  brought  whenever  goods  or  chattels  bare 
been  wrongfully  distrained,  or  otherwise  wrongfully  taken,  or 
are  wrongfully  detained,  for  their  recovery,  and  for  the  reco- 
very of  the  damages  sustained  thereby.^  But  it  will  not  lie 
for  proper^  taken  by  virtue  of  a  warrant  for  the  coUecdon  of 


^  8  Bl.  Com.  146. 

*  1  Scoal.  &  Lef.  Rep.  327. 
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a  tax,  assessment,  or  fine,  in  pursuance  of  any  statute  of  the 
state  ;^  nor  will  it  lie  at  the  suit  of  a  defendant  in  an  execu- 
tion or  attachment  to  recover  goods  or  chattels  seised  by  virtue 
thereof,  unless  such  goods  and  chattels  are  exempted  by  law 
from  such  execution  or  attachment ;  and  it  will  not  lie  for  such 
goods  and  chattels  at  the  suit  of  any  other  person,  unless  he 
has,  at  the  time,  a  right  to  reduce  into  his  possession  the  goods 
taken/ 

Whenever,  by  statute,  executors  or  other  persons,  suing 
in  the  right  of  another,  are  authorised  to  maintain  actions  of 
trespass  for  any  personal  property,  wrongfully  taken,  they 
are  allowed  to  maintain  replevin  also.^ 

Although  replevin  was  formerly  in  use  only  in  cases  ofitaadvinu- 
wrongful  distress,  its  advantages  as  a  remedy  over  other 
actions,  on  account  of  its  arresting  and  holding  the  specific 
property* claimed,  has  latterly  caused  it  to  be  resorted  to  fre* 
quently  in  other  cases,  and  will  no  doubt  hereafter,  under  the 
improvements  made  by  statute,  render  it  a  favourite  remedy  in 
ordinary  cases,  and  much  better  known  as  such  than  in  cases 
of  distress. 

The  proceedings  in  the  action,  whether  in  cases  of  distress,  Bobjeetsr* 

ranged. 

or  in  other  cases,  are  generally  the  same,  and  may  be  the 
same  almost  without  any  variation.  But  there  are  many  pro- 
ceedings which  may  occur  in  cases  of  distress,  which  are 
wholly  foreign  to  the  practice  in  other  case^,  and  which,  if 
treated  of  at  the  same  time,  would  serve  to  confuse  the  sub- 
ject. They  will,  therefore,  be  considered  separately,  and 
under  the  following  heads:  1.  The  proceedings  in  ordinary 
cases  :  2.  The  proceedings  peculiar  to  cases  of  distress. 

But  it  is  necessary,  here,  to  give  the  reader  notice,  that  it 
is  not  our  purpose  to  treat  of  all  the  proceedings  in  cases  of 


*  lb.  s.  4.  '2  R.  St.  622.  s.  2. 

■  Jb.  fl.  5, 
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distress,  under  the  second  of  the  above  heads ;  but  only  of 
such  as  are  peculiar  to  those  cases.  The  proceedings  gene- 
rally in  such  cases  will  be  found  under  the  first  head  only. 


SECTION  I. 


OF  THE  FIlOC££]>i:!CGS  IN  BEPLEVIN  IN  OSDINABV  GA8ES« 

hv"1!?!r*^*^  Wn/,  and  plainiijpi  affidavit  and  bond.^  Actions  of 
replevin  are  required  hereafter  to  be  commenced,  in  all  cases, 
by  writ,  which  must  be  issued  out  of  the  court  in  which  it  is 
made  returnable,  and  be  substantially  in  the  following  form : 

itsform.  "  The  People,  fcc,  To  the  Sherifl,  &.c. 

^<  Whereas  A  B  complains  that  C  D  has  taken,  and  does 
unjustly  detain,  (or,  *  does  unjustly  detain,'  as  the  case  may  be,) 
one  horse,  one  cow,  and  five  sheep,  (or,  '  one  silver  tankard, 
one  mahogany  table,  and  six  chairs,'  be,  particularly  de- 
scribing the  goods  and  chattels  to  be  replevied,)  therefore,  we 
command  you,  that  if  the  said  A  B  shall  give  you  security, 
as  required  by  law,  to  prosecute  his  said  complaint,  and  to 
return  the  aforesaid  goods  and  chattels,  if  return  thereof  shall 
be  adjudged,  and  to  pay  all  such  sums  of  money  as  may  be 
recovered  against  him  hereupon,  that  you  cause  the  same 
goods  and  chattels  to  be  replevied  and  delivered  to  the  said 
A  B  without  delay ;  and  ako  that  you  summon  the  said  C 
D  to  appear  before  our  justices  of  the  supreme  court  oi  judi- 
cature, at  the  capitol  in  the  city  of  Albany,  (or  'before  the 
judges  of  the  court  of  common  pleas.  Sic.')  on  the 
day  of  next,  (some  day  on  which  writs  in  personal 

actions  may  be  made  returnable,)  to  answer  the  said  A  B  in 
the  premises.  And  in  case  you  cannot  find  the  aforesaid 
goods  and  chattels,  within  your  county,  so  as  to  replevy  tbe 


REPLEVIN.  597 

same,  as  you  are  above  commanded,  then  we  do  further  com- 
mand you  that  you  take  the  body  of  the  said  C.  D.,  and  that 
you  have  him  before  our  said  justices,  (or,  ^  the  said  judges,') 
at  the  place,  and  on  the  day  above  mentioned,  to  answer  the 
said  A  B  in  the  premises. 
"  Witness,  &c."^ 
If  the  action  is  by  or  against  the  ^eriff  of  the  county,  the  where  sber- 
writ  and  process  in  the  cause  must  be  awarded  to,  and  exe-^^'^^w<U' 
cuted  by,  the  coroners  of  the  county ;  but  executions  must  be  bow,  ezeca- 
awarded  and  executed,  as  in  other  cases.^ 

The  statutes  require,  that  before  the  writ  can  be  executed  in  Writ  issued, 
any  case,  the  following  provisions  shall  be  complied  with : 

1.  An  affidavit  must  be  made  by  the  plaintiff  in  the  action,  ^^Jf  ^^^** 
or  by  some  one  in  his  behalf,  stating  that  the  plaintiff  is  the  "^'^ 
owner  of  the  property  described  in  the  writ,  or  that  he  is 

then  lawfully  entitled  to  the  possession  thereof;  and  that  the 
same  has  not  been  taken  for  any  tax,  assessment,  or  fine, 
levied  by  virtue  of  any  law  of  this  state,  nor  seized  under 
any  execution  or  attachment  against  the  goods  and  chattels 
of  the  plaintiff,  liable  to  execution.  The  affidavit  must  be 
sworn  to  before  some  proper  officer,  and  must  be  annexed  to, 
or  delivered  with  the  writ. 

2.  The  plaintiff,  or  some  one  in  his  behalf,  must  execute  a  bond9iven 

'^        ,  .  .  by  plaintiff. 

bond  to  the  sheriff,  or  other  officer  to  whom  the  writ  is  directed, 
with  the  addition  of  his  name  of  office,  with  sufficient  sureties, 
to  be  approved  by  such  sheriff,  in  a  penalty  at  least  double 
the  value  of  the  property  specified  in  the  writ,  which  value 
must  be  ascertained  by  the  oath  of  one  or  more  disinterested 
witnesses,  to  be  sworn  and  examined  by  the  sheriff.  The  bond 
must  be  conditioned,  that  the  plaintiff  will  prosecute  the  suit 
to  effect,  and  without  delay,  and  that  if  the  defendant  recover 
Judgment  against  him  in  the  action,  he  will  return  the  same 
property,  if  return  thereof  be  adjudged,  and  will  'pay  to  the 


''  2  R.  St.  523.  8. 6.  »  2  R.  St.  538.  s.  67. 
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defendant  all  such  sums  of  money  as  may  be  recoTcred 
against  him  by  such  defendant  in  the  said  action,  for  aoy 
cause  whatever.^ 

oOhS  Writ,  Execution  of  the  writ^  summons^  and  defendant's  Joiirf.] 
Upon  receipt  of  the  writ,  and  of  the  aboveroentioiied 
affidavit  and  bond,  the  sheriff  is  required  forthwith  to  proceed 

hy  deliver-    lo  exccute  the  Writ,  by  deliverincr  possession  of  the  property 

Ing  property,  •'  "   ■ 

named  in  it,  to  the  plaintiff  or  his  authorised  agent,  and  by 
summoning  the  defendant  according  to  the  tenor  of  the  writ." 
and  lerving  The  summous  must  be  served  on  the  defendant  by  deliver- 
ing to  him  personally,  if  he  can  be  ft/und,  a  brief  note  in 
writing,  signed  by  the  officer  serving  it,  and  stating  the  name 
of  the  plaintiff  in  the  writ,  and  of  his  attorney,  if  the  writ  be 
prosecuted  by  one,  the  court  from  which  it  issued,  and  tlie 
time  when  and  place  where  the  defendant  is  required  to  ap- 
pear. If  he  cannot  be  found,  it  may  be  served  by  leaving  at 
his  usual  place  of  abode,  with  his  wife,  or  with  some  persoo 
of  proper  age,  a  like  note  in  writing.^^ 

Baiiding  If  the  property  to  be  replevied,  or  any  part  of  it,  be  seen- 

broken  open,  red  or  couccalcd  in  any  dwelling  house,  or  other  buildiug,  or 
concealed,  enclosure,  the  officer  is  required  publicly  to  demand  deliver- 
ance of  it,  and  if  it  is  not  delivered  by  the  defendant  or  some 
other  person,  to  cause  such  house,  building  or  enclosure  to 
be  broken  open^  and  to  make  replevin,  according  to  the  writ, 
and  if  necessary,  to  take  to  his  assistance  the  power  of  bis 
county.^ 

If  property       If  thc  property  described  in  the  writ  has  been  removed  or 

be  removed  i     ■  i_    • 

&c  N>  that   concealed,  so  that  the  sheriff  cannot  make  delivery  of  it,  be  is 

delivery  can  . 

Sheriff  10*^*'  required  to  arrest  the  body  of  the  defendant,  and  keep  bim  in 
Snt,^bu?io*'"  ^^^  custody,  in  the  same  manner  as  on  a  capias  ad  respon- 


»  2  R.  St.  623.  8.  7.  "  lb.  b.  9. 

"  2  R.  St.  534.  8.  8.  »»  lb.  s.  10. 
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dendum  ia  a  personal  action,  until  he  executes  the  bond  pre-  Jj^hufew"* 
scribed  by  the  statutes,  or  is  otherwise  legally  discharged.^^     ^^ 

The  bond  prescribed,  and  upon  the  execution  of  which,  bond; 
the  defendant  is  entitled  to  be  discharged  from  the  arrest,  at  ^t"  fo^> 
any  time  before  final  judgment  is  had  in  the  cause,  must  be 
executed  to  the  officer  who  has  made  the  arrest,  with  the 
addition  of  his  name  of  office,  in  a  penalty  at  least  double  p«naii} , 
the  value  of  the  property  described  in  the  writ,  as  such  value 
shall  have  been  ascertainec^  by  such  officer,  in  the  manner 
prescribed  in  relation  to  the  plaintifi^s  bond  before  noticed, 
with  such  sureties  as  shall  be  approved  of  by  the  officer,  con-  Bureuc«, 
ditioned  that  the  defendant  shall  abide  the  order  and  judgment  condition, 
of  the  court  in  the  action,  and  that  he  will  cause  special  bail  to 
the  action  to  be  put  in,  if  the  same  be  required.^^ 

Claim  of  property i  and  proceedings  thereupon*']     If  the  if  property 
defendant,  or  any  other  person  who  is  in  possession  of  the  *^^^^^  '<> 

'  •'  r  r  summon 

goods  and  chattels  specified  in  the  writ,  claims  property  ini"y«^^' 
them,  or  in  any  part  of  them,  and  pays  to  the  sherifl*  his  fees, 
and  the  fees  of  the  jury  for  trying  his  claim,  the  sherifi*  is  re- 
quired to  take  the  goods  described  in  the  writ  and  detain  them' 
in  his  custody ;  and  forthwith  to  summon  a  jury  to  appear  be- 
fore him,  at  such  time  and  place  as  he  shall  specify,  and  which 
must  be  within  two  days  thereafter,  to  try  the  validity  of  the 
claim.** 

Tbe  sherifl*  must  irive  notice  to  the  parties,  theh  ^ents  ornndnowy 

I'll*  Ml  porllci. 

attornies,  of  the  time  and  place  at  which  the  jury  will  appear; 
at  which  time  it  is  directed  that  he  should  swear  the  jury,  and  proceeding* 
that   such  proofs  and  allegations  as  the  parties  may  produce,  ^^^^^  ^^' 
should  be  submitted  to  them." 

Process  of  subpoena  may  be  issued  under  the  seal  of  the  witncssw. 
court  in  which  the  action  is  pending,  to  compel  the  attondanre 
of  witnesses  before  the  sheriff  and  jury,  in  tiie  same  manner 


.3  lb.  8. 11.  IS  2  R.  St.  525.  8. 13. 

"  lb.  8. 12.  "  ^'  '•  ^^' 
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Inquiiidon, 
if  not  for 
claimant, 
aberiff  to 
make  deli- 
veranM ; 


but  if  for 
claimant, 
not  lo  deli- 
ver, unleai 
plaintiir  in* 
demnifiea 
bim,  4E€. 


Bheriff  lia- 
ble to  for- 
feiture wbo 
deliYers 
without  in- 
quisition, 


andtodama- 


If  floods  not 

plainttir  pro 
ceede  In  the 
replevin. 


and  with  the  like  effect,  as  upon  the  execution  of  writs  of  in- 
quiry in  personal  acdons ;  and  the  sheriff  is  authorised  to  ad- 
minister oaths  to  the  witnesses.^'' 

If  the  jury,  by  their  inquisition,  find  that  the  property  in 
the  goods  and  chattels  is  not  in  the  person  claiming'  them,  the 
sheriff  is  required  forthwith  to  make  deliverance  of  them  to 
the  plaintiff." 

But  if  the  jury  find  that  the  property  in  the  goods  and 
chattels  is  in  the  person  who  has  made  the  claim,  the  sheriff  is 
forbidden  to  deliver  them,  unless  the  plaintiff  indenmifies  him 
to  his  satisfaction,  for  delivering  die  property  claimed,  and 
refunds  to  the  claimant  the  fees  of  the  sheriff  and  jury,  re- 
required  to  be  paid  by  him ;  in  which  case  the  sheriff  is 
authorised  to  deliver  the  property  to  the  plaintiff.*^ 

It  is  declared,  that  any  sheriff,  or  other  ofiicer,  to  whom  a 
writ  of  replevin  may  be  delivered,  who  shall  deliver  to  the 
plaintiff  any  goods  and  chattels  which  shall  have  been  thns 
claimed,  with  due  notice  of  such  claim,  and  before  the  same 
is  inquired  into  and  decided  according  t6  law,  shall  forfeit  to 
the  person  making  such  claim,  two  hundred  and  fifty  dollars, 
besides  being  liable  for  all  damages  which  such  person  ma}* 
have  sustained  by  such  delivery;  and  that  such  damages 
may  be  recovered  io  the  same  action,  or  in  another  suit,  at 
the  election  of  the  party .^^ 

If  the  goods  and  chattels  specified  in  the  writ  have  not  been 
dcfiver^*^  to  th#  plaintiff,  he  nmy  proceed  in  the  action  for 
their  recovery,  or  the  recovery  of  tbctr  value.** 


Return  of 
writ,  how 

IBOd^ 


.  Return  of  the  writ.']  The  sheriff  is  required  to  return  the 
writ  at  or  before  its  return  day  ;  and  to  annex  to  it,  and 
transmit  with  it,  the  affidavit  delivered  to  him,  together  with 
the  names  of  the  persons  who  were  sureties  in  the  bond  taken 
by  him  for  the  plaintiff,  with  dieir  additions,  occupations,  and 


"  lb.  8. 15. 
"  lb.  8. 16. 
"  lb.  8.  17. 


^  lb.  8. 18. 
^  lb.  8. 19. 
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places  of  residence.^  He  is  also  reqaired  to  state  in  his 
retain,  in  what  manner  he  has  executed  the  writ,  and  if  the 
goods  and  chattels  specified  in  it  have  not  been  replevied,  to 
state  the  cause  of  his  omission  to  make  deliverance  thereof.^'' 
If  the  defendant  has  been  arrested,  and  has  been  discharged 
from  the  arrest,  upon  the  execution  of  the  bond  prescribed,  the 
sheriff  is  also  reqaired  to  return  the  names  of  the  sureties  in  the 
bond,  with  their  additions,  occupations,  and  places  of  residence.^* 

Appearance,!    If  the  sheriff  returns  to  the  writ,  that  the  cierk  when 
'^^  -■  to  enter  de- 

defendant  has  been  duly  summoned,  io  either  of  the  modes  fen<i«nt*aai> 

prescribed  as  before  mentioned,  or  that  he  has  taken  the  body 
of  the  defendant,  the  clerk  of  the  court  is  required  thereupon 
to  enter  the  appearance  of  such  defendant ;  and  all  proceed- 
ings are  afterwards  to  be  had  against  him  as  if  he  had  actually 
appeared  .^ 

Exception  toplainiiff^i  sureties^  ^c]  The  defendant  >^ay  E»cep««j|j..^ 
except  to  the  sufficiency  of  the  sureties  taken  of  the  plaintiff  "°'^^'' 
by  the  sheriff  upon  the  receipt  of  the  writ.  Such  exception 
most  be  made  within  twenty  days  after  the  return  of  the  writ, 
and  the  like  notice  must  be  given  to  the  sheriff  and  to  the 
plaintiff  as  prescribed  by  law  in  the  case  of  exception  to  bail 
taken  on  the  arrest  in  personal  actions.^ 

Within  twenty  days  after  the  service  of  such  notice  of  ex- jnj^iu'ti'**^* 
ception  on  the  sheriff,  the  sureties  in  the  bond  so  executed  by 
the  plaintiff  are  required  to  justify,  by  making  an  affidavit  that 
each  of  them  is  a  householder,  worth  double  the  amount  of  the 
penalty  of  the  bond,  over  and  above  all  demands :  or  within  on  n«w 

*'  bond . 

the  same  time  a  new  bond,  similar  to  that  required  of  a  plain- 
tiff prosecuting  a  writ  of  replevin,  must  be  executed  by  the 
pkuntiff,  with  new  sureties,  who  must  justify  in  the  manner 
above  mentioned.     The  affidavits,  and  the  bond,  when  exe* 


^  lb.  8.  20.  ^  2  R.  St.  528.  s.  34. 

"  lb.  8.  21.  ^  2  R.  St.  527.  s.  28. 

"  lb.  8.  22. 
Vo  IL  76 
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cuted,  must  be  filed  in  the  office  of  a  clerk  of  the  court;  and 

a  notice  thereof  must  be  served  on  the  defendant  or  his  atto^ 

ney  within  the  twenty  days  after  notice  of  exception  above 

mentioned.^ 

S^I^lu  for     '^  ^^  sureties  do  not  justify,  or  if  the  new  bond  is  not  exe- 

defeadant;    euted  and  filed,  and  notice  thereof  given  as  above  mentioned, 

the  court  are  required,  at  the  next  term  after  such  default,  to 

render  judgment  of  discontinuance  against  the  plsdntifi*,  and 

such  other  judgment  as  the  state  and  nature  of  the  case  may 

require,  in   order  to  restore  to  the  defendant  the  proptrtf 

replevied,  and  to  compensate  him  for  his  damages*^ 

unkM  court      But  the  court  are  authorised  to  allow  the  plaintifi'  to  file 

allow  new  ^  ,  '■ 

Sv"l*fc^  the  new  bond,  with  new  sureties,  who  must  justify  in  the  man- 
ner before  mentioned,  at  the  term  at  which  application  fer 
such  judgment  is  made,  on  such  reasonable  terms  as  the  court 
may  impose;  and  upon  such  bond  being  filed,  the  cause  is 
allowed  to  proceed.^^ 

bim"^f  ***'  ^^  °^  exceptions  have  been  entered  to  the  sureties  in  the 
'"ceptttTS-  ^^"^  given  by  the  plaintifi*  as  above  mentioned,  the  sheriff  is 
discharged  from  all  liability  for  the  sufficiency  of  such  sureties; 
and  the  bond  of  the  plaintifi*  is  required  thenceforth  to  i)e 
held  by  the  sherifi'for  the  security  of  the  defendant,  and  to  be 
assigned  to  him  or  his  personal  representatives,  if  judgment  is 
rendered  for  him  in  the  action.^" 
or  if  iudf-  If  such  exception,  however,  has  been  made,  and  judgment  of 
Jo' want  of  discontinuance  been  rendered  against  the  plaintifi*  for  bis 
sureties  not  justifying,  the  sheriff  is  liable  to  the  defendant  for 
the  sufficiency  of  such  sureties,  as  was  provided  by  law  at  the 
adoption  of  the  statute  which  we  are  considering;  and  the 
sheriff  is  entitled  to  the  same  remedy  on  the  bond  taken  by 
him  as  in  cases  of  bonds  given  on  the  arrest  of  a  defendant 
in  personal  actions ;  and  all  the  provisions  of  law  respecting 
actions  on  such  bonds,  and  respecting  the  staying  of  proceed- 


"  lb.  8.  29,  "  lb.  fl.  81. 

2'  lb.  e.  80.  '•  lb.  s.  82. 
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ings  against  the  sheriff,  are  applicable  to  actions  by  the  she- 
riff  on  snch  replevin  bond,  and  to  actions  against  him  in 
relation  thereto.^ 

Bail  and  exception  to  dpfendanfs   sureties.']     We  have  sawu^^for 
seen  under  what  circumstances  in  replevin  the  sherilT  is  bound  ^/'JSiT" 
to  arrest  the  defendant,  the  bond  which  the  latter  must  give  to  "^  "c«p«c<' 
entitle  him  to  his  discharge  from  the  arrest,  and  the  manner 
in  which  the  sheriff  is  required  to  return  the  names  of  the 
snreties  in  the  bond.     If  such  bail,  taken  on  the  arrest  of  the 
defendant,  are  not  excepted  to  by  the  plaintiff  in  the  manner 
which  will  be  presently  noticed,  they  are  to  be  deemed  special 
bail  to  the  action,  liable  in  the  same  manner,  and  in  the  same 
cases,  and  to  the  same  extent,  as  such  bail  in  personal  actions.^ 

The  plaintiff  may  except  to  the  sufficiency  of  the  sureties  in  but  may  be 
the  bond  taken  by  the  sheriff,  within  the  same  time  and  in  like  and  Eow;  ' 
manner  as  is  provided  by  law  for  excepting  to  bail  in  personal 
actions ;  and  he  must  irive  the  like  notice  of  exception.^   And  and  ir  ex- 

.    ,  ,  .  ...  cepted  to, 

cood  special  bail  to  the  action  must  be  put  in  within  twenty  vv^xux  bmu 

or  r  -^  to  be  put  iji, 

days  after  the  notice  of  exception ;  and  the  bail  must  justi(^  JP^  ^  i"^^' 
in  the  same  manner  and  within  the  same  time  as  is  prescribed 
by  law  in  personal  actions.^ 

If  bail  are  are  not  thus  put  in,  the  party  making  the  ex-  ^|{fty?fViu" 
caption  may  proceed  against  the  sheriff,  in  the  same  manner  ^^'p***^"' 
as  in  cases  of  arrest  in  personal  actions ;  and  the  sheriff  has 
the  same  rights,  and  is  subject  to  the  same  duties  and  obliga- 
tions, and  may  in  like  manner  maintain  an  action  on  the 
bond  taken  by  him.  And  all  such  proceedings  and  ac- 
tions, are  subject  to  the  provisions  of  law  concerning  attach- 
ments against  sheriffs,  for  not  putting  in  bail  in  personal  ac- 
tions, and  concerning  actions  by  sheriffs  upon  bonds  taken 
by  them,  on  the  arrest  of  a  defendant  in  personal  actions.^ 


«  lb.  B.  83.  "  lb.  8. 24. 

«  2  R.  St.  526.  B.  26.  "  lb.  s.  25. 

»  lb.  8. 23. 
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aind  if  8urc-       If  no  cxccDtion  lias  beeo  entered,  as  above  described,  to  the 

I  \ti*  not  ex-  ^  '  ' 

'."V-r.hl^'ir  sureties  taken  by  the  sheriff  on  the  arrest  of  the  defendant, 

he  is  discharged  and  exonerated  from  all  liability  for  the  sot 

ficiency  of  such  sureties ;  and  the  bond  is  to  be  thenceforth 

)>ut  iK  to  iM-  held  by  him  for  the  security  of  the  plaintiff,  and  to  be  as- 

pi^Duif.      signed  by  him  to  the  plaintiff,  or  his  represMtatives,  upon 

their  request,  in  the  cases  prescribed  by  the  statutes.* 

Surrender  by  Special  bail  in  replevin,  whether  they  are  the  sureties,  takes 
by  the  sheriff,  and  who  have  become  special  bail  by  not  bong 
excepted  to,  or  special  bail  put  in  after  exception,  have  the 
same  right  to  surrender  their  principal,  and  with  the  like 
effect,  as  in  other  actions;  and  all  the  provisions  of  law  cod* 
cerning  special  bail  in  other  actions,  apply  to  such  bail." 

Tim«  to  de-      Declaration^  and  rule  to  plead.']     The  plaintiff  is  required 


rlnre,  fcc. 
an  in  pcrv( 
iial  actionn. 


an  in'pcrxo-  ^<>  dcclare  within  the  same  time  as  in  personal  actions;  and  is 


case  he  neglects  to  do  so,  is  liable  to  the  like  judgment  of  dis- 
ntiie  to       continuance  as  in  those  actions ;  and  upon  filing  a  declara- 
tion, he  is  entitled  to  the  like  rule  to  plead,  and  notice  thereof 
must  be  given  as  in  personal  actions.* 


l>lcad. 


A  -nne.  Whcnevcr  the  action  is  brought  for  the  recovery  of  goods 

or  chattels,  distrained  for  any  cause,  it  must  be  laid  io  the 
county  in  which  the  distress  was  made,  and  not  elsewhere;  u 
other  cases  the  action  is  to  be  laid  and  tried  in  like  maDOcr 
as  actions  of  trespass  for  injuries  to  personal  property.* 

AHcgnttons  Whcrc  the  original  taking  of  the  goods  is  not  complained 
of,  but  the  action  is  founded  on  their  wrongful  detention,  the 
declaration  must  be  conformed  to  the  writ,  and  must  allege^ 
with  requisite  certainty  of  time,  place^  and  value,  that  the 


II'M'. 


^  lb.  8.  27.    There  appears  to  "^  lb.  a.  26. 

be  no  provision  in  the  statutes  pre-  "  2  R,  St.  688.  s.  85. 

Bcribing  these  cases ;  but  see  rule  *  2  R.  St.  522.  s.  3. 
of  supreme  court,  70. 


REPLEVIN.  005 

defendaut  received  the  property  described  in  the  writ,  from 
the  plaintiff,  or  from  some  other  person,  (naming  bim,)  to  be 
delivered  to  the  plaintiff,  when  thereunto  afterwards  requested; 
and  that  the  defendant,  although  requested  so  to  do,  has  not 
delivered  the  same  to  the  plaintiff,  but  refuses  so  to  do,  and 
detains  the  same  property  to  the  damage  of  the  plaintiff.  And 
where  the  action  is  founded  upon  the  wrongful  taking  and 
detention  of  the  property,  but  such  property,  for  any  reason, 
has  not  been  replevied  and  delivered  to  the  plaintiff,  the  de- 
claration must  not  only  allege  such  wrongful  taking,  but  must 
also  allege  that  the  defendant  continues  to  detain  such  pro- 
perty.**^ 

It  is  not  necessary  for  the  plaintiff  to  state  in  his  declara- Loens  in 
lien,  a  place  certain  within  the  town  or  village  as  that  where 
the  property  was  taken,  except  where  the  action  is  brought 
for  the  recovery  of  goods  or  chattels  distrained.*^ 

Judgment  of  discontinuance  for  not  dedaring*']     If  the  Jndf iD«nt  u 
defendant  is  entitled  to  judirment  of  discontinuance,  by  reason  nur  elect, 
of  the  plaintiff's  default  in  not  declaring,  and  the  property  jjjJJ"  ^|^ 
specified  in  the  writ  has  been  delivered  to  the  plaintiff,  die  ygg^p^ 
jndgment  is,  that  the  defendant  have  return  of  the  goods  and  *^' 
chattels  replevied,  wiless  he  elects  to  waive  such  return  pur- 
suant to  the  provisions  of  the  statute ;  and  also  that  he  recover 
the  damages  sustained  by  him  by  reason  of  the  detention  of 
such  goods  and  chattels,  which  damages  must  be  assessed  by 
a  writ  of  inquiry.** 

But  die  statutes  provide  thtft  the  defendant,  whenever  he  is  or  for  uie 
entided  to  a  return  of  the  property  replevied,  instead  of  taking  F^pgyjy 
Judgment  for  such  return  as  above  mentioned,  may  take  judg- de- 
ment for  the  value  of  the  proper^  replevied ;  in  which  case  ^^^^^f** 
the  value  must,  on  judgment  of  discontinuance  be  assessed,  by 


tree?. 


"  lb.  628.  B.  36.  «  2  R.  St.  631,  e.  53. 

«  lb.  8.  87. 
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writ  of  inquiry.  But  this  last  provision,  as  to  the  defendant's 
election  to  take  judgment  for  the  vahie  of  the  property,  does 
not  apply  to  cases  where  the  property  replevied  has  been  dis- 
trained;^ a  particular  provision  being  made  in  this  respect 
for  those  cases,  which  will  be  found  in  its  proper  place.^^^ 
Nouceof  ex-  Wbcnever  a  writ  of  inquiry  is  issued  in  replevin,  the  party 
or  imiuiry.  suing  out  the  writ  must  give  the  adverse  party,  in  case  he 
has  appeared  in  the  cause,  in  person,  or  by  attorney,  the 
same  notice  of  the  time  and  place  at  which  the  writ  will  be 
executed,  as  is  required  by  law,  and  the  practice  of  the  court) 
in  the  execution  of  writs  of  inquiry  in  personal  actions.^ 

^Tud^entii      On  judgment  of  discontinuance,  a  writ  of  inquiry  is  not 
ifuT^TbMii  "^^cessary,  except  where  the  property  specified  in  the  writ  has 
delivered.     }^^jj  delivered  to  the  plaintiff;  as  the  defendant,  in  all  cases, 
unless  the  property  has  been  so  delivered,  is  entitled  to  judg- 
ment for  his  costs  merely,  including  the  fees  of  the  sheriff  aod 
jury,  upon  a  claim  of  property,  if  one  was  interposed/^ 

£j^|MH  Judgment  far  pkUnUff  upon  default  or  demurrer.]  V 
r^by  •'  ^'^  judgment  passes  for  the  plaintiff  by  default,  or  upon  demurrer, 
a  writ  of  inquiry  must  be  awarded  to  the  sheriff  of  the  proper 
county,  to  ascertain  the  damages  which  he  has  sustained  by 
the  unjust  taking  or  detention  of  the  property  replemd  f 
and  the  jury  must  also  assess  the  value  of  the  goods  and  chat- 
tels specified  in  the  declaration.^'' 
notice  of  ez-  The  Same  notice  of  executing  the  writ  of  inquiry  is  neces- 
sary as  in  personal  actions,  as  we  have  seen  under  the  head  of 
judgment  of  discontinuance. 


ectttlog  it. 


Pleas.  Pl^  o$id  notice^  and  rule  to  rephf.']    The  revised  statutes 

iSablte-      dc^^lfti^y  ^^^t  **  ^^  defendant  shall  be  entitled  to  the  same  pleas 
ment ;        \^  abatement  and  in  bar,   as  heretofore,   and  with  the  like 


*»  lb.  B.  55.  .  «  2  R.  St.  532.  b.  60. 

'**  Post.  ««  2  R.  St.  590.  s.  47. 

*»  3  R.  St.  532.  8.  59.  <t  p,,  g.  /^^ 
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effect;  and"  that  "he  may  plead  as  many  several  matters  as 
he  shall  think  necessary  for  his  defence,"^ 

It  is  also  provided,  that  "when  the  wrongful  taking  of  the  JJJf^  ^ 
property  described  in  the  declaration,  is  complained  of  therein, 
the  plea  of  the  general  issue  sh^ll  be,  as  heretofore,  that  the  de- 
fendant did  not  take  the  goods  and  chattels  described  in  the 
declaration,  or  any  of  them,  in  manner  and  form  as  the  plaintiff 
has  alleged ;  and''  that "  such  plea  shall  put  in  issue  not  only  the 
taking  of  such  goods  and  chattels,  but  such  taking  in  the 
place  stated,  where  the  place  is  material."^ 

It  is  further  provided,  that  "  when  the  action  is  founded  on 
the  wrongful  detention  of  the  goods,  and  the  original  taking 
is  not  complained  of,  the  plea  of  the  general  issue  shall  be,  ^ 
that  the  defendant  does  not  detain  the  goods  and  chattels  spe« 
cified  in  the  declaration,  or  any  part  thereof,  in  manner  and 
form  as  therein  alleged ;  and"  that  "  such  plea  shall  put  in 
issue,  not  only  the  detention  of  such  goods  and  chattels,  but 
also  the  property  of  the  plaintiff  therein."^ 

The  defendant  may  (rive  notice,  with  the  plea  denyincc  the  Notice  of 
takmg  or  detention  of  the  property  claimed,  of  any  matters  ter. 
which,  if  properly  pleaded  by  avowry,  cognizance,  or  plea, 
would  be  a  bar  to  the  action,  and  which,  if  the  goods  have 
been  replevied,  would  entide  him  to  a  return  thereof;  and  he 
may  give  such  matters  in  evidence  on  the  trial,  in  the  same 
manner,  and  with  the  like  effect,  as  if  the  same  had  been  so 
pleaded." 

The  sabjects  of  avowry  and  cognizance,  and  the  pleas  of 
the  plaintiff  to  those  defences,  will  be  noticed  when  we  come 
to  treat  of  replevin  in  cases  of  distress. 

The  same  rule  to  reply  should  be  entered  as  in  personal  ruio  to  re* 
actions."*  '  ^  ^' 


**  lb.  528.  8. 88. 

*  lb.  8.  39. 

'^  2  K.  8t.  529. 8. 40. 


«  lb.  8.  44. 

"*  Rule  70,  of  supreme  conrt 
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judfment  Judgment  upon  demurrer^  or  by  defauUj  for  ike  defaiiasL] 
*?eB^'  If  the  plaintiff  makes  default  in  not  replying,  or  whenever  the 
defendant  obtains  judgment  by  default,  or  upon  deniiiner,  or 
in  any  other  manner,  after  having  pleaded  any  matter,  friiidi, 
if  admitted  by  the  plaintiff,  would  be  sufficient  in  law,  to 
entitle  him  to  a  return  of  the  property  replevied,  he  appean 
to  be  entitled  to  the  like  judgment  as  in  case  of  discontinuance 
for  not  declaring,  and  to  the  like  proceedings  thereupoD,  and 
the  same  provisions  appear  to  be  applicable  to  both  cases." 

RemoTai  by  RemofDol  of  the  couu^  Either  party  to  an  acti(m  of  re- 
plevin pending  in  a  court  of  common  pleas,  may  remove  soch 
action,  and  tlie  proceedings  therein,  into  the  supreme  court, 
by  writ  of  certiorari,  at  the  same  time,  in  the  same  manoef, 
and  subject  to  the  same  provisions  of  law,  as  provided  in  re- 
spect to  the  removal  of  personal  actions ;  and  the  same  pro- 
ceedings are  thereafter  to  be  had  in  the  supreme  court,  as  if 
the  action  had  been  originally  commenced  there.^ 

EitberMi^      NoUcc  oftrioli  ondtriol*']  After  issue  joined  in  any  action 
for  trial,      of  replevin,  either  party  may  give  notice  of  trial.    Where 
neither  party  has  noticed  the  cause  for  trial,  the  defendant 
may  move  for  judgment  as  in  case  of  nonsuit,  in  the  sane 
manner,  and  with  the  like  efiect,  as  in  personal  actions.^ 
Jury  to  as-       If,  upon  the  trial  of  the  cause,  the  verdict  is  in  favour  of  the 
se^vaine  of  plaintiff,  the  same  jury  must  assess  the  damages  which  he  his 
sustained  by  the  unjust  taking  or  detention  of  the  property  f 
and  also  assess  the  value  of  the  goods  and  chattels  specified 
in  the  declaration;^  and  they  must  so  assess  the  value  of  the 
goods  and  chattels,  and  the  damages  sustained  by  the  defend- 
ant by  reason  of  their  detention,  where  the  verdict  is  for  the 
.defendant.^ 


"  2  R.  St.  581.  8.  58,  54,  65.        ••  lb.  s.  47. 
ante.  Vol.  2.  p.  605.  *^  lb.  s.  48. 

**  2  R.  St.  533.  B.  68.  «»  lb.  2  R,  St.  531.  s.  55.  and 

"'  2  R.  St.  530.  8. 46.  role  70  of  snpreme  court. 
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Jwdgmeut  of  tumndtt  o/od  ai[in  case  ofnomuU.}  If  tbe  j^^j^^  ^^^ 
defendant  jrecovers  jadgment  of  nonsait,  and  die  property  q>e- 
dfied  in  the  writ  has  been  delivsered  to  the  plaintiff,  the  jadg^ 
ment  it  the  same  as  in  case  of  discontinuance  for  not  declaring, 
wlnoh  has  been  already  noticed;  and  the  proceedings  there- 
upon are  also  the  same  as  upon  judgment  of  discontinuance,  and 
the  same  provisions  are  applicable  to  both  cases ;  but  the  rules 
provide^^^  that  the  damages,  in  case  of  nonsuit  at  the  trial,  may 
be  assessed  by  die  jury  impannelled  to  try  the  cause ;  the  statutes 
provide  that  they  shall  be  assessed  fay  a  writ  of  inquiry*^ 

If  the  defendant  obtains  judgment,  as  in  case  of  nonsuit,  op  ^^^^ 
after  having  pleaded  any  matter,  which,  if  admitted  by  the 
pbitttiff,  woaid  be  sufficient  in  law  to  entitle  him  to  a  return 
of  the  property  replevied,  he  appears  to  be  entitled  to  the  like 
judgment  as  in  case  of  discontinuance  for  not  declaring ;  and 
the  like  proceedings  hereupon,  and  the  same  provisions, 
appear  to  be  applicable  to  both  cases.^ 

Fm^  fuigment  far  plaintiff  J]  If  the  goods  and  chattels,  Judgment. 
specified  in  the  declaration,  have  not  been  replevied  and  deli- 
vered to  the  plaintiff,  the  plaintiff,  in  case  he  recovers  judg- 
ment upon  the  whole  record,  is  entided,  in  addition  to  his 
jodgment  for  damages  and  costs,  to  a  further  judgment  that 
such  gCKMis  and  chattels  be  replevied  and  delivered  to  him  with- 
out delay ;  or,  in  default  thereof,  that  he  recover  from  the  defend- 
ant the  valoe  of  such  goods  and  chattels,  as  the  same  have  been 
assessed  by  the  jury  on  the  trial,  or  upon  the  wni  of  inquiry .^^ 

Every  judgment  recovered  by  die  plaintiff  in  replevin,  for  J^^|[' 
damages  and  costs,  or  for  any  other  sum  of  money,  is  re-  ^^ 
quired  to  be  docketed  in  the  same  manner,  and  is  declared  to 
have  the  like  e&ct,  as  a  cbai^  upon  the  real  estate  and  chat- 
tels real  of  the  defendant,  as  judgments  in  personal  actions.®^ 

ExecuUon  far  plainUff.'\   The  execution,  to  beissued  upon  Execution, 

'*>  Rule  70.  ^  lb.  8.  54.  53.  55. 

»  Ante,  Vol.  2.  p.  005.  2  £.  St.       <»  2  R.  .^t.  530.  s.  49. 
581. 8.  68.  55.  "^2  R.  St.  532.  s.  61. 

Vol.  ir.  77 
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<o  i«*7  ^  such  judgmeDty  must  command  the  shmff  to  levy  the  plaiofiff 's 
damages  and  costs,  of  the  goods  and  chattels,  lands  and  mo- 
ments, of  the  defendant,  as  in  other  execntions  against  pn- 

Mo!£7fto    P®^>  ^^^  ^^  ^^  replevy  the  goods  and  chattds  deioibed 

be  foand;  Jq  ^^  declaration,  which  must  also  be  spedied  in  the  execu- 
tion, and  to  deliver  them  to  the  plaintiff,  if  they  can  be  found 

aad  If  Boc  to  within  his  county :  and  if  the  same  cannot  be  so  found,  thn 

levy  their  ^ '  ;    . 

viiue.        ^at  he  levy  the  value  of  such  goods  and  chnttek,  speafying 
the  same,  together  with  the  aforesaid  damages  and  costs,  of 
the  goods  and  chattels,  lands  and  tenements,  i^  the  defendant, 
as  above  mentioned.^ 
sherire  da-     The  sheriff  is  required  to  proceed  in  the  same  manner  to 
tM,  powen, ^^y^^  ^^^y  mQni^g  directed  to  be  collected  upon  such  execu- 
tion, as  upon  executions  against  property  in  personal  adMHis; 
and  he  is  declared  to  possess  the  same  powers,  in  respect  to 
the  replevying  of  the  property  described  in  the  exectttkui,  tf 
is  provided,  as  before  mentioned,  upon  the  execution  of  writs 
Goodtdeu-  of  replevin.     If  the  goods  and  chattels  described  in  the  exe- 
pietiabie.     cutiou  are  replevied*  and  delivered  to  the  pluntiff,  they  are 

declared  to  be  irrepleviable.^ 

Eieeatioa        I^  ^^^^  exccution  is  returned  unsatisfied  in  whole  <ff  in 

agaiQic  the  ^^^^^  ^^^^  plaintiff  is  entitled  to  an  execution  against  the  body 

of  the  defendant;  upon  which  the  like  proceedings  are  to  be 

had,  and  with  the  like  effect,  as  upon  executions  against  the 

body  ju  personal  actions.^ 

Execotiont       We  havc  seen,  that  all  executions  in  replevin,  where  the 

where  ■heriir       •        •     •  •  l^ 

itapuiy.  action  IS  by  or  against  the  sheriff  of  the  county,  are  to  M 
awarded  and  executed,  as  in  other  cases.^ 

interioeato-      Ftnol  ju^mmt  foT  defendoiidJ^  It  will  have  been  observed^ 
uidflneiite    that  the  different  judgments  for  the  defendant,  of  whicb  «c 

lof  defend-  ^r      t? 

^{^^IJI^have  spoken,  by  discontinuance,  default,  upon  demoner,  n 
nonsuit,^®'  or  as  in  case  of  nonsuit,  are  all  of  them  in  tbcir 
nature  interiocutory  only,  and  for  the  purpose  of  awarding  a 
writ  of  inquiry.    In  these  cases,  after  the  execution  of  the 


<»  lb.  590. 8. 50.  «  2  R.  St.  538.  s.  07. 

«*  lb.  8. 51.  »«  Qu?  see  ante,  VoL2.p. 

^  lb.  s.  52. 
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writ  of  inquiry,  the  defendant  has  final  judgment,  to  be  eu« 
tered  according  to  tlie  course  of  the  proceedings,  and  the 
nature  of  the  recovefy,  as  in  personal  actions.^^^ 

If  a  writ  of  inquiry  has  been  issued,  the  judgment  there- 
upon will  vary  according  to  the  terms  of  the  interlocutory 
judgment.  If  the  interlocutory  judgment  was,  that  the  de* 
fendbnt  should  have  return  of  the  goods  and  chattels  replevied, 
and  also  recover  damages  sustained  by  him  by  reason  of  the 
detention  of  such  goods  and  chattels,  then  the  final  judgment 
would  appear  to  be  for  such  return  of  the  goods  and  chattels, 
and  for  the  amount  of  the  damages  assessed,  with  costs. 

But  if  the  defendant  has  elected  to  have  the  value  of  the 
goods  replevied,  instead  of  a  return  of  them,  and  the  interlo- 
cutory judgment  has  been  entered  accordingly,  then  the  final 
judgment,  as  it  would  seem,  should  be  for  the  value  of  the 
goods,  and  the  damages  sustained  by  the  defendant  by  reason 
of  their  detention,  as  assessed  by  the  jury,  with  costs.^^ 

We  have  seen,  that  the  jury,  in  cases  of  trials  are  required 
to  assess  the  value  of  the  goods  and  chattels,  specified  in  the 
declaration,  and  damages  for  their  detention,  where  the  verdict 
is  for  the  defendant.^  After  a  verdict  for  the  defendant,  if 
the  property  specified  in  the  writ  has  been  delivered  to  the 
plaintifi",  the  former,  if  entitled  to  a  return  of  the  property . 
replevied,  appears  to  be  entitled  to  an  election  of  a  judgment 
for  such  return,  or  for  the  value  of  the  property.  It  would 
seem,  that  the  judgment  on  the  verdict  should  be  according 
to  hb  election,  either  for  a  return  of  the  goods,  and  the  da- 
mages assessed,  with  costs,  or  for  their  value,  with  such  da- 
mages and  costs. 

The  defendant,  however,  is  never  entitled,  where  the  re- 
plevin is  for  property  distrained  for  rent,  to  elect  to  have  the 
valae  assessed  by  a  jury  in  the  manner  before  mentioned, 
either  upon  trial  or  writ  of  inquiry;  a  particular  mode  being 
provided,  in  this  respect,  for  such  cases.     If  the  defendant. 


*•*  Rule  70  of  supreme  court.  «  ^nte,  Vol.  2.  p.  608. 

^  See  vite,  Vol.  2.  p.  605.  and 
^  R.  St  581.  i.  53, 64, 55. 
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therefore,  does  not  choose  to  adopt  ikit  mode,  he  must  take 
judgment  for  the  return,  and  not  tot  the  value  of  the  pfopefty, 
with  the  damages  and  costs,  as  before  mentioiied*^ 

In  all  cases,  whether  of  jodgment  for  the  defendant  u^n 
inquisition  or  vercfict,  if  the  property  specified  in  die  writ  has 
not  been  replevied  and  delivered  to  the  plainoff,  the  jadgnmt 
is  for  costs  merely,  inclnding  the  fees  of  the  sheriff  and  Jbiy, 
upon  a  claim  of  property,  if  one  was  interposed.''^ 

dodrate?        £very  judgment,  recovered  by  the  defendant  in  repfevifl, 

a  uen.        fQ|.  damages  and  costs,  or  for  any  other  sum  of  money,  is  le- 

qoired  to  be  docketed  in  the  same  manner,  and  is  declared  to 

have  the  like  effect,  as  a  charge  upon  the  real  estate  and 

chattels  real  of  the  plaintiff,  adjudgments  in  personal  actions.^ 

Atter  judg'       The  statutes  declare,  that  whenever  judgment  shall  pass 

tnraofJ^  against  the  plaintiff,  in  replevin,  whether  by  default  or  odier- 

pievin  can-  wisc,  and  a  return  of  the  property  replevied  is  awarded,  do 

brought      ^t  of  sccoud  dcliverauce  shall  be  allowed,  nor  any  second, 

or  other  writ  of  replevin  be  brought  for  the  same  cause ;  bat 

that  the  plaintiff  shall  not  thereby  be  barred,  from  bringing 

an  action  of  trespass,  or  trover  for  the  same  property,  unks 

the  judgment  in  the  action  of  replevin  shall  have  passed 

against  him,  on  the  merits.'^ 

Writs  of  c«-      It  is  also  declared,  that  the  writ  of  withernam,  and  all  writs 

£nain  aad   of  sccoud  deliverance,  are  abolished.^ 

Mcoad  de- 

livenuice 

aboliihcd* 

Execution        ExeciUion  foT  defendant*']    The  statutes  have  not  pro- 
am  M^lt^'  vided  for  any  kind  of  execution  for  the  defendant ;  but  by 

common  ■■     i«  ■  •  _.   •  i  ^«  •  i      •  j 

law.  abolishing  certam  common  law  executions,  m  replevin,  and 

referring  to  the  writ  of  return,  and  other  executions  for  the 
defendant,^^^  it  was  evidendy  designed,  that  the  defimdant's 
executions  should  be  the  same  as  at  common  law,  unless  where 
they  are  expressly  abolished. 


^  Ante,  2  R.  St.  681. 8.  55.  *»  lb.  s.  08. 

'"^  2  R.  St.  532. 8.  60.  "^  2  R.  St.  588.  s.  63. 

•»  1 R.  St.  682.  0.  61.  »«  2  R.  St.  588.  s.  64. 
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At  counon  law,  Ae  defendasl  k  entitled  to  a  writ  de  re- 1^^^ 
tamorbabendo,  to  bave  a  retnni  of  tbe  cattle  or  goods,  and  a^^'^.^***^ 
fieri  facias,  or  capias  ad  satisfadendam  for  his  costs.^  But 
he  appears  to  be  entitled,  in  England,  to  the  latter  execntion 
tar  his  damages,  only  where  the  judgment  is  nnder  the 
£ngKsh  statute.^^  If  this  is  so,  however,  the  defect  is  pro- 
bably sappbed  by  the  rules  of  court,  and  the  defendant  may 
have  execution  for  Ins  damages  and  costs,  as  in  personal 
actions.*** 

The  Aeriff  is  not  bound  to  execute  a  writ  de  retomo 
habendo,  unless  some  person  attend,  on  behalf  of  the  defend- 
ant, to  show  him  the  goods ;  and  it  will  be  a  good  return  to 
the  writ  to  say,  that  no  person  did  so  attend.*^ 

Formerly,  if  to  the  retorno  habendo,  the  sheriff  returned, 
that  the  goods  were  eloigned,  that  is,  conveyed  to  places  un- 
known to  him,  the  defendant  was  entitled  to  a  capias  in  with- 
ernam, requiring  the  sheriff  to  take  other  cattle  of  the  plain- 
tiff and  deliver  them  to  the  defendant,  be*  But,  as  we  have 
seen,  the  capias  in  withernam  is  now  abolished,  and  the  only 
remedy  which  the  defendant  appears  to  have,  when  the  writ  of 
return,  or  other  execntion  issued  for  him,  is  returned  unsatis- 
fied, is  an  action  on  the  plaintiff's  bond,  or  a  succession  of 
the  same  executions.*^ 

Action  an  pkUntiff*i  bondJ]    If  any  writ  of  return,  or  other  ir  ex«catton 

not  mIIbioQi 

execution,  issued  in  favour  of  the  defendant  in  the  action,  is  re-  foitonbood. 
turned  unsatisfied,  in  whole  or  in  part,  the  defendant,  or  his 
representatives,  may  have  an  action  upon  the  bond  executed 
by  the  plaintiff  and  his  sureties,  to  recover  the  value  of  the 
property  replevied,  and  the  monies,  damages,  and  costs, 
awarded  to  such  defendant,  as  the  case  may  be;  and  such 
bond  is  required  to  be  assigned  to  the  defendant,  or  his  repre- 
sentatives, on  their  request.^^ 


^"  2  Aich.  Prac.  84.  and  for  the  *^  Rule  of  supreme  court,  70. 

forms,  see  Arch.  Forms,  414. 420.  ^^  2  Saund.  74.  b.  c. 

4-6.  *••  2  R.  St.  533.  s.  64. 

'«  lb.  •*  2  R.  St.  683.  8.  64. 
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^bSSbSi  ^  ^^^  action,  the  plaintiflr  must  nmgn  breaches  of  the 
«Hdaice,  condidoD  of  the  bond,  as  in  other  cases ;  and  the  ietonit)f  the 
sberilOrto  the  execution  issued  in  the  action  of  replevin,  is  de- 
<aBws«>-  dared  to  be  evidence  of  such  breach.  It  is  aUo  declaredi 
that  the  amount  recovered  in  the  action  of  replevin,  shall  be 
the  measure  of  the  damages,  if  the  value  of  the  property  r^ 
plevied  has  been  so  recovered,  and  if  not  so  recovered,  that 
such  value  shall  be  added  to  the  amount  of  the  damages  and 
costs  recovered,  in  the  action  of  replevin,  and  together  ther^ 
with,  shall  form  the  measure  of  the  damages  to  be  assessed.^ 


SECTION  IL 


OF  THB  PBOCSEBINOS  IN  BSPLR VIK  PECUUAB  TO  CASES  OF  OISTSKaS. 

Dedantkm.  Dedarotum.']  We  have  seen,  that  where  the  action  is  for 
the  recovery  of  goods  or  chattels,  distrained  for  any  cause,  it 
must  be  laid  in  the  county  in  which  the  distress  was  made^ 
and  not  elsewhere  ;^^  and  also,  that  the  plainiiflf  must  still  state 
in  his  declaration,  a  place  certain  within  the  town,  or  village, 
as  that  where  the  property  was  taken.'®^ 

Avovrayuid  Avowry  and  cognizance.']  Besides  the  usual  pleas  in  bar, 
which  may  be  pleaded  in  cases  of  distress,  as  in  other  cases, 
the  defendant  is  allowed  to  make  avowry  or  cognisance,  which 
I  are  pleas  of  justification,  the  former  aUegiug  a  right  in  the 
defendant  to  take  the  distress  on  account  of  rent,  arrear,  or 
damage  done;  the  latter  alleging,  that  the  defendant  acted, 


"  lb.  B.  65.  »«  2  R.  St.  528.  s.  37. 

•«  2  R.  St.  522.  a.  3. 
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in  taking  the  distress,  by  the  command  of  the  person  possess- 
ingsnch  right. 

Bat  besides  the  effect  of  these  pecnliar  pleas  as  a  jnsdfica-  {J^'^{!^|^ 
tion  in  the  action,  they  are  regarded  in  the  light  of  declara-  £jJ|{^|2Btiff 
tions,  and  as  patting  the  plaintiff  *n  the  action  upon  his  de-^mmw^ 
fence.    He  is  therefore  allowed  to  plead  as  many  matters  to  ''**^ 
the  avowry  or  cognisance  as  he  chooses ;  and  such  pleas  are 
not  called  replications,  as  in  other  actions,  but  pleas  in  bar.  It 
will  not  be  attempted  to  treat  further  of  these  pleadings  than 
by  referring  to  such  provisions  on  the  subject,  as  are  contained 
in  the  statutes. 

Whenever  a  distress  is  made  upon  any  lands,  or  tenements,  ^^^^^^ 
for  any  rents  or  services  issuing  out  of  such  lands,  or  ^^n^^^^^"^ 
meats,  and  a  replevin  is  brought  for  the  property  distrained, 
the  defendant  may  avow  or  make  cognisance  generally,  that 
the  plaintiff  in  replevin,  or  other  tenant  of  the  lands,  or  tene- 
ments, whereon  such  distress  was  made,  enjoyed  the  same 
under  a  grant,  or  demise,  or  by  any  other  title,  at  a  certain 
rent,  or  by  certain  services,  during  the  time  wherein  the  rent 
distrained  for  was  incurred,  which  rent  was  then,  and  still 
remains,  due;  or,  that  the  place  where  the  distress  was  taken, 
was  parcel  of  certain  tenements,  for  which  the  rent  or  service 
distrained  for,  was,  at  the  same  time  of  such  distress,  and  still 
remains,  dae,  withont  further  setting  forth  the  grant,  tenure, 
demise,  or  title  of  the  landlord,  or  lessor ;  and  without  naming 
any  person  certain,  as  the  tenant  of  such  lands,  or  tenements.''^ 

In  an  action  of  replevin  for  beasts  or  chattels,  distrained 
for  doing  damage,  it  is  a  good  justification  for  the  defendant 
to  plead,  avow,  or  make  cognizance,  that  he,  or  the  person  by 
whose  command  he  acted,  was  lawfully  possessed  of  the  lands 
and  tenements  upon  which  the  distress  was  made ;  and,  that 
the  beasts  or  chattels  distrained,  were,  at  the  time  of  such  dis- 
tress, doing  damage  therein ;  without  setting  forth  a  title  to 
such  lands  or  tenements.^ 


^Ib.s.41.  "^  lb.  0.42. 
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With  die  pfea  denying  llie  tddog  or  detention  of  the  prope^^ 
claimed,  the  defendant  may  give  notice  of  any  maUien,  wkkii, 
if  properly  pleaded  by  avowry,  cogmzance,  or  pka,  wonld 
be  a  bar  to  the  action,  and  which,  if  the  goods  have  bea 
replevied,  would  entitle  him  to  a  return  thereof;  and  he  unj 
give  such  matters  in  evidence  on  the  trial,  in  the  same  man* 
ner,  and  with  die  like  diect,  as  if  the  samefaad  been  so  pleaded." 

The  pluntiff  may  plead,  in  answer  to  any  avowry,  or  cog- 
nisance, as  many  several  matters,  as  he  may  think  neoenny 
for  his  defence.*® 

Admiidtm  cf  drfendatUt.']  Any  person  having  an  egtat£ 
in  die  lands,  or  tenements,  upon  which  the  distiess  in  qacstion 
was  made,  may,  upon  special  cause  shown  to  the  cout,  and 
on  such  terms  as  it  shall  think  equitable,  be  made  a  €0-d^ 
fettdant  in  the  action,  or  be  pennitted  to  defend  die  same  seps* 
rately,  as  the  case  may  require*  And  the  atatntes  dedaie^ 
that  ^*no  aid  prayer  shall  be  allowed  in  any  actton  clre^knot 
hereafter  to  be  brought"*^ 


ofdCfiBBd- 


Defendant  WrUs  nf  mqmrjfi  judgment*^  and  exeatiimu.'\  We  have 
£1^  jiS^.^  seen  how  the  defendant,  in  ordinary  cases,  may  have  jodg- 
ntun cS'tbe  ment  fiuT  the  return  of  the  property  replevied ;  and  whereit 

piopsfbTf  or 

was  distrained  for  rent,  he  may  proceed  in  the  same  maanerf 
and  have  the  like  judgment,  as  in  other  cases;  except,  ihit 
he  cannot,  as  in  other  cases,  where  be  waives  bip  judgaieBl) 
for  a  return  of  the  property  replevied,  proceed  to  take  jodg- 
ment  for  its  value.^  But  the  statutes  declare,  that  mslead  of 
tdung  judgment  for  a  return  of  the  property,  he  aaay,  in  tk 
following  cases,  proceed  as  follows  :^ 
for  the  rant  "1*  If  the  defendant  has  not  made  an  avowry,  or  cogoi* 
teS!!^,  unce,  and  therein  set  forth  the  arrears  of  rent,  be  may  ank 


4to-  Id  Ui6  •         •       I  /•  •  t 

▼Aiae  of  the  a  Suggestion  m  the  nature  of  an  avowry,  or  cogmsance,  W 


'^  2  R.  St.  629.  s.  44.  **  2R.  St.  681.  s.  66. 

w  lb.  B.  45.  •'2  R.  St.  581.  b.  66. 

«  lb.  8.  43. 


tbe  rent  in  arrear ;  and  the  court  are  required  thereupon,  to 
award  a  writ  of  inquiry  to  the  sheriff  of  the  proper  county, 
to  ascertain^  the  sum  in  arrear,  at  the  time  of  such  distress 
taken,  and  also  the  value  of  the  property  distrained ;  and 
upon  tbe  return  of  the  inquisition  taken  by  the  sheriff,  the 
defendant  is  entitled  to  judgment,  to  recover  against  the 
plaintiff  the  arrearages  of  rent,  in  case  the  property  distrained 
amounts  to  that  value  ;  and  in  case  it  does  not  amount  to  such 
value,  then  so  much  as  the  property  distrained  does  amount 
to;  for  which  sum,  he  may  have  execution  against  the  pro- 
perty, or  the  person  of  the  plaintiff,  as  in  other  cases  :^ 

2»  If  judgment  has  been  given  for  the  defendant,  upon 
demurrer,  he  may  make  the  like  suggestion  of  the  arrears  of 
rent,  if  the  same  has  not  already  been  pleaded  by  him,  and 
tbe  court  are  required  to  award  a  writ  of  inquiry  ;  upon 
which,  the  same  proceedings  are  to  be  had  to  judgment  and 
execution,  as  lastly  above  mentioned  :^ 

3.  If  the  plaintiff  be  nonsuited,  after  issue  joined,  or  if 
the  verdict  be  given  against  him,  then  the  jurors,  that  are 
impanelled  to  try  such  issue,  are  required,  at  the  prayer  of  the 
defendant,  to  inquire  concerning  the  amount  of  the  rent  in 
arrear,  and  the  value  of  the  property  distrained ;  and  the 
defendant  is  thereupon  entitled  to  judgment  and  execution  for 
SQch  arrearages,  or  so  much  thereof,  as  the  proper^  shall 
amount  to,  as  above  mentioned.^ 

If  the  value  of  the  property  distrained,  is  not  found  to  be  if  distn« 
equal  to  the  arrears  of  rent  distrained  for,  the  party  to  whom  ^^^^ 
such  arrears  were  due,  his  executors,  administrators,  or  assigns,  '^^®^ 
may,  from  time  to  time,  distrain  again  for  the  residue  of  such 
arrears." 

If  the  property  replevied  are  beasts  or  chattels,  distrained  ^^^^^^ 
from  doing  damage,  the  defendant,  instead  of  taking  ju^g- £S35*,J^ 
ment  for  a  return  thereof,  may,  at  his  election,  take  judgment  ^«^J*^ 


•*  ft.  «•  lb. 

•*  lb.  "2  R.  St.  531. ».  56. 
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edu  In  ca- 
ses of  rent 


Kt^^^or  for  ^  f^<^^^  ^^  damages  sustained  by  bim  by  ibe  iiymy  fv 
tob^Mem?  wbicfa  sttch  beasts  or  chattels  were  distrained,  or  so  nrad 
thereof  as  the  value  of  the  beasts  or  chattels  shall  amouiit  to; 
and  the  like  proceedings  are  to  be  had  to  ascertab  such  ds- 
nrages  and  such  value,  and  the  like  judgment  and  execotioD 
are  to  be  had  thereupon,  as  are  provided  in  the  secdon  list 
referred  to,  respecting  distresses  for  rent*^^ 


/ 

Bolton 

plaintUTs 

bond. 


Notwithstanding  the  defendant  may  have  elected  to  proceed 
under  the  provisions  of  either  of  the  two  last  sections  referred 
to,  he  is  not  precluded  from  resorting,  as  the  assignee  of  the 
sheriff,  to  his  remedy  against  the  plaintiff  and  lus  sureties} 
upon  the  bond  executed  by  them  to  the  **^"^  «* 


Notice  of 
executing 
writ  of  In- 
quiry. 


When  a  writ  of  inquiry  is  »ecuted  in  any  of  the  abow- 
mentioned  cases  of  distress,  the  same  notice  of  eiecntiBg  it 
must  be  given,  if  the  party  has  appeared  in  person  or  \t] 
attorney,  as  in  other  cases  of  replevin,  or  in  personal  actioos.** 


If  property 
has  not  been 
delivered, 
defendant 
hesjudg* 
ment  for 
costs  only. 


If  the  property  replevied  in  cases  of  distress,  faas  not  been 
delivered  to  the  plaintiff,  the  defradant  cannot  proceed  is  tbe 
manner  above  described,  if  he  recovers  judgment,  becaaft) 
as  in  ordinary  cases,  be  is  only  entitled  to  judgment  for  costs, 
including  the  fees  of  the  sheriff  and  jury  upon  a  claim  of  {VO- 
perty,  if  one  was  interposed.'^ 


In  action  on  AcUon  OH  ploinHff^s  bond.']  In  any  action  prosecuted  od 
Cottd,  if  the  the  bond  given  by  the  plaintiff  in  replevin,  for  the  defiversDce 
mage  be  leis  of  any  property  distrained  for  rent,  or  for  dobg  damage*  tbe 
ftm^to  be  ^^^^"^^1^^  ™^y  show,  in  mitigation  of  the  damages,  theamoaat 
f^m^there-  ^^  ^^^  plaintiff's  claim  in  the  action  of  replevin  for  such  reott 
wy9t7'       or  fof  g|]^]|  damage ;  and  if  such  amount,  witfi  interest,  be 

less  than  the  value  of  the  property  replevied,  a  ccnrrespoQdiBg 

deduction  is  to  be  made  from  such  value.'' 


••  2  R.  St.  532.^.  57. 
"  lb.  B.  58. 

•^  2  R.  St.  532.  8.  59. 


"  lb.  8.  00. 

•»  2  R.  St.  583.  e.  66. 


CHAPTER  VII. 


•F  PROCBEDINOS  FOB  THE  COLLBCTION  OF  DBMAKD8  AGAIT^ST  SHIPS 

AKD  VESSELS. 

J 

The  proceedings  of  which  we  propose  to  treat  in  this  chap-  What  debu 
termay  be  instituted  whenever  a  debt,  amounting  to  fifty  dol-M«tute. 
lars  or  upwards,  has  been  contracted  by  the  master,  owner, 
agent,  or  consignee,  of  any  ship  or  vessel,  within  this  state,  for 
either  of  the  following  purposes :  1.  On  account  of  any  work 
done,  or  materials  or  articles  furnished  in  this  state,  for,  or  to- 
wards the  building,  repairing,  fitting,  furnishing,  or  equipping 
such  ship  or  vessel :  2.  For  such  provisions  and  stores  fur- 
nished within  this  state,  as  may  be  fit  and  proper  for  the  use  of 
such  vessel,  at  the  time  when  the  same  were  furnished :  3.  On 
account  of  the  wharfage  and  the  expenses  of  keeping  such 
vessel  in  port,  including  the  expense  incurred  in  employing 
persons  to  watch  her.  Andthe  statutes  declare  that  such  debt 
shall  be  a  lien  upon  such  ship  or  vessel,  her  tackle,  apparel,  and 
furniture ;  and  shall  be  preferred  to  all  other  liens  thereon, 
except  mariners'  wages.* 

Whenever  the  ship  or  vessel  departs  from  the  port  at  which  When  ui« 
she  was,  when  the  debt  was  contracted,  to  some  other  port  *<>  *»•*"«>• 
within  this  state,  the  debt  ceases  to  be  a  lien,  at  the  expiration 
of  twelve  days  after  the  day  of  her  departure ;   and  in  all 
cases  the  lien  ceases  immediately  after  the  vessel  has  left  this 
state.* 


'2R.  St.  403.8.1.  *  lb.  0.2. 
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mraVortiM  After  a  vessel  has  been  attached  under  these  provisions,  the 
•ubject  proceedings  may  be  suspended,  and  the  vessel  discharged,  upon 
any  person  interested  in  her,  giving  a  bond  with  sureties  for 
the  payment  of  the  demands  exhibited,  and  which  are  subast- 
ing  liens  upon  her ;  and  in  snch  case,  a  suit  and  judgment  upoo 
the  bond  terminate  the  proceedings.  But  if  no  bond  is  givcD, 
the  proceedings  against  the  vessel  continue  until  a  sale  of  her, 
and  a  distribution  of  the  proceeds.  In  considering  these  pro- 
ceedings it  will  be  most  convenient  to  divide  them  as  follows: 
1.  Those  which  precede  the  discharge  or  sale  of  the  vessd; 
and  also  the  proceedings  on  the  bond:  2.  The  sale  of  tbe 
vessel  and  distribution  of  the  proceeds* 


SECTION  L 


OF  TBB  FBOCEEDINGS  UNTIL  A  DI80HAS0K  OR  BALB  OF  THE  VESSEL  j 
AND  ALSO  OF  THE  FBOCEEDXNGS  ON  THS  BOND. 

By  whom        Application  foTf  cud  Muing  of  the  Warrant. }   Any  person 
apouutioa   haviug  due  to  him  the  sum  of  fifty  dollars  or  upwards,  vpoo 
'  any  debt  contracted  for  any  of  the  purposes  which  have  been 
mentioned,  may  make  application  to  any  officer  authorised  by 
law  to  perform  the  duties  of  a  justice  of  the  supreme  court  at 
chambers,  in  the  county  within  which  the  ship  or  vessel  then  iS} 
or  in  the  city  of  New  York  to  any  justice  of  the  superior 
court  of  law  therein,  for  a  warrant  to  enforce  the  lien  of  such     I 
debt,  and  to  collect  the  amount  thereof.^ 
whatumuit     The  application  must  be  in  writing,  and  must  specify)  1* 
By  whom  the  debt  was  contracted,  and  for  what  ship  or  ves- 
sel :  2.  The  items  composing  the  debt :  3.  It  must  be  verified 


^  2  R.  St,  494.  s.  3. 
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by  the  affidavit  of  the  creditor,  or  of  the  person  making  the 
application  in  Ms  behalf,  stating  that  the  sum  claimed  in  such 
account  i»  justly  due  to  the  person  in  whose  behalf  the  appli- 
cation is  made,  over  and  above  all  payments  and  discounts : 
And  the  facts  and  circumstances  to  establish  the  demand  must 
also  be  verified  by  the  affidavits  of  one  or  more  disinterested 
witnesses/ 

The  officer  to  whom  the  application  is  made  is  required  Wamm  !•- 
thereupon  to  issue  his  warrant  to  the  sheriff  of  the  county, 
commanding  him  to  attach,  seize,  and  safely  keep  such  ship  or 
vessel,  her  tackle,  apparel,  and  furniture,  to  answer  all  suck 
liens  as  shall  be  established  against  her  according  to  law  ;  and 
to  make  return  of  his  proceedings  under  such  warrant  to  the 
officer  issuing  it,  within  ten  days  after  such  seizure.^ 

Whenever  any  such  warrant  has  been  issued,  no  other  war-  second  war-' 

nmt  not  to 

rant  is  allowed  to  issue,  against  the  same  ship  or  vessel,  unless  *»ae: 
the  first  warrant  be  superseded.® 


And  no  proceedings  under  the  statute,  to  enforce  the  liens  and  no 

rant  to  ba  la* 

authorised  by  its  provisions,  can  be  had  against  any  vessel  sued  hi^ 
which  has  been  seized  by  virtue  of  process,  issuing  from  any  ^c  '^ff^. 
coart  of  the  United  States,  having  admiralty  jurisdiction,  ^^*^ 
while  such  vessel  is  actually  held  under  such  seizure ;  nor 
against  any  vessel  which  has  been  sold  by  order  of  such  court, 
except  for  debts  contracted  after  such  sale  ;  but  it  is  declared, 
that  nothing  contained  in  this  section  of  the  statute,  shall  be 
construed,  to  impair  the  validity  of  any  liens,  created  by  it, 
the  pa3rment  of  which  shall  be  decreed  in  any  court  of  the 
United  States.^ 

Service  and  return  of  the  warrant.!     The  sheriff  to  whom  Warrant 
the  warrant  is  directed,  and  delivered,  must  forthwith  execute  ««^"*»- 

'  '  turned. 

the  same,  and  must  keep  the  ship,  or  vessel,  and  other  pro- 
perty seized  by  him,  to  be  disposed  of  as  is  directed  by  the 


♦  lb.  8. 4.  •  lb.  8. 7. 

"^  lb.  8. 6.  ^2  R.  St.  499. 0. 43. 
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Statute.  He  must  also,  wkhiB  ten  days  after  the  seuiire,  make 
a  retuni  to  the  oiBoer  who  issaed  the  wanrantf  atatiag  theran, 
partieuhriy,  bis  doiogs  in  the  premises ;  and  most  nsdce  eat, 
subscribe,  and  annex  thereto,  a  just  and  true  ioYenlory,  of 
all  the  property  so  seiied ;  which  Ihventory  must  be  ugned 
by  him,  and  annexed  to  his  return.' 

Notice  bow  Notice  of  the  attackmeiU.'l  The  officer  tssuine  the  wau> 
raut,  is  required  thereupon,  immediately  to  order  a  notice  to 
be  published,  in  oue  or  more  of  the  newspapers  printed  io  tlie 
county,  to  which  the  warrant  is  issued ;  and  if  there  is  dom 
|urinted  in  such  county,  then  in  a  newspaper  printed  nearest  to 
such  county,  once  a  week  for  three  months  successively,  or 
oftener,  if  he  shall  deem  proper.^ 

•ndwhatii      The  notice  must  contain  the  following  matters :  1«  It  nrast 

muft  con-  ^ 

^*^*  State  the  issuing  of  the  warrant,  the  name  of  the  vessel  sieiedi 

the  port  or  place  to  which  she  belongs,  and  the  name  of  her 
last  commander  ;'^  2.  It  must  require  all  persons,  who  chin 
to  have  any  demands  against  the  ship,  or  vessel,  her  tackk^ 
apparel,  or  Ainiiture,  under  the  provisions  of  the  title  of  die 
Statutes,  of  which  we  are  treating,"  to  deliver  an  aocoont  of 
their  respective  claims,  to  the  said  officer,  within  three  moDdil 
£rom  the  first  publication  of  such  notice;  or  that  their  resMdj 
against  such  vessel  will  be  forfeited  :  3.  It  must  state  that  sodi 
vessel  will  be  sold,  for  the  payment  of  the  claims  against  ber, 
unless  the  owner,  consignee,  or  commander  thearof,  or  sont 
person  interested  therein,  appear  and  discharge  such  wvrsiit 
according  to  law.  within  three  months  from  the  first  pobEcsr 
tion  of  such  notice.*' 


B<m  otiMr  PoflerioT  oUochmenU.']    We  have  seen  that  while  the  wa^ 

May  attach  raot  issucd  against  tlie  vessel,  subsists  in  force,  no  other  ws^ 

•Aerwar 

nat  kroed,  rant  can  be  issued.     But  any  person  having  such  a  lien  ts  irc 


•  lb.  494.  8. 6.  »»  P.  8.  Ch.  8.  T.  8. 

•  lb.  8. 8.  »•  lb.  486. 8. 9. 
'*  2  R.  St.  485.  8.  9. 
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have  been  speaking  oT,  upon  the  property  gehed,  amy  deliver 
to  the  officer^  ap  accoant  in  writing  of  his  demand,  accompa- 
nied by  8ttch  affidavit,  and  proofs,  as  are  required  on  the  first 
application  for  a  warrant ;  and  be  is  thereupon  to  be  deemed 
an  attaching  creditor,  and  to  be  entitled  to  the  same  benefits, 
%pd  advantages,  and  subject  to  the  same  responsibilities,  and 
obligations,  as  the  creditor  at  whose  instance  the  warrant 
originally  issued.^' 

It  is  provided  that  all  snch  liens,  upon  the  property  so  ^^  ^^^ 
aeiied,  an  account  of  which  is  not  presented  to  the  officer,  ^'''^"^' 
the  time  limited  in  the  notice,  shall  cease.^^ 


Ditdiarge  from  the  ottachmeM,']    The  owner,  constgnee,  v«nei  dif- 

COftlVCu  PC* 

aeeat,  or  commander,  of  a  vessel  seized,  by  virtue  of  a  warrant  fore  ■ppoint- 

^      /  ,  '    -^  mentortnu- 

thus  issued,  and  any  person  interested  in  the  vessel,  may,  at  '•^^ 
any  time  before  the  appointment  of  trustees,  as  will  be  here- 
after mentioned,  apply  in  person,  or  by  attorney,  to  the  officer 
who  issued  the  warrant,  for  an  order  to  discharge  the  same.^^ 

Snch  person  must  execute  and  deliver  to  the  officer,  to  whom  on  bond  be- 

Ing  ^▼m  lo 

the  application  is  made,  a  bond  to  the  creditors  prosecuting  pJ2[^«  ^. 
the  warrant,  in  a  penalty,  at  least  double  the  amount  of  thevv*^'^ 
debts  sworn  to  by  the  creditors,  with  such  security  as  shah  be 
approved  by  the  officer,  conditioned,  that  the  obligors  therein, 
will  pay  the  amount  of  all  such  claims  and  demands,  as  shall 
have  been  exhibited,  which  shall  be  established  to  have  been 
subsisting  liens  upon  the  vessel,  according  to  the  provisions  of 
die  statute,  at  the  time  of  exhibiting  the  same  respectively.^^ 

Upon  such  bond  being  executed  and  delivered,  the  officer  by  order  of 
is  required,  thereupon,  to  grant  his  order,  discharging  the 
warrant,  that  may  have  been  issued  by  him :  and  no  fiirther 
proceedings  are  to  be  had,  under  the  provisions  of  the  st»> 
tote,  against  the  vessel  so  seized,  founded  upon  any  demandt 
iadoded  in  the  bond." 


"  lb.  8. 10.  "  lb.  8. 13. 

^«  lb.  8. 11.  ^^  2  R.  St.  496.  8. 14. 

'*  lb.  8. 12. 
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wtomay        ActioH  on  the  bond."]     It  is  declared,  that  any  such  bond, 

AM  bond!  "*  *  ^ 

shall  be  held  for  the  common  benefit  of  all  tl^f  attaching  cie- 
ditorSi  and  may  be  prosecuted  by  any  of  them*  jointly,  or  by 
any  one  of  them  separately,  in  respect  to  his  separate  de* 
mand.^' 
bowdedar-  Iq  the  snit  upon  the  bond,  the  attaching  creditors,  respect- 
ively, are  required  to  state  in  their  declaration,  their  respective 
demands,  alleging  the  work  to  have  been  done,  or  the  materials, 

4 

or  articles  furnished,  or  the  expenses  incurred,  at  the  reqoest 
of  the  master,  owner,  agent,  or  consignee,  of  such  vessel,  as 
the  case  really  was,  averring  that  the  claim  therefor  was  a 
subsisting  lien  on  such  vessel,  at  the  time  of  the  exhibitioo 
thereof,  as  provided  by  the  statute ;  and  to  assign  as  a  breach 
of  the  condition  of  the  bond,  the  non-payment  of  the  clain 
of  such  creditors.*' 

piM.  To  the  declaration  the  defendants  may  plead  as  in  other 

actions  of  debt  on  bond,  and  may  plead  to  such  assignmeDt 
of  breaches ;  and  the  same  proceedings  are  to  be  had  on  tbe 
bond,  as  provided  by  law  on  bonds  with  other  conditions  tbao 
for  the  payment  of  money.^ 

iBoviaUoB*  If  it  is  found  by  the  return  to  a  writ  of  inquiry  in  siidi 
suit,  or  by  the  verdict  of  the  jury  impannelled  to  try  any 
issue  joined  therein,  that  the  sum  of  fifty  dollars  or  upwards 
was  due  to  any  plaiutifi*  in  such  suit,  upon  any  claim  or  de- 
mand which,  by  the  provisions  of  the  statute,  was  a  subsistiog 
lien  upon  such  vessel,  at  the  time  of  the  exhibition  thereof  as 

jadnwot  for  provided  by  the  statute,  judgment  is  to  be  rendered  that 
plaintifi*  have  execution  for  the  amount  of  such  claim.^ 

for  deftnd  But  if  it  is  fouud  that  nothing,  or  a  less  sum  than  fifty  d(J- 
lars,  was  due  to  any  plaintiff  in  such  suit,  as  specified  in  tbe 
section  last  cited,  judgment  must  be  entered  against  sndi 
plaintiff,  that  he  take  nothing  by  his  writ  ^  and  the  court  are 
required  to  award  to  tlie  defendants,  the  costs  incurred  by 
them,  in  resisting  the  claim  of  such  plaintiff.*^ 


"  lb.  e.  15.  «  lb.  s.  18. 

*•  lb.  B.  16.  a  lb.  s.  19. 

^«  lb.  s.  17. 


ant. 
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SECTION  II. 


OF  THS  SALS  OF  THE  VESSEL,  AND  DISTRIBUTION  OF  THE  PROCEEDS. 

Order  of  sale.']     If  the  creditors,  who  have  exhibited  their  order  of  «Me 

"'J  '  ^  ^    when  grant- 

claims,  as  before  mentioned,  have  not  been  satisfied,  and  if  ^> 

the  warrant  has  not  been  discharged,  as  provided  by  the  sta- 
tute, within  the  time  limited  for  that  purpose,  the  officer  who 
issued  the  warrant,  is  required  within  one  month  after  the  expi- 
ration of  the  time  so  limited,  upon  due  proof  of  the  publica- 
tion of  th%  notice  of  the  attachment,  which  has  been  mentioned, 
to  issue  his  order  to  the  sheriff,  who  seized  the  vessel,  under 
the  warrant,  directing  such  sheriff  to  proceed  and  sell  the  ves- JJ^!|®"^*^^' 
sel  so  seized,  her  tackle,  apparel,  and  furniture,  and  to  state  in 
such  order,  the  amount  necessary  to  be  raised,  to  satisfy  such 
claims,  and  expenses.^ 

If,  however,  it  should  appear  to  the  officer,  that  the  claims  ^lu^*'^*^ 
exhibited  before  him,  and  the  expenses  of  the  proceedings,  can 
be  satisfied  by  a  sale  of  the  tackle,  apparel,  and  furniture,  of 
sncb  vessel,  or  of  some  part  thereof,  without  selling  the  vessel,  he     * 
is  required  to  modify  his  order  accordingly.^^ 

Sale  and  return  of  order.!  Within  twenty  days  after  the  saie  bow 
service  of  the  order,  the  sheriff  must  proceed  and  sell  the 
vessel  so  seized  by  him,  her  tackle,  apparel,  and  furniture,  or 
such  part  thereof,  as  shall  be  sufficient  to  satisfy  the  claims 
exhibited,  and  the  expenses  incurred,  upon  the  same  notice,  in 
the  same  manner,  and  in  all  respects  subject  to  the  provisions 
of  law,  in  case  of  the  sale  of  personal  property  upon  execu- 
tion-^ 


^  lb.  s.  20.  «*  lb.  s.  22. 

«  2  R.  St.  497. 8. 21. 
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^^  ^  The  sheriff  must  return  to  the  officer  granting  the  order, 
rroceedi  of  his  proceedings  under  the  same ;  and  the  proceeds  of  the  sale 
after  deducting  bis  fees  and  expenses  in  seiting,  preserving, 
watching,  and  selling  the  vessel,  are  to  be  retained  by  the 
sheriff,  in  his  hands,  to  be  distributed,  and  paid,  as  will  be 
presently  mentioned.^ 

Notice  of  Notice  of  dMribuUonJ]  At  the  time  of  issuinir  the  order 
iiowiNibiuii-oi  sale,  the  officer  granting  it  is  required  to  order  a  notice  to 
be  published  in  the  same  newspaper,  in  which  the  notice  of 
seizure  was  printed,  as  has  been  mentioned,  once  in  each  week, 
for  three  weeks,  requiring  all  persons,  who  have  exhibited 
any  claims  against  the  vessel,  and  the  owner,  agent,  consignee, 
master,  and  all  other  persons  interested  in  such  vessel,  to  ap* 
pear  before  him  at  a  day  therein  to  be  specified,  not  less  than 
thirty  days,  and  not  more  than  forty  days  from  the  first  publica- 
tion of  such  notice,  to  attend  a  distribution  of  the  proceeds, 
arising  from  the  sale  of  such  vessel,  her  tackle,  apparel,  and 
furniture.*' 


Ill  casff  of        Reference  of  contested  daims*']    If  the  claims  of  the  ere- 

contmed  ,  .  . 

ciaimi  (lis-    ditors  who  havc  exhibited  their  claims  as  before  roentioned, 

tribution  not 

iob«iuiide,  or  of  some  of  them,  be  contested  by  the  owner,  agent,  con- 
signee, or  master  of  such  vessel,  or  by  some  other  of  such  cre- 
ditors, the  officer  cannot,  as  in  cases  where  there  is  no  such 
contest  on  the  day  appointed  in  the  notice  of  distribution,  pro- 
ceed to  hear  the  allegations  and  proofs  of  the  parties,  and 
make  distribution  of  the  proceeds  arising  from  the  sale  at 
butobjec-  once;  but  in  case  of  such  contest,  the  party  making  the  oh- 
^t^  ^  J    Section,  must  file  with  the  officer  a  written  statement  thereol, 

claim,  and    •'  ' 

claim  refer-  j^qi]  ||-|3  (jesirc  that  the  claims  so  objected  to,  be  referred  to  re- 
ferees, to  examine  and  report  thereon.^" 
ttferten.  The  party  making  the  objection,  and  the  creditors,  whose 

how  choMn,        ,  ^^ 

fcc.  claims  are  contested,  may  agree  upon  three  indifferent  persons. 


»  lb.  8.  23.  «  lb.  0.  25,  26. 

^  lb.  i.  24. 
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by  a  writing  to  that  effect,  signed  by  them  and  filed  with  sucli 
officer.^ 

If  the  referees  be  not  so  selected  by  agreement,  then  the 
party  making  the  objection  is  to  nominate  two  disinterested 
persons,  and  the  creditor  or  creditors,  whose  claims  are  con- 
tested, are  also  to  nominate  two  indifferent  persons;  or  if 
either  of  them  refuse  or  neglect,  the  ofiicer  before  whom  the 
proceedings  are  pending,  is  required  to  name  two  indifferent 
persons  for  the  party  or  parties  so  refusing  or  neglecting.^ 

The  names  of  the  persons  thus  nominated,  must  be  written 
on  four  distinct  pieces  of  paper,  as  similar  in  all  respects  as 
may  be,  which  are  to  be  rolled  up  separately  and  put  into  a 
box ;  and  from  thence  the  officer  is  required  to  draw  out  three 
of  them :  and  the  persons  whose  names  are  so  drawn,  are  to 
be  the  referees  to  determine  the  controversy.^^ 

The  officer  before  whom  they  are  selected  is  required  to 
certify  such  selection  in  wridng,  and  to  deliver  a  duplicate  of 
the  same,  or  of  the  written  agreement  of  the  parties  appointing 
referees,  to  each  of  the  parties.^ 

Such  certificate  or  agreement  must  be  filed  in  the  office  of 
the  clerk  of  the  supreme  court,  or,  if  the  vessel  was  seized 
withm  the  city  and  county  of  New  York,  with  the  clerk  of 
the  superior  court  of  law  therein,  or  with  the  clerk  of  the 
court  of  common  pleas  thereof,  as  is  directed  by  the  officer, 
and  a  rule  must  thereon  be  entered  by  such  clerk,  in  vacation 
or  tn  term,  appointing  the  persons  so  selected,  referees  to  de^ 
termine  the  controversy.^ 

It  is  declared  that  such  referees  shall  have  the  same  powers,  Refenct* 
and  be  subject  to  the  like  duties  and  obligations,  and  shall  re-  ^^*'*^ 
ceive  the  same  compensation,  as  referees  appointed  by  '  the 
supreme  court,  in  personal  actions  depending  therein.^ 

The  report  of  the  referees  must  be  filed  in  the  same  office  npon. 
where  the  rule  for  their  appointment  was  entered,  and  is  de- 


»  lb.  8. 7. 27.  »Ib.  8.  30. 

*  lb.  8.28.  »Ib.  8.  31. 

3»  lb.  498  8.  29.  ^  lb.  8.  32. 
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clarcd  to  be  conclusive  on  the  parties,  if  not  vacated  by  the 

court  to  which  it  was  made.^ 
u  toT'^"  ^'^     Either  party  has  the  same  right  to  except  to  the  report,  as 

in  cases  of  reference,  during  tlie  pendency  of  a  suit,  and  the 

court  is  required  to  proceed  thereon  in  the  lii^e  manner ;  and 
Newrefc-  the  court  may,  in  its  discretion,  appoint  new  referees,  and 
(^t>i  Jn^dg-  direct  a  new  hearing.  Judgment  for  costs  is  rendered  against 
eiccutioo.    iiie  failing  party,  and  execution  awarded  thereon,  as  in  other 

cases."^ 

uparinRof       Diitlributwn  to  claimants.']      If  none  of  the   creditors* 

rlaimariu,  '' 

|ind  distribo-  claims  are  contested  in  the  manner  we  have  just  seen,  the 
officer  is  required,  on  the  day  appointed  in  the  nodce  of  dis« 
tribution,  to  hear  the  allegations  and  proofs  of  the  parties, 
and  to  make  distribution  of  the  proceeds  arising  from  the  sale, 
after  deducting  the  expenses  of  the  proceedings,  among  the 
creditors  who  have  exhibited  their  claims  in  the  manner  we 
have  mentioned.^^ 

In  cases  where  the  claims  have  been  contested,  the  officer 

before  whom  the  proceedings  were  pending  is  required,  upon 

the  final  report  of  the  referees  being  confirmed,  to  proceed  to 

make  distribution  of  the  proceeds  of  the  sale  of  the  vessel,  her 

tackle,  apparel,  and  furniture,  after  deducting  tbe  expenses 

of  the  proceedings  before  him,  among  the  attaching  creditors, 

according  to  the  report.^' 

Order  to  she-      When  a  distribution  is  made  by  the  officer,  in  either  case, 

claims.        hc  is  required  to  make  an  order  on  the  sherifi*  having  such 

proceeds  in  his  hands,  directing  him  to  pay  the  same  to  the 

several  attaching  creditors  entitled  thereto,  according  to  such 

distribution,  and  the  same  must  be  paid  accordingly ;  and  all 

Residue  to    mouics  remaining  in  the  hands  of  the  sheriff,  after  such  pay- 

!mmrt£;.  mcut,  and  after  deducting  his  commission,  are  required  to  be 

"  ^  "* '     paid  to  the  owner,  agent,  consignee,  or  master  of  the  ^'es- 

sel.^* 


-^  lb.  s.  33.  "  lb.  498  s.  35. 

"^  lb.  8. 34.  «»  lb.  g.  86. 

^'  2R,St.  497.  8.25. 
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If  the  proceeds  arising  from  the  sale  of  any  vessel,  are  J^o^  JJ^fiSSctelit 
sufficient,  after  deducting  all  legal  charges,  to  satisfy  all  the  Sy'diJided! 
liens  against  the  vessel,  exhibited  as  before  mentioned,  the 
officer  ordering  the  sale  is  required  to  order  a  fair  and  just 
distribution  of  such  proceeds  among  the  creditors  whose 
claims  shall  have  been  ascertained  by  him,  or  by  the  report  of 
referees,  as  before  mentioned,  in  a  just  and  equal  proportion, 
to  the  amount  of  such  claims  respectively.^ 

The  sheriff  is  entitled  to  a  commission  of  five  per  cent,  on  sherirs 

fees. 

all  monies  received  by  him,  pursuant  to  the  provisions  of  the 
statute.^* 

The  sheriff,  to  whom  a  warrant  has  been  delivered,  may  be  sherurho^ 

compelled  to 

compelled,  by  the  officer  having  jurisdiction  over  the  proceed- ««"n>^- 
ings  thereon,  to  return  the  inventory  required  to  be  taken  by  JJJjy^'P'^ 
him,  and  to  pay  over  monies  in  his  hands,  pursuant  to  any 
order  for  that  purpose,  by  an  order  of  such  officer,  and  by 
process  of  attachment  for  disobedience  thereof,  on  the  appli- 
cation of  any  creditor.^^ 

Report  of  the  proceedings  and  JiUng  mth  the  papers.^]  ^^^^ 
£very  officer  who  issues  any  warrant,  pursuant  to  the  provi-  ^^ 
sions  of  the  statute,  is  required  to  cause  the  applications,  affi- 
davits, and  proofs,  presented  to  him  by  the  attaching  credit- 
ors, and  copies  of  all  warrants  issued,  and  all  orders  made  by 
him,  with  a  bill  of  the  fees  and  expenses  allowed  by  him,  and 
a  report  of  all  the  proceedings  had  before  or  done  by  him, 
to  be  filed  in  the  office  of  a  clerk  of  the  supreme  court;  or,  if 
the  vessel  was  seized  in  the  city  and  county  of  New  York,  with 
the  clerii  of  the  superior  court  of  law,  or  with  the  clerk  of  the 
court  of  common  pleas  thereof,  within  thirty  days  after  the  and  whem 
order  for  distribution  made  by  him.^ 


*•  2  R.  St.  499.  8.  37.  "  lb.  s.  42. 

«  lb.  B.  88.  "  lb.  s.  89. 
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Report  eon-      It  is  declared,  that  such  report,  and  a  duly  certified  copy 
dcDce.        thereof  by  the  clerk,  shall  be  conclusive  e^dence,  that  the  pro- 
ceedings stated  therein  were  had  before  such  officer.^ 

conrttoeot-     Correction  of  errors.']    It  is  provided,  that,  upon  such  re- 

rectenon,  •    .  i        i  « 

^c.  port  being  made,  the  court  may  correct  any  errors  that 


I4>pear  to  have  been  committed  in  the  proceedings,  and  make 
such  order  as  shall  be  just,  and  may  remit  the  proceedings,  to 
the  officer  who  issued  the  warrant,  or  may  proceed  to  do  sack 
acts  and  things  as  shall  be  necessary.^ 


*♦  lb.  6. 40.  «  lb.  e.  41. 


CHAPTER  VIII. 


OP  ATTACHMENTS    AGAINST   ABSCONDING,   CONCEALED,   AND    NON- 

BESIDENT  DEBTORS. 

The  revised  statutes  provide,  that  the  real  and  personal  casei  in 

which  ftt* 

property  of  a  debtor,  may  be  attached  for  the  payment  of  his  tachmcnt 
debts,  in  the  following  cases:  1.  Whenever  such  debtor,  be- 
ing an  inhabitant  of  this  state,  shall  secretly  depart  therefrom, 
with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of 
civil  process ;  or  shall  keep  himself  concealed  therein,  with 
the  like  intent :  2.  Whenever  any  person,  not  being  a  resident 
of  this  state,  shall  be  indebted  on  a  contract,  made  within  this 
state,  or  to  a  creditor  residing  within  this  state,  although  upon 
at  contract  made  elsewhere.^ 

The  [Proceedings  upon  attachments  under  these  provisions,  coarM  ud 

6fl€Ct  of  the 

result,  if  no  steps  are  taken  to  prevent  it,  in  the  appointment  proceediogv. 
of  trustees,  who  take  possession  of  all  the  debtor's  property, 
and  collect  his  debts,  and  finally  make  distribution  of  the  pro- 
ceeds, ailer  paying  expenses  and  certain  preferred  debts  among 
those  who  were  his  creditors  at  the  time  of  issuing  the  first 
warrant  of  attachment.  But -the  debtor,  or  others  who  are 
interested,  may  prevent  the  appointment  of  trustees,  and  have 
his  property  discharged  from  the  attachment,  either  by  a  de- 
termination of  court  after  a  bearing  or  trial,  that  he  was,  if 
proceeded  against  as  a  non-resident  debtor,  at  the  time  of 


»  2  R.  St.  8.  e.  1. 
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issuing  the  warrant,  a  resident  of  the  state;  or,  if  proceeded 
against  as  an  absent  or  absconding  debtor,  that  he  was  not, 
at  any  time  within  thirty  days  before  the  issuing  of  such  war- 
rant, or  at  any  time  thereafter,  an  absconding  or  cooceakd 
debtor,  within  the  intent  of  the  statute ;  or  the  debtor  may 
have  his  property  discharged,  and  the  proceedings  discoo- 
tinued,  by  giving  a  bond,  conditioned  to  pay  each  of  the 
attaching  creditors  the  amount  due  him  at  the  time  he  became 
an  attaching  creditor.  The  bond,  thus  taken,  may  afterwards, 
within  six  months  from  its  date,  be  put  in  suit  by  all  or  either 
of  the  creditors,  who  must  establish  their  demands  in  the  saioe 
manner  as  in  an  action  against  the  debtor. 
Arrange-  These  proceedings  appear  to  resolve  themselves  into  the 

mibject.  following  divisious,  and  will  be  treated  of  accordingly:  I 
The  proceedings,  until  the  appointment  of  trustees,  or  the 
application  of  the  debtor,  or  others,  for  a  discharge  of  his 
property  from  the  attachment:  2.  The  different  modes  d 
obtaining  a  discharge  of  the  property:  3.  The  appoinunent 
of  trustees,  with  their  powers,  duties,  and  responsibilities,  and 
the  subsequent  proceedings :  4.  The  proceedings  on  certioran 
and  in  error. 


SECTION  I. 


OF  THE  PROCEEDINGS  UNTIL  THE   APPOINTMENT  OF  TRUSTEES,  OB 
AN  APPLICATION  FOR  A  DISCHARGE  OF  THE  PROPERTT. 

Officers  who  Application  foTj  and  issuing  ofj  the  tcarrant.']  The  appli- 
dicuon.  cation  for  the  warrant  of  attachment  may  be  made  to  any  of 
the  following  officers:  circuit  judges,  supreme  court  cominiV 
sioners,  first  judges  of  county  courts,  and  any  other  judges  of 
such  courts,  of  the  degree  of  counsellor  at  law  in  the  soprene 
court,  recorders  of  cities;  and,  if  made  in  the  city  of  Scbe- 
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nectady,  the  mayor  thereof:  but  no  sach  application  can  be 
made  to  any  alderman  of  the  city  of  New  York.' 

It  is  provided,  that,  in  case  of  the  death,  sickness,  resigna- Provision  in 
tion,  removal  from  office,  absence  from  the  county  of  his  "^s*"  JgJJ';**'®^ 
dence,  or  other  disability,  of  any  officer  before  whom  any 
proceedings  may  have  been  commenced  under  the  statute, 
such  proceedings  may  be  continued  by  his  successor  in  office, 
or  by  any  other  officer  residing  in  the  same  county,  who 
might  have  originally  instituted  such  proceedings,  in  the 
same  manner,  and  with  the  like  effect,  as  if  originally  com- 
menced before  him.^  And  that,  if  there  be  no  officer  in  the 
same  county,  thus  competent  to  continue  such  proceedings, 
then  any  judge  of  the  county  court  may  attend  at  the  time 
aad  place  appointed  for  the  hearing  of  any  matter,  and  may 
adjourn  the  same  to  the  next  court  of  common  pleas,  to  be 
held  in  and  .  for  the  county  in  which  such  hearing  was 
appointed ;  and  that  the  said  court  shall  proceed  therein,  in 
the  same  manner,  and  with  the  like  authority,  as  the  officer 
who  commenced  such  proceedings/ 

The  application  may  be  made  by  any  creditor  resident  who  may 
within  this  state,  or  out  of  it,  or  by  his  personal  representa-  ^  unm.^ 
tives,  having  a  demand  against  the  debtor  personally,  whetlier 
liquidated  or  not,  arising  upon  contract,  or  upon  a  judgment, 
or  decree,  rendered  within  this  state,  amounting  to  one  hun- 
dred dollars  or  upwards ;  or  by  any  two  such  creditors  having 
such  demands,  to  the  amount  of  one  hundred  and  fifty  dollars 
or  upwards :  or,  by  any  three  or  more  creditors,  having  such 
demands,  to  the  amount  of  two  hundred  dollars  or  upwards.^ 

The  application  must  be  in  writing,  verified  by  the  affidavit  Anpiication, 
of  the  creditor,  or  of  the  person  making  the  same  in  his  be-'P^^^^ 
half,  in  which  must  be  specified  the  sum  in  which  the  debtor 
is  indebted,  over  and  above  all  discounts,  to  the  person  in  whose 
behalf  the  application  is  made,  and  the  grounds  upon  which 


'  2  R.  St.  3.  8.  2.    2R.St.34.       •  lb.  8.6. 
8. 1.  '2  R.  St.  3.  8.  3. 

'  2  R.  St.  35.  8.  5. 
Vol.  II.  80 
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nmitbeyeii-  the  application  is  founded/  The  facte  and  circamstances  to 
establish  the  grounds  on  which  the  application  is  made,  must 
also  be  verified  by  the  affidavits  of  two  disinterested  witnesses.'' 

Order  for  Upon  such  proof  beinir  made  to  the  satisfaction  of  the  of> 
ficer  to  whom  the  application  is  addressed,  be  is  required  to 
order  a  notice  to  be  published,  which  will  be  presently  de- 

rimi"*  ^^*^  scribed,  and  to  issue  one  or  more  warrants,  as  may  be  neces- 
sary to  the  sheriff  of  every  county,  in  which  any  property  of 
the  debtor  may  be,  commanding  him ,  to  attach  and  safely 
keep  all  the  estate,  real  and  persona],  of  the  debtor  within  his 
county,  (except  such  articles  as  are  by  law  exempt  from  execB- 
tion,)  with  all  books  of  account,  vouchers,  and  papers  relating 
thereto,' 

Where  a  A  corporation  is  a  creditor  within  the  meaning  of  the  statute, 
and  may  present  or  unite  m  the  petition  as  other  creditors ; 
and  the  petition  may  be  signed  by  a  director  or  other  officer 
of  the  corporation,  thereto  duly  authorised  under  ite  common 
seal ;  and  the  affidavit  required  of  attaching  creditors  may  be 
made  and  signed  by  such  director  or  officer.' 

orpoitncnr,  Whenever  partners  or  joint  companies  are  attachin^^  cre- 
ditors, the  petition  and  affidavit  required  may  be  made  and 
signed  by  either  of  the  partners,  or  any  one  of  the  company.'* 

•rnoD-mi.       Creditors  residitiir  out  of  this  state,  and  within  the  United 

dente,  .  ®  \  ^ 

States,  may  petition  and  unite  in  a  petition  in  the  same  man* 
arecreditoi*.  ner  as  resident  creditors;- but  they  are  required  to  annex  to 
the  petition  the  original  accounts,  or  sworn  copies,  and  the 
original  specialties,  or  written  securities,  if  any,  on  which  their 
demands  arise  or  depend.  Affidavits  sworn  to  by  them,  be- 
fore a  judge  or  clerk  of  a  court  of  record  of  the  state,  dis- 
trict, or  territory,  in  fi'hich  they  reside,  duly  authenticated  under 
the  seal  of  such  court,  are  required  to  be  received  by  eveiy 
officer  or  court,  in  proceedings  under  the  statute,  in  the  same 


•  lb.  8.  4.  '2  R.  St.  36.  8.  7. 
•»  lb.  8.  5.  *®  lb.  8.  8. 

•  lb.  8.  6. 
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manner  as  if  such  affidavits  were  made  before  a  proper  officer 
in  this  state.^^ 

It  is  declared,  that  whenever  a  petitioning  creditor  shall  ^,°  ^ 
have  purchased,  or  procured  to  be  assigned  to  him,  any  debt  ^*^£e- 
or  demand  against  the  debtor,  for  less  than  the  nominal  lori? 
amount  of  such  debt  or  demand  ;  and  whenever  any  executor 
or  administrator  shall  petition  in  respect  to  any  such  debt  or 
demand,  the  person  petitioning  shall  be  deemed  a  creditor  to 
the  amount  only  of  the  sum  or  value  actually  and  in  good 
faith  paid  by  him,  or  by  his  testator  or  intestate,  for  such 
debt  or  demand.'^ 


And  it  is  provided,  that  whenever  a  petitioning  creditor  VHieo  e^ 
shall  have,  in  his  own  name,  or  in  trust  for  him,  any  mortgage,  Ji^jTVcfJI^ 
Judgment,  or  other  security,  or  assignment  by  way  of  seen-  ^^' 
rity,  for  securing  the  payment  of  any  sum  of  money,  upon 
any  real  or  personal  estate  of  the  debtor,  he  shall  not  become 
a  petitioner,  in  respect  to  the  debt  so  secured,  unless  he  shall 
add  to  his  signature  to  the  petition,  '^  declaration  in  writing, 
tb  at  he  relinquishes  to  the  assignees,  or  trustees,  who  shall  be 
appointed  pursuant  to  such  petition,  every  such  mortgage, 
judgment,  or  other  security,  for  the  benefit  of  all  the  creditors 
of  such  debtor ;  which  declaration  shall  operate  as  an  assign- 
ment of  such  mortgage,  judgment,  or  security,  to  tEe  assignees, 
or  trustees,  who  shall  be  subsequently  appointed,  and  vest  in 
them  all  the  rights,  and  interests,  of  such  petitioning  creditor 
therein.^ 

And  if  the  creditor  shall  swear,  that  a  sum  of  money  is  due  Pojnrr. 
to  him  from  the  debtor,  which  is  not  really  due,  or  that  more 
is  due  than  the  sum  really  due,  knowing  the  same  not  to  be 
due,  it  b  declared,  that  he  shall  forfeit  double  the  sum  so  falsely 


"  lb.  8.  9.  "  lb.  B.  11. 

"  lb.  f .  10. 
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sworn  to  be  due,  to  the  assignees,  or  tnistees,  of  the  estate  of 
such  debtor,  to  be  recovered  by  them.^^ 

b  ^5***  *^  '^^^  officer  is  required  to  cause  the  affidavits  of  the  credit- 
ors presented  to  him,  to  be  filed  in  the  office  of  a  clerk  of  the 
supreme  court,  within  thirty  days  after  receiving  the  same." 

fadTlIi'StSIr     Semcc  of  the  ttarrant.']     The  sherifi*  to  whom  any  such 
iwrty,  BDd    warrant  is  directed  and  delivered,  is  required  immediately  to 
attach  all  the  real  estate  of  the  debtor,  and  all   his  personal 
estate,  incloding  money,  and  bank  notes,  except  articles  ex- 
uJlks\nd    ^'"P^  ^^^™  execution  ;  and  to  take  into  his  custody,  all  books 
iria^r^     of  account,  vouchers,  and  papers,  relating  to  the  property, 
debts,  credits,  and  effects  of  the  debtor,  together  with  all 
evidences  of  his  title  to  real  estate ;  and  to  keep  the  same 
safely,  to  be  disposed  of  as  the  statute  directs.** 
im^  !^  ™*^*     ^^^  sheriff  is  also  required,  immediately  on  making  sodi 
seizure,  with  the  assistance  of  two  disinterested  freeholders, 
to  make  a  just  and  true  inventory  of  all  the  property  so  seiied, 
and  of  the  books,  vouchers,  and  papers  taken  into  his  custody, 
stating  therein,  the  estimated  value  of  the  several  articles  of 
personal  property,  and  enumerating  such  of  them  as  are  pe- 
rishable ;  which  inventory,  after  being  signed  by  the  sheriff 
and  the  appraisers,  must,  within  ten  days  after  such  seiiure,  be 
returned  to  the  officer  who  issued  the  warrant«^^ 


sciatire  It  is  providcd,  that  a  seizure  made  by  virtue  of  any  attach- 

ment,  under  the  provisions  of  the  statute,  shall  be  deemed  to 
supersede  any  such   seizure  that  may  have  been  previously 

iKarruitoin  made.  Under  any  warrant  which  shall  have  been  issued,  at  the 

caaea  ofpaa- ,  "^ 

lard  *  **"  ^'^s^^**^*  ^f  ^ny  overseers,  or  superintendents  of  the  poor, 
against  any  person,  pursuant  to  the  provisions  of  law,  respect* 
ing  the  relief  and  support  of  indigent  persons,  or  respecting 
the  support  of  bastards ;  but  that  the  surplus  of  any  property 


"  2  R.  St.  37. 8. 12.  "  2  R.  St.  4.  a.  7. 

»'  2  R.  St.  13.  8.  07.  "  lb.  8.  8. 


ABSENT  AND  ABSCONDING  DEBTORS.  637 

SO  seized,  after  satisfying  the  creditors,  shall  be  paid  to  the 
overseers,  or  superintendents,  at  whose  instance  any  warrant 
so  superseded,  may  have  issued.^'' 

Notice  of  the  attachment,  and  its  effect,!  We  have  seen  Notice  how 
that  the  officer,  at  the  same  time  that  he  issues  the  warrant,  is 
required  to  order  a  notice  of  the  proceedings  to  be  published.'* 
This  notice  must  be  published  in  the  state  paper,  and  in  a 
newspaper  printed  in  the  city  of  New  York,  and  in  a  news- 
paper printed  in  the  county  to  which  any  attachment  is  issued, 
if  there  be  one,  and  if  there  be  none  printed  in  such  county, 
then  in  a  newspaper  printed  nearest  to  such  county.^  The 
notice  must  be  published  once  in  each  week,  in  the  case  of  an 
absconding,  or  concealed  debtor,  for  three  months ;  in  the  case 
of  a  non-resident  debtor,  for  nine  months.^^ 

In  the  case  of  an  abscording,  or  concealed  debtor,  the  J^JjJ^'gf  '* 
notice  must  state,  that  an  attachment  has  issued  against  the ^diasor 
estate  of  the  debtor,  and  that  the  same  will  be  sold  for  the 
payment  of  his  debts,  unless  he  appear,  and  discharge  such 
attachment  according  to  law,  within  three  months  from  the 
first  publication  of  such  notice  ;  and  that  the  payment  of  any 
debts,  and  the  delivery  of  any  property,  belonging  to  the 
debtor,  to  him,  or  for  his  use,  and  the  transfer  of  any  property 
by  him,  for  any  purpose  whatever,  are  forbidden  by  law,  and 
are  void.^ 

In  the  case  of  a  non-resident  debtor,  the  notice  must  state  «i>fent 

'  debtor. 

the  issuing  of  the  attachment  against  his  estate,  and  that  the 
same  will  be  sold  for  the  payment  of  his  debts,  unless  he  appear 
and  discharge  such  attachment  according  to  law,  within  nine 
months  from  the  first  publication  of  such  notice ;  and  that  the 
payment  of  any  debts  due  to  him  by  residents  of  this  state, 
and  the  delivery  to  him,  or  for  his  use,  of  any  property  within 


«•  2  R.  St,  14.  8.  73.  «  lb.  8.  29. 

«»  2  R.  St.  3.  8.  6.  "  lb.  P.  30. 

»  2  R.  St.  7.  8.  28. 
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this  state  belonging  to  hiin,  and  the  transfer  of  any  SQch  pro- 
.  perty  by  him,  are  forbidden  by  law,  and  are  void.® 

aumJi^ii-     ah  sales,  assignments,  transfers,  mortgages,  and  convey- 
Mm^to    juices  of  any  part  of  the  estate,  real  or  personal,  including 
^S^^     things  in  action,  of  every  such  absconding  or  concealed  debtor, 
of  Mtice!'''  ^^^^  after  the  first  publication  of  such  notice,  in  payment  of, 
^^  '         or  as  security  for,  any  existing  or  prior  debt,  or  for  any  other 
consideration,  and  all  judgments  confessed  by  him  after  that 
time,  are  declared  to  be  absolutely  void  as  against  his  cre- 
ditors f*  and  it  is  also  declared  that  all  such  dispositions  of  the 
estate  of  a  non-resident  debtor,  real  or  personal,  within  this 
state,  including  things  in  action,  and  demands  against  asy 
residents  of  this  state,  made  after  the  first  publication  of  such 
notice,  shall  be  absolutely  void  as  against  his  creditors.^ 
ofpiopSS?^      After  the  first  publication  of  the  notice,  every  person  in- 
mmSTof      debted  to  an  absconding  or  concealed  debtor,  and  every  person 
or!*Stor^*^^  having  possession  of  any  property  belonging  to  such  debtor, 
dSIn^  aad'  b  required  to  account  and  ansvrer  for  the  amount  of  such  debt, 
Sebtad  to '   and  for  the  value  of  such  property,  to  the  trustees  who  shall  be 

debtor,  or  r     r      •/» 

haviiiffhif    appointed  upon  such  attachment;  and  every  person  within 
U^^y'    this  state  indebted  to  such  non-resident  debtor,  or  having  pos* 
session  of  any  property  belonging  to  him,  is  required  in  like 
manner  to  account  and  answer  for  the  amount  of  such  debt, 
and  for  the  value  of  such  property  :^    And  every  payment 
made  to  a  debtor,  after  the  first  publication  of  such  notice,  of 
any  debt  or  any  part  thereof,  and  every  delivery  of  any  pro- 
perty belonging  to  a  debtor,  for  which  any  person  is  thus  lis* 
ble  to  account  to  any  trustees,  is  to  be  deemed  firaudalent 
against  such  trustees.'' 
what  rach       If  any  person,  liable  to  account  to  any  trustees  as  has  been 
^SeMor^'  mentioned,  for  any  debt  or  property,  is  prosecuted  for  the  same 


**  lb.  8.  31.  «  lb.  8. 84. 

^  2  R.  St.  8. 8, 32.  ^  lb.  8.  a5. 

*'  lb.  n.  83. 


ABSENT  AND  ABSCONmif  G  DEBTORS.  639 

by  any  debtor,  he  is  aodiorised  to  give  in  evidence  under  the 
general  issue,  the  fact  of  an  attachment  having  been  issued, 
and  the  publication  of  the  notice  required  by  the  statute,  at 
the  time  of  the  commencement  of  the  action,  in  bar  thereof^ 

Sale  of  perishable  property.']  If  any  of  the  property  seized  2!^*^' 
under  the  attachment,  othei  than  vessels,  be  perishable,  the  ptnsiiabie 

'  '  r  »  property,  cx- 

sheriff  is  required  to  sell  the  same  at  public  auction,  under  an  **p*  ▼««^ 
order  of  the  officer  who  issued  the  warrant,  and  to  retain  in  his 
hands  the  proceeds  of  the  sale,  after  deducting  his  expenses,  to 
be  allowed  by  such  officer ;  which  proceeds  are  directed  to  be 
disposed  of  in  the  same  manner,  as  the  property  so  sold  would 
have  been,  if  it  had  remained  unsold.^  Whenever  a  sale  of 
perishable  property  is  thus  ordered  by  the  officer,  he  is  required, 
in  the  order,  to  prescribe  the  time,  place,  and  notice  of  the  sale, 
and  how  the  same  shall  be  published.^ 

Goods  seized  claimed  bjf  strangers.]  If  any  goods  or  effects,  irgoodf 
seiied  as  the  property  of  the  debtor,  other  than  vessels,  are  JJJ^  ^ 
claimed  by,  or  in  behalf  of,  any  other  person,  as  his  property,  ^^^^ 
the  sheriff  is  directed  to  summon  and  swear  a  jury  to  try  the 
validity  of  such  claim,  in  the  same  manner  and  with  the  like 
effect,  as  in  case  of  seizure  under  executton.^^ 

If,  bv  their  inquisition,  the  jury  find  the  property  of  the  inoquiaUon 
goods  and  effects  so  seized,  to  be  m  the  person  so  claiming  ^^^^^  ^ 
them,  the  sheriff  must  forthwith  deliver  them  to  the  claimant,  fj^fc?"!?' 
or  his  agent ;  unless  the  attaching  creditor,  by  bond,  with  suf- 2SS«* 
ficient  sureties,  indemnifies  the  sheriff  for  the  detention  of  such 
goods  and  effects.  In  case  of  such  indemnity,  the  sheriff  must 
detain  such  goods  and  effects,  to  be  disposed  of  as  the  statute 

directs." 

If  the  property  in  such  goods  be  found  to  be  in  the  claim-c«j»of  in 
ant,  the  costs  and  charges  arising  from  the  inquisition,  to  be 


«  lb.  8. 36.  "2  R.  St.  4.  B.  10. 

»  2  R.  St.  4.  0. 9.  "  lb.  0. 11. 

^  2  R.  St.  7.  8.  27. 
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allowed  by  the  officer  issuing  the  warrant,  must  be  paid  out  of 
the  estate  of  the  debtor ;  but  if  it  be  found  to  be  in  the  debtor, 
then,  the  costs  and  charges,  to  be  ascertained  in  the  same  maiir 
ner,  must  be  paid  by  the  claimant.^ 


Domestic 
▼enel,  'f 
claimed,  to 
beTtlued, 


and  on  a 
bondbotng 
gIvoQ  by 
claimant, 


upon  notice 
toatlacbiof 
crediton, 


withmretiei 
wbo  Jiniiiy 
if  required, 


Domestic  vessel  claimed  by  strangers.']  Where  a  vessel  be- 
longing to  any  port  or  place  in  this  state,  or  any  of  the  United 
States,  or  any  share,  or  any  interest  in  such  vessel,  is  attached, 
on  the  application,  within  thirty  days  thereafter,  of  any  person 
claiming  such  vessel,  or  share,  or  of  his  agent,  the  officer  who 
issued  the  warrant,  may  cause  the  vessel,  or  share,  so  seised, 
to  be  valued  by  three  indifferent  men,  to  be  appointed  by  such 
officer.** 

Within  two  days,  after  such  appraisement  has  been  made, 
the  claimant,  or  his  agent,  may  execute  a  bond,  with  sureties 
to  be  approved  by  the  officer,  to  the  people  of  this  state,  in  a 
penalty,  double  the  amount  of  such  appraised  value,  condi- 
tioned, that  in  a  suit  to  be  brought  on  the  bond^  the  claimaDt 
will  establish,  that  he  was  the  owner  of  such  vessel,  or  share, 
at  the  time  of  the  seisure,  and  in  case  of  his  failure  to  do  so, 
that  he  will  pay  the  amount  of  the  valuation,  with  interest  from 
the  date  of  the  bond,  to  any  trustees  who  may  be  appointed 
on  the  attachment ;  or  in  case  none  be  appointed,  according 
to  law,  or  the  attachment  be  discharged,  to  such  debtor,  or 
his  personal  representatives*^ 

Whenever  a  bond  is  thus  executed,  by,  or  in  behalf  of,  a 
claimant  of  a  domestic  vessel,  or  of  any  share  in  such  vessel, 
so  attached,  it  is  provided,  that  the  same  shall  not  be  taken  by 
the  officer  authorised  to  receive  it,  until  reasonable  notice  of 
the  names  and  residence  of  the  persons  offered  as  sureties,  is 
given  to  the  attaching  creditors;^  and  that  whenever  any 
such  bond  is  proposed,  the  attaching  creditors  may  require  the 
persons  offered  as  sureties  therein^  to  establish  their  sufficiency 


33  2  R.  St.  4. 8. 12. 
^  2  R.  St.  5. 8. 13. 
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in  the  same  manner,  and  to  the  like  extent,  as  bail  arc  required 
to  justify  in  civil  actions.'' 

Upon  such  bond  being  executed  and  delivered  to  the  officer,  dUKha^ 
he  is  required  to  order  the  vessel,  or  share,  so  seized,  to  be 
discharged  from  the  attachment,  and  the  sheriff  must  discharge 
such  vessel,  or  share,  accordingly.^ 

If  trustees  are  appointed  upon  the  attachment,  they  are  re-  ^^^^  ■"*^^' 
quired  immediately  to  commence  a  suit  on  the  bond ;  or  in 
case  none  are  appointed  according  to  law,  or  the  attachment 
should  be  discharged,  the  debtor,  or  his  personal  representa^ 
lives,  may  prosecute  the  bond*.^ 

In  such  suit,  the  claimant  may  give  in  evidence,  in  bar  of ^^^"JJ^JJ*^ 
a  recovery,  that  he  was  the  owner  of  the  vessel,  or  share, 
seized  at  the  time  of  issuing  the  warrant.  If  he  fail  to  esta-  •"JiiSthiro^ 
blish  sucli  ownership,  or  if  judgment  pass  against  him  by  de- 
fault, or  on  demurrer,  the  party  prosecuting  the  suit,  is  enti- 
tled to  recover  the  amount  of  the  valuation  of  such  vessel,  or 
share,  wkth  interest  from  the  date  of  the  bond,  to  be  assessed 
as  damages/^ 

Foreian  vessel  claimed  by  stramersA    Whenever  a  fo-  vonign  ve». 

°  ^  y         J  Bel  claimed 

reign  vessel,  or  a  share  or  interest  in  any  foreign  vessel,  is  at-  by  arranger 
tached,  the  vessel,  or  the  share  or  interest,  may  be  valued  in  tobevaia^, 
the  manner  directed,  in  the  case  of  a  domestic  vessel,  claimed 
by  strangers,^^  upon  the  application  of  any  person,  who  shall, 
by  his  affidavit,  swear  that  he  is  the  owner  thereof,  or  upon 
the  application  of  the  agent  of  such  owner,  who  shall,  by  his 
affidavit,  swear  that  he  is  such  agent,  and  that  he  verily  be- 
lieves his  principal  to  be  the  owner  of  the  vessel,  or  share,  so 
attached.^     Such  notice  of  the  application,  is  required  to  be 


^  2  R.  St.  14. 8. 72.  «  Ante,  Vol.  2.  p.  40.  2  R.  St. 

^  lb.  6. 8. 15.  5.  8. 13. 
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given  to  the  attaching  creditors,  as  the  officer  to  whom  the 
same  is  made  shall  deem  reasonable.^ 
and  •juch-       The  creditors,  at  whose  instance  the  attachment  was  issued, 

Jog  creaiton  ' 

2  Jjlfjjjjjjj.  are  required,  within  three  days  after  the  valuation  shall  be  re- 
f«i  «c-  turned  to  the  officer  who  directed  it,  to  execute  a  bond,  with 
sureties,  to  be  approved  by  the  officer,  to  the  person  in  whose 
behalf  the  claim  is  made,  in  double  the  amount  of  the  valua- 
tion, with  a  condition  to  prosecute  such  attachment  to  eflect, 
and  to  pay  such  damages,  as  may  be  recovered  against  them, 
for  seizing  the  said  vessel,  or  share,  in  any  suit  that  shall  be 
brought  against  them,  within  three  months  from  the  date  of 
the  bond,  if  it  shall  appear,  in  such  suit,  that  the  vessel,  or 
share,  or  interest  therein,  so  attached,  belonged,  at  the  time  of 
issuing  the  attachment,  to  the  person  in  whose  behalf,  such 
claim  shall  be  made.^ 
orveueiuisH  Unless  a  boud  be  giveu,  as  is  thus  prescribed,  the  officer 
who  issued  the  attachment,  is  required  to  grant  an  order,  dis- 
charging the  vessel,  share,  or  interest,  so  claimed,  from  the 
attachment ;  which  is  directed  to  be  discharged  accordingly.* 

Vessel  bar-       If  after  an  attachment  has  been  lepried,  upon  a  foreign 
iu«d,  suiMc-  vessel,  a  valuation  of  the  same,  or  of  the  share  <h*  interest 

quent  war- 

iMiie  uniij**  therein  seized,  is  made,  it  is  provided,  that  no  other  warrant 

Mctiritygiv-  q(  attachment  shall  issue  against  the  same  vessel,  as  being  the 

property,  in  whole,  or  in  part,  of  the  same  debtor,  «ntil  the 

security  prescribed  shall  be  given  by  the  person   reqairiog 

such  warrant.^ 


IT  attach-         It  is  declared,  that  if,  after  the  execution  of  anv  such  bood 

mentdis-  '  ' 

dSSoMi^^  y  *^  attaching  creditor,  the  attachment  shall  be  discharged, 
Se  ie^V"  ^^  ^^^  proceedings  shall  cease,  by  the  omission  to  appoint 
Sia*nj;e'the  trustecs  accordiug  to  law,  the  debtor  against  whom  the  at- 
ficniniry  the  tachment  issued,  or  his  agent,  shall  be  entitled  to  claim  such 

rrcdlior ; 


*3  2  R.  St.  6.  B.  19.  «  lb.  s.  21. 
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vessel,  share,  or  interest,  or  the  proceeds  thereof,  if  the  same 
shall  have  been  sold,  only  upon  his  discharging  the  bond  so 
executed  by  such  attaching  creditor,  or  by  his  execntiug  to 
such  creditor  a  bond,  in  a  penalty  double  the  valuation  of 
the  vessel,  made  as  directed  by  the  statute,  with  sureties,  to 
be  approved  by  the  officer  who  issued  the  attachment,  condi- 
tioned to  indemnify  such  creditor  against  all  charges  and  ex- 
penses, in  consequence  of  the  bond  so  executed  by  him/^ 

It  is  ako  declared,  that,  if  the  bond  of  the  attaching  credi-  jSSTto'bc 
tor  be  not  discharged,  or  he  be  not  indemnified,  as  is  thus  "°^^* 
directed,  within  one  month  after  the  debtor  became  entitled 
to  claim  such  vessel,  share,  or  interest,  as  the  statute  pre- 
scribes, such  vessel,  share,  or  interest,  may  be  sold  by  the 
sheriff  in  whose  custody  the  same  may  be,  upon  an  order  of 
the  officer  who  issued  the  attachment :  and  the  proceeds  of  the 
sale  are  directed  to  be  paid  to  the  attaching  creditor  who  exe- 
cuted the  bond  for  his  indemnity.^" 

Sale  qfvesseb,']     If  no  claim  be  made  by  any  owner  of  a^mreVnot 
domestic  vessel,  or  of  a  share  in  such  a  vessel,  seized  under  ^7/^^,;d 
any  warrant  of  attachment,  within  thirty  days  after  such  sei- f^  J^^gl^"^ 
zure,  and  no  bond  be  executed,  as  the  statute  directs,  by  such 
claimant ;  or,  if  uo  claim  be  made  within  that  time,  by,  or  in 
behalf  of,  the  owner  of  any  foreign  vessel,  or  of  a  share  therein, 
so  seised ;  it  is  declared,  that  such  vessel,  or  share,  may  be 
sold  by  the  sheriff  making  such  seizure,  under  an  order  of  the 
officer  issuing  the  attachment,  to  be  granted  upon  the  applica- 
tion of  any  attaching  creditor,  whenever,  in  the  opinion  of 
such  officer,  a  sale  may  be  necessary/^ 

It  is  also  declared,  that  where  a  share  in  any  vessel,  foreign 
or  domestic,  shall  be  seized,  if  no  claim  to  such  share  be  made, 
by  any  owner  tliereof,  as  is  provided  by  the  statute,  within 
thirty  days  after  such  seizure,  it  may  be  sold  by  the  sheriff, 


"  lb.  8.  23.  "  2  R.  St.  7.  e.  25. 

"  lb.  8.  24. 


644  PRACTICE  IN  AtTACIIMENTS  AGAINST 

under  an  order  of  the  officer  issuing  the  attachmenti  to  be 
granted  on  the  application  of  any  joint  owner,  or  of  his 
agent.^ 

Whenever  a  sale  of  a  vessel,  or  share  of  a  vessel,  is  ordered 
by  any  officer,  as  authorised  by  the  statute,  he  is  required,  in 
such  order,  to  prescribe  the  time,  place,  and  notice  of  the  sale, 
and  how  the  same  shall  be  published.^^ 

wISiS"*        Posterior  attachments.']     After  an  application  has  been 
credittln'to  naad^i  by  a  creditor,  for  a  warrant  of  attachment,  against  a 
tw^hlgcie-  concealed,  or  absconding,  or  non-resident  debtor,  any  other 
"^"'        of  his  creditors,   having  a  demand  against  him,  then  doe, 
whatever  may  be  its  amount,  may  file  with  the  officer  who 
issued  the  warrant,  an  affidavit,  specifying  the  sum  in  which 
the  debtor  is  indebted  to  him,  over  and  above  all  discounts, 
and  a  petition  stating  bis  desire  to  be  deemed  an  attaching  cre- 
ditor" 

Upon  filing  such  affidavit  and  petition,  such  creditor  is  de- 
clared to  be  deemed,  in  all  respects,  an  attaching  creditor,  and 
entitled  to  the  same  benefits  and  advantages,  and  snbject  to 
the  same  responsibilities  and  obligations,  as  the  creditor  at 
whose  instance  such  attachment  originally  issued.^ 
tl^Jm^      If,  after  the  issuing  of  a  warrant  of  attachment  against  a 
wiiTOnii  ki-  debtor,  any  other  warrant  is  issued,  pursuant  to  these  provi- 
sions, and  levied  upon  any  property  of  the  debtor,  such  sub- 
sequent warrant  and  seizure  is  to  be  deemed  to  be  a  part  of 
the  proceedings  upon  the  first  application,  in  the  same  man- 
ner, as  if  such  subsequent  warrant  had  been  issued  by  the 
officer  who  granted  the  first  warrant.^ 
^^oOc^*      '^^^  officer  who  issued  the  first  warrant  is  required,  on  the 
fintl^^'    application  of  any  creditor,  to  subscribe  and  deliver  to  him  a 
notice,  in  wridng,  directed  to  the  sherifi"  having  the  subse- 
quent warrant,  of  the  fact  of  a  prior  warrant  having  issued; 


«•  lb.  8.  26.  "2  R.  St.  9.  s.  38, 
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and,  upon  the  notice  being  served  upon  the  sheriff,  he  is  re- 
quired to  return  to  the  officer  an  inventory  of  the  property 
seized  by  him  Under  the  subsequent  warrant,  with  all  his  pro- 
ceedings thereon,  in  the  same  manner,  as  if  the  same  had 
been  issued  by  such  officer ;  and  all  proceedings  on  the  sub- 
sequent warrant  must  be  conducted,  in  all  respects,  as  if  the 
same  had  been  issued  by  the  officer,  who  issued  the  first  war« 
rant." 

It  is  the  duty  of  the  officer  who  issued  the  subsequent  war-  with  an  the 
rant,  to  transmit  the  petitions  and  affidavits  upon  which  such 
warrant  was  founded,  or  relating  thereto,  to  the  officer  who 
issued  the  first  warrant,  upon  receiving  from  such  officer  a 
certificate  of  the  time  of  his  issuing  the  same ;  and,  after  the 
service  of  such  notice,  the  officer  who  issued  the  subsequent 
warrant  is  to  cease  to  exercise  any  authority  by  virtue  of  the 
application  made  to  him.'^ 

The  officer  issuing  any  warrant,  pursuant  to  the  provisions  and  to  be 
of  the  statute,  is  required  to  cause  the  afiidavits  of  the  cre- 
ditors, transmitted  to  him  by  any  other  officer  who  shall  have 
issued  a  subsequent  warrant,  to  be  filed  in  the  office  of  a 
clerk  of  the  supreme  court,  within  thirty  days  after  receiving 
the  same.^ 

The  creditors,  making  the  subsequent  application,  or  who  and  the  ere- 
shall  have  filed  a  petition  and  affidavit,  with  the  officer  issuing  deemed  at- 

♦  ,  tachingcre- 

the  subsequent  warrant,  desiring  to  be  deemed  attaching  ere-  ^ton. 
ditors,  are  declared  to  be  entitled  to  all  the  benefits  and  ad- 
vantages, and  subject  to  the  same  responsibilities  and  obliga- 
tions, as  the  creditor  at  whose  instance  the  first  warrant 
issued.*® 


Death  or  insanity  of  the  debtor.']     It  is  provided,  that,  Death  or  in- 

,  •"         .  sanity  not  to 

where  any  debtor  against  whom  proceedings  may  have  been  abate  pro- 
commenced,  as  authorised  by  the  statute,  shall  die,  or  become 
insane,  after  the  expiration  of  the  time  limited  in  the  order  for 


«  lb.  8. 40.  ^2  R.  St.  13. 8. 67. 

^Ib.s.  41.  '•Ib.9.B.42. 
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his  appearance,  the  proceedings  shall,  notwithstanding,  be 
continued  to  a  final  conclusion,  in  the  same  manner,  and  with 
the  like  validity,  as  if  such  debtor  had  lived  or  remained 
sane.^ 
SenStelbrt^  And  also,  that  if  any  debtor  against  whom  any  such  war- 
P^ranee?^  rant  of  attachment  shall  have  been  issued,  shall  die,  or  be- 
come insane,  before  the  time  limited  for  his  appearance,  the 
proceedings  thereon  shall  be  stayed,  and  the  property  seiied 
thereby  shall  be  delivered  to  his  personal  representatives,  or 
to  the  committee  of  his  estate.^ 


SECTION  IL 


OF  TUB   DIFFEESNT  MODES  OF  OBTAINIKO   A  PI8CHASOB  OF  TBI 

FBOFESTY. 

I^^DK  Petition  of  the  debtor ^  or  others^  for  a  tritd.']  Every  pei- 
^**^''  son  proceeded  against  as  an  absconding  or  concealed  debtor, 
may,  at  any  time  before  the  appointment  of  trustees,  preseuta 
petition,  by  himself  or  his  attorney,  verified  by  his  oath,  or 
that  of  some  other  person,  to  the  officer  who  issued  the  wa^ 
rant  against  him,  stating  that  he  is  a  resident  within  this  state, 
and  was  not,  at  any  time  within  thirty  days  before  the  issuing 
of  such  warrant,  or  at  any  time  thereafter,  an  absconding  or 
concealed  debtor,  within  the  intent  of  the  statute;  and  may 
therein  pray  that  his  allegations  in  that  behalf  may  be  beard 
and  determined  by  the  supreme  court,  or  the  court  of  common 
pleas  of  the  county  in  which  such  officer  resides.^^ 


«»  2  R.  St.  18. 8.  63.  «  2  R.  St.  9. «.  43. 

^  lb.  8. 64. 
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Every  person  proceeded  against,  as  a  non-resident  debtor,  JJ,^" 
and  any  person  in  his  behalf,  may,  at  any  time  before  the 
appointment  of  trustees,  present  a  petition,  verified  by  the 
oath  of  the  person  presenting  the  same,  to  the  officer  who  is- 
sued the  warrant  against  such  debtor,  stating,  that  at  the  time 
of  issuing  such  warrant,  the  debtor  so  proceeded  against  was 
a  resident  of  this  state :  and  may  pray,  that  the  allegations  in 
such  petition,  may  be  determined  by  the  supreme  court,  or 
the  court  of  common  pleas  of  the  county.^ 

Such  debtor,  in  either  of  the  cases  before  mentioned,  or  his  debtor*t 

V       .  .  bond, 

agent,  is  required,  at  the  time  of  presenting  the  petition,  to 
deliver  to  the  officer  who  issued  the  warrant,  a  bond  to  the 
attaching  creditors,  in  the  penal  sum  of  one  hundred  dollars, 
with  such  security  as  shall  be  approved  by  such  officer,  with 
a  condition,  (preceded  by  a  recital  of  the  petition,)  that  such 
debtor  shall  prove  to  the  supreme  court,  or  to  the  court  of 
common  pleas  of  the  county,  whichever  shall  be  inserted  by 
such  officer,  at  his  discretion,  at  the  next  term  thereof,  the 
facts  set  forth  in  such  petition.^ 

The  bond  cannot  be  taken  by  the  officer,  until  reasonable  and  notice 
notice  of  the  names  and  residence  of  the  persons  offered  as 
sureties,  is  given  to  the  attaching  creditors*     And  the  attach- 
ing creditors  may  require  the  persons  offered  as  sureties,  to 
Justify  in  the  same  manner,  and  to  the  like  extent  as  bail.^ 

The  officer  with  whom  such  petition  and  bond  shall  be  filed,  Jf  ^^^rted 
is  required  to  report  his  proceedings,  with  the  affidavits  pre-  ^  ^*  *®'^* 
sented  to  him  in  relation  to  such  proceedings,  to  the  court 
named  in  the  condition  of  such  bond,  on  the  first  day  of  the 
next  term  thereof." 

The  proceedings  of  the  court,  upon  the  report,  are  regu- JJJ?^^^^* 
lated  by  the  following  provisions :  "  The  court  to  which  such  ciun  w  ?* 
report  shall  be  made,  shall  proceed  to  hear  the  proofs  and  ^"^  * 


«  lb.  10.  B.  44.  •*  2  R.  St.  14.  s.  71,  TO. 

«  lb.  10.  B.  45.  «*  lb.  10. 8.  46. 
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allegations  of  the  parties  in  a  summary  way,  and  shall  deter* 
mine  whether  the  allegations  in  such  petition  have  been  satis- 
factorily proved  ;  unless  the  court  shall  deem  it  a  proper  case 
to  be  submitted  to  a  juiy,  in  which  case,  the  court  may,  in  its 
discretion,  award  a  venire  to  try  the  same,  in  such  manner  as 
the  court  shall  direct."^ 
of*aie'd«M-       *'  '^  ^^^  court  determine,  that  the  allegations  in  the  petidon 
mamli^     ^^  provcd,  it  shall  grant  an  order,  cancelling  the  bond  giveo 
diKiurged;  jjy  ^j.  j^  behalf  ^f  ^hg  debtor,  and  discharging  the  warrant, 

or  warrants,  that  may  have  been  issued  against  him,   and 
thereby  releasing  all  property,  which  shall  have  been  attached, 
under  such  warrants ;  which  order  shall  terminate  all  pro- 
ceedings upon  such  warrants."" 
and  cnstB         *<  The  court  shall  tax  the  costs  and  expenses  of  the  debtor, 

paid  by  ere-   ... 

diton;  mcurred  in  obtaining  such  order,  and  shall  cause  the  same  to 
be  paid  by  the  attaching  creditor,  and  may  enforce  the  pay- 
ment thereof,  by  attachment."^" 

if  ngoiDBt         «<  If  the  court  determine,  that  the  alleirations  contained  in 

the  debtor,  ^  ® 

K^racd^iM  ^^  petition  are  not  proved,  then  the  obligee  in  the  bond 
given  by  or  in  behalf  of  such  debtor,  may  recover  the  penally 
thereof,  with  costs ;  one  moiety  of  the  penalty,  may  be  re- 
tained by  the  obligee,  or  his  representatives,  and  the  other 
moiety  shall  be  paid  to  the  trustees,  to  be  appointed  as  hereiih 
after  mentioned,  to  be  disposed  of  by  them,  as  part  of  the 
property  and  effects  of  such  debtor;  or  if  no  trustees  be  ap- 
pointed, such  moiety  may  be  retained  by  the  obligee."^ 

now  and         If  any  person,  to  whom  a  debtor  shall  have  assigned,  or 
persons  may  delivered  any  property,  on  a  valuable  consideradon.or  to  whom 

apply  for  a  J  r      r       Ji  > 

trial  by  jary  tlic  debtor  may  have  made  payments  after  tlie  publication  of  the 

on  giving  ^  *     '^  * 

^"''  notice  of  attachment,  shall  desire  to  contest  the  fact  of  such  debt- 
or's being  non-resident,  concealed,  or  absconding,  within  the 
meaning  of  the  statute,  he  may  do  so»  on  executing  a  bond,  similar 


~  lb.  B.  47.  •  lb.  11.  8. 49. 

«^  lb.  s.  48.  «»  lb.  8. 60. 
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to  that  required  of  a  debtor,  (in  the  previous  forty-fifth  section,) 
and  within  the  time  allowed  to  the  debtor  for  that  purpose ;  and 
on  his  application  to  the  court,  to  which  such  proceedings  are, 
or  shall  be  reported,  the  court  are  required  to  direct  such 
allegations  to  be  tried  by  a  jury,  and  to  direct  the  proper  pro- 
ceedings for  that  purposed® 

It  is  declared  that  a  decision  by  a  jury,  in  any  case,  where  Effect  of  a 
a  trial  may  be  had,  pursuant  to  the  provisions  of  the  statute, 
if  not  set  aside  by  the  court,  shall  have  the  same  effect  in  all 
cases,  as  the  determination  of  a  court  without  such  trial ;  and  suitontbe 

bond* 

that  the  same  proceedings  maybe  had,  upon  the  bond  executed 
by  any  other  person  than  the  debtor,  as  are  provided  in  re- 
spect to  the  bond  of  such  debtor,  m  the  like  cases,  and  with 
the  like  effect.^* 


And  it  is  provided,  that  the  proceedings  upon  any  warrant,  EHeet  of  pa^ 

1  «•!  1  ••!••  lition  on  the 

that  may  be  issued,  pursuant  to  the  provisions  of  the  statute,  main  pro- 

ceedlnffs  on 

shall  not  be  in  any  manner,  stayed  or  affected  by  such  peti-  tbe  warraai. 
tion  or  bond,  given  as  the  statute  provides,  until  an  order,  dis- 
charging such  warrant,  shall  be  granted  ;  except  thai  no  salo 
of  any  property,  other  than  such  as  may  be  perishable,  shall 
be  had,  and  no  payment  of  any  debts,  shall  be  made,  by  any 
trustees  appointed  under  such  attachment,  until  a  determina- 
tion be  made  by  the  court,  to  which  such  petidon  shall  be  re- 
ferred."^ 

Securitjf  given  to  pay  ihe  attaching  creditors.']    It  is  pro-  ^^^^^^^^'^J^, 

Tided  that  every  debtor,  against  whom  any  warrant  of  attach-  Jf^j^^* 
ment  shall  be  issued,  may,  at  any  time  before  the  appointment  ran^ 

of  trustees,  apply  in  person,  or  by  attorney,  to  the  officer  who 

issued  the  warrant,  for  an  order  to  discharge  the  same.^^ 

Upon  such  application,  the  debtor,  or  his  agent,  must  exe-  on  giving 

cute  and  deliver  to  the  officer,  to  whom  the  application  is  nuetie*, 

made,  a  bond  to  the  creditors,  prosecuting  the  attachment,  in 


•*  lb.  8.  61.  '^  lb.  s.  53. 

"^  lb.  B.  52.  "^  Tb.  p.  .>». 

Vot.  U.  Si 
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a  penal  sam,  double  the  amount  of  the  debts  sworn  to  by  the 
creditors,  with  such  sureties  as  shall  be  approved  by  the  officer, 
conditioned,  that  they  will  pay  to  each  attaching  creditor,  the 
amount  justly  due,  and  owing  by  such  debtor,  to  him,  at  the 
time  when  he  became  an  attaching  creditor,  on  account  of  any 
debt  so  claimed,  and  sworn  to  by  him,  with  interest  thenonJ^ 
onaotice,  The  bond  cannot  be  taken  by  the  officer,  until  reasonable 
tionifre-     DOticc  of  the  uamcs  and  residence  of  the  persons  offered  as 

quired,  ^ 

sureties,  is  given  to  the  attaching  creditors.  And  it  is  pro- 
vided, that  the  attaching  creditors  may  require  the  persons 
offered  as  sureties,  to  establish  their  sufficiency  in  the  same 
manner,  and  to  the  like  extent,  as  bail  are  required  to  justify 
in  civil  actionsJ^ 
dteharge         Upon  such  bond  beino:  executed  and  delivered,  the  officer 

thereupon.     ^         ■    ^  ^  ^ 

is  required  thereupon  to  grant  his  order,  discharging  all  war- 
rants that  may  have  been  issued  by  him,  or  of  which  notice 
shall  have  been  given  to  him,  against  such  debtor ;  and  it  is 
provided,  that  no  further,  or  other  proceedii^  shall  be  had 
under  the  provisions  of  the  statute,  founded  upon  any  demands 
included  in  such  bondJ^ 
SttttonboDd.  It  is  declared,  that  every  such  bond  shall  be  held  (or  the 
common  benefit  of  all  the  attaching  creditors,  and  may  be 
prosecuted  at  any  time  within  six  months  after  its  date,  and  not 
afterwards,  by  them  jointly,  or  by  any  one  of  them  separately, 
in  respect  to  his  separate  demand;  and  that,  in  every  such 
action,  the  prosecuting  creditor  shall  establish  bis  demand,  in 
the  same  manner  as  in  an  action  against  the  debtor." 

Disehaife  if  Discharge  by  non-appointment  of  trusteei.']  The  statutes 
appointed,  provide,  that,  if  the  appointment  of  trustees  be  not  made 
within  three  months  after  the  expiration  of  the  time  limited 
for  the  debtor  to  appear,  be,  in  the  notice  of  the  attachment, 
the  warrant  of  attachment  shall  be  deemed  to  be  discharged 
and  annulled.^® 


'*  2  R.  St.  12.  s.  55.  *"  lb.  6.  57. 

-  2  R.  St.  14.  8.  71,  72.  •'•  2  R.  St.  12.  8.  59.  58. 

■^  lb.  8.  60. 
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SECTION  HI. 


OF   THB   APPOINTMENT   OF  TRUSTEES,   WITH   THEIR  POWERS  AND 
DUTIES,  AND  OF  THE  SUBSEQUENT  PROCEEDINGS. 

Appointment^  qualificatianj  and  number  of  trustees*']  TheTnuuM 
statutes  provide,  that,  if  the  debtor  against  whom  the  warrant  pointed. 
of  attachment  was  issued  shall  not  appear  and  satisfy  his  cre- 
ditors, within  the  time  for  tliat  purpose  limited  in  the  notice 
before  mentioned;  and  if  the  warrant  shall  not  have  been  dis- 
charged, the  officer  who  issued  it  shall,  within  three  months 
after  the  expiration  of  the  time  so  limited,  upon  due  proof  of 
the  publication  of  such  notice,  nominate  and  appoint  three  or 
more  fit  persons  to  be  trustees  for  all  the  creditors  of  such 
debtor," 

The  officer  making  such  appointment  is  required  to  endorse  Appoim- 
thereon  an  order  allowing  it  to  be  recorded ;  which  entitles  it  wbere  n^ 

corded* 

to  be  recorded  by  the  clerk  of  any  county,  to  whom  it  may  be 
presented  for  that  purpose.^^  And  the  trustees  are  directed  to 
cause  their  appointment  to  be  recorded  in  the  office  of  the 
clerk  of  every  county  in  which  any  property  shall  have  been 
seized*  under  the  warrant  of  attachment,  within  one  month 
after  their  appointment.^^ 

And  it  is  declared,  that  such  appointment  of  trustees,  the  ErUence  ot 
record  thereof,  and  the  transcript  of  such  record,  duly  certified, 
shall,  in  all  cases,  except  on  hearing  of  a  petition  referred  to 
any  court,  as  before  mentioned,  be  conclusive  evidence  that 
the  debtor,  therein  named,  was  a  concealed,  absconding,  or 
noD-resident  debtor,  within  the  meaning  of  the  statute;  and 


"»  2  R.  St.  12.  8.  58.  •»  Jb.  e.  61. 
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that  the  said  appointment,  and  all  the  proceedings  previous 
thereto,  were  regular."* 

TniitMt'  Before  proceeding  to  the  discharge  of  any  of  their  duties, 
the  trustees  are  required  to  take  and  subscribe  an  oath,  that 
they  will  well  and  truly  execute  the  trust  by  their  appointment 
reposed  in  them,  according  to  the  best  of  their  skill  and  un- 
derstanding; which  oath  must  be  filed  with  the  officer  or 
court  that  appointed  them." 

Two  m«y  Every  power  and  authority,  conferred  on  the  trustees,  may 
be  exercised  by  any  two  of  them:^  and  the  survivor,  or  8a^ 
vivors,  are  declared  to  have  all  the  powers  and  rights  given 
to  the  trustees.  All  property  in  the  hands  of  any  trustee,  at 
the  tiniie  of  his  death,  removal,  or  incapacity,  is  required  to  be 
delivered  to  the  remaining  trustee  or  trustees,  if  there  be  any; 
or  to  the  successor  of  the  one  so  dying,  removed,  or  incapa- 
citated, who  may  demand  and  sue  for  the  same*^ 


sberurto  ra*  Rctum  of  the  warranty  and  report  io  the  supreme  ccnrl] 
rant;  Upott  the  appoiutmcut  of  trustees  being  made,  eveiy  sberifft 
to  whom  any  warrant  against  the  estate  of  the  debtor  may 
have  been  issued,  is  required  to  return  the  same,  with  his 
proceedings  thereon,  to  the  officer  who  issued  it,  or  to  tiie 
officer  who  issued  the  first  warrant  against  the  debtor,  in  case 
warrants  have  been  issued  by  several  officers ;  and  such  officer 
is  directed  to  cause  the  same  to  be  filed,  within  thirty  days 
thereafter,  in  the  office  of  a  clerk  of  the  supreme  court."* 
how  com-  And  every  sherifi*  to  whom  a  warrant  may  have  been  deli* 
vered,  may  be  compelled,  by  the  officer  having  jurisdiction 
over  the  proceedings  thereon,  to  return  such  warrant,  and  the 
inventory  required  to  be  taken  by  him,  by  an  order  of  sach 
officer,  and  by  process  of  attachment,  for  disobedience  thereof} 
on  the  application  of  any  creditor,  or  of  the  debtor,  and  on 
proof  of  the  neglect  of  the  sheriff.*' 


«  lb.  0.  62.  «  lb.  8.  4.  ■ 

"  2  R.  St.  41,  8.  5.  ••  2  E-  St.  13.  b.  65. 

"  lb.  8.  3.  "  lb.  8.  66. 
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Within  twenty  days  after  the  appointment  of  trustees,  by  "^^^^ 
the  officer,  he  is  required  to  make  a  report  to  the  supreme  ^^> 
court,  to  be  filed  with  the  clerk  thereof,  of  all  the  proceedings 
had  before,  or  done  by  him,  under  the  statute ;  after  which, 
the  supreme  court  has  jurisdiction  over  such  proceedings. 
The  report,  and  a  certified  copy  under  the  seal  of  the  court, 
and  attested  by  the  clerk,  are  declared  to  be  conclusive  evi- 
dence, that  the  proceedings  stated  therein,  were  had  before 
such  officer." 

And  it  is  provided,  that  upon  an  examination  of  tlie  report  ^^^^^^ 
made  by  the  officer,  the  supreme  court  may  correct  any  errors 
therein,  and .  make  such  order  as  shall  seem  just ;  and  may  ^  emitted, 
remit  the  proceedings  to  the  officer  who  issued  the  warrant,  or 
to  any  other  officer  having  authority  to  issue  such  warrant ; 
or  the  court  may  proceed  to  do  such  acts  and  things  as  remain 
to  be  done,  to  complete  the  proceedings.'' 

Notice  of  the  uppoildment  of  trustees.']  The  trustees,  im-  Notice  or 
mediately  upon  their  appointment,  are  required  to  give  notice  poinuncnt* 
thereof,  and  therein  to  require,  1.  All  persons  indebted  to  such 
debtor,  by  a  day,  and  at  a  place  therein  to  be  specified,  to 
render  an  account  of  all  debts,  and  sums  of  money,  owing  by 
them  respectively,  to  such  trustees,  and  to  pay  the  same :  2.  All 
persons,  having  in  their  possession  any  property  or  effects  of 
such  debtor,  to  deliver  the  same  to  the  said  trustees,  by  the 
day  so  appointed  :  3.  All  the  creditors  of  such  debtor,  to  de- 
liver their  respective  accounts  and  demands  to  the  trustees, 
or  one  of  them,  by  a  day  to  be  therein  specified,  not  less  than 
forty  days  from  the  first  publication  of  such  notice.*® 

The  notice  must  be  published  for  at  least  three  weeks,  in  the  howtmiH 
newspapers  in  which  the    notice  of  an  attachment  having 
issued,  is  directed  to  be  printed.*^ 

Memovalt  deaths  or  renunciation  of  trustees.']    It  is  pro-  Removal, 
vided,  that  trustees  may  be  removed  by  the  supreme  court,  for 


••  lb.  8.  68.  «»  lb.  42.  s.  8. 
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deatii,  cause  shown  f^  and  that  whenever  any  trustee  shall  be  re* 
Incapacity,  moved,  or  shall  die,  or  become  incapacitated  to  perform  his 
duties,  the  officer  who  originally  appointed  such  trustee,  or  in 
case  of  his  absence,  death,  or  removal,  any  other  officer  re- 
siding in  the  county  where  such  trustee  was  resident,  who  by 
law  would  have  been  empowered  to  make  such  appointment, 
after  giving  notice,  and  au  oppoFtunity  to  the  creditors  to  pro- 
pose proper  persons,  may  appoint  another,  in  the  place  of 
such  trustee,  who  shall,  in  all  respects,  have  the  like  powers 
and  authority,  and  be  subject  to  the  same  control,  obligati<»is, 
and  responsibilities ;  and  the  said  appointment  must  be  cer- 
tified, and  recorded,  as  the  original  appointment  was  required 
to  be  recorded.^ 
orrenoncia-      It  is  also  provided,  that  any  trustee,  who  shall  be  desirous 

tion  of  tins- 

(«es.  of  renouncing  the  trust  vested  in  him,  may  apply  to  the  ofi- 

cer,  or  court,  from  whom  his  appointment  was  received,  for 
an  order  to  all  persons  interested,  to  show  cause,  why  such 
renunciation  should  not  be  accepted*'^  The  statute  contains 
particular  regulations,  as  to  the  proceedings  upon  the  order, 
the  settlement  of  the  trustees'  accounts,  the  appointment  of  a 
new  trustee,  and  the  power:  and  duties  of  the  latter.  The 
renouncing  trustee,  however,  is  declared  to  remain  sul^ect  to 
any  liability,  he  may  have  incurred,  at  any  time,  previous  to 
the  granting  of  the  order,  in  the  management  of  his  trust,  and 
is  required  to  pay  all  the  expenses  attending  the  renunciatioD.*' 

ZyI^HLua     ^^^^^^  P^^'^^  ^^  ^i^  <if  ^^''^^^^'^  The  trustees  takmg 
S?-i:5L  ^he  oath  are  declared  to  be  deemed  vested  with  all  the  estate, 

or  ■  proper*  ' 

^'  real  and  personal,  of  the  debtor;  from  the  first  publication  of 

tb«trpow     the  notice  to  the  debtor,^  and  to  have  power,  1.  To  sue  in 

their  own  names  or  otherwise,  and  recover  all  the  estate,  debts, 

and  things  in  action,  belonging  or  due  to  the  debtor,  in  the 

same  manner,  and  with  the  like  efiect,  as  such  debtor  might 


•«  2  R.  St.  49.  8, 46.  •»  2  R.  St.  50.  s.  50.«. 
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or  could  have  done  if  no  attachmeDt  bad  bees  issued,  or  trus« 
tees  appointed,  or  an  assignment  had  not  been  made ;  and  that 
noset-of  shall  be  allowed  in  any  such  suit,  for  any  debt,  anlesB 
it  was  owing  to  such  creditor,  by  such  debtor,  before  the  first 
publication  of  the  notice  to  the  debtor :  2*  To  take  into  thdr 
hands,  all  the  estate  of  the  debtor,  whether  attached,  or  deli- 
vered to  them,  or  afterwards  discovered;  and  all  books, 
vouchers,  and  securities,  relating  to  the  same:  3.  To  demand 
and  receive  of  every  sheriflf  who  shall  have  attached  any  of  the 
property  of  the  debtor,  or  who  shall  have  in  his  hands  any 
monies  arising  from  the  sale  of  such  property,  all  such  pro* 
pertyand  monies,  on  paying  him  his  reasonable  costs  and 
charges,  for  attaching  and  keeping  the  same,  to  be  allowed  by 
the  officer  having  jurisdiction  :  4.  From  time  to  time,  to  sell  at 
public  auction,  all  the  estate,  real  and  personal,  vested  in  them, 
which  shall  come  to  thehr  hands,  after  giving  at  least  fourteen 
days'  public  notice  of  the  time  and  place  of  sale,  and  also  pub^ 
lishing  the  same  for  two  weeks,  in  a  newspaper  printed  in  the 
county,  where  the  sale  shall  be  made,  if  there  be  one  :  5*  To 
allow  such  credit  on  the  sale  of  real  property  by  them,  as  they 
shall  deem  reasonable,  not  exceeding  eighteen  months,  for  not 
more  than  three-fourths  of  the  purchase  money ;  which  credit 
shall  be  secured  by  a  bond  of  the  purchaser,  and  a  mortgage 
on  the  property  sold :  6.  On  such  sales,  to  execute  the  neces« 
sary  conveyances  and  bills  of  sale :  7.  To  redeem  all  mort- 
gages and  conditional  contracts,  and  all  pledges  of  personal 
property,  and  to  satisfy  any  judgments,  which  may  be  an  in- 
cumbrance on  any  property  so  sold  by  them ;  or  to  sell  such 
property  subject  to  such  mortgages,  contracts,  pledges,  or 
judgments :  8.  To  settle  all  matters  and  accounts  between 
such  debtor,  and  his  debtors,  or  creditors,  and  to  examine  any 
person  touching  such  matters  and  accounts,  on  oath,  to  be  ad- 
ministered by  either  of  them:  9.  Under  the  order  of  the  officer 
appointing  them,  to  compound  with  any  person  indebted  to 
such  debtor,  and  thereupon  to  discharge  all  demands  against 
such  person.** 
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to  mu  ea-  The  trustees  are  required,  as  speedily  as  possible,  to  coDTeit 
the  estate,  real  and  personal,  of  such  debtor,  into  money,  and 
also  to  keep  a  regular  account  of  all  monies  received  by  them 
as  trustees ;  to  which,  every  creditor,  or  other  person  interested 
therein,  is  at  liberty,  at  all  reasonable  times,  to  have  recourse.'* 

tome,  fcc.  And  it  is  provided,  that  notwithstanding  the  notice  of  their 
appointment,  the  trustees  may  sue  for  and  recover,  any  pro- 
perty or  effects  of  the  debtor,  and  any  debts  due  to  him,  atanj 
time,  before  the  day  appointed  for  the  delivery  or  payment 
thereof.** 

Forfeitora  Remedies  given  to  irutiees  to  recooer  the  debtor^ s  ffOfertj] 
moot  or  not  The  statutes  provide,  that  every  person  indebted  to  sock 
debtor,  or  having  the  possessicm  or  custody  of  any  proper^ 
or  thing  in  action,  belonging  to  him,  who  shall  conceal  the 
same,  and  not  deliver  a  just  and  true  account  of  such  indebt- 
edness, or  not  deliver  such  property  or  thii^  in  action,  to  the 
trustees,  or  one  of  them,  by  the  day  for  that  purpose  appointed 
shall  forfeit  double  the  amount  of  such  debt,  or  doable  tbc 
value  of  such  property  so  concealed ;  which  penalties  may  be 
recovered  by  the  trustees.*** 

Wamntto  It  is  also  provided,  that  whenever  the  trustees  shaHshov 
MnsooB-  by  their  own  oath,  or  other  competent  proof,  to  the  satisfac- 
'  tion  of  any  officer  to  whom  the  statutes  give  jurisdiction  to 
issue  the  warrant  of  attachment,  or  of  any  judge  of  a  county 
court,  that  there  is  good  reason  to  believe,  that  the  debtor,  his 
wife,  or  any  other  person  has  concealed  or  embezzled  any 
part  of  the  estate  of  such  debtor  vested  in  the  said  trustees; 
or  that  any  person  can  testify  concerning  the  concealment  or 
embezzlement  thereof;  or  that  any  person  who  shall  not  ba?e 
rendered  an  account  as  above  required,  is  indebted  to  snch 
debtor,  or  has  property  in  his  custody  or  possession,  belong- 
ing to  such  debtor,  such  officer  or  judge  shall  issue  a  warrant 
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commanding  any  sheriff  or  constable  to  cause  such  debtor^ 
his  wife,  or  other  person,  to  be  brought  before  him  at  such 
time  and  place  as  he  shall  appoint,  for  the  purpose  of  being 
examined.^ 

The  examination  and  proceedings  under  such  warrant,  are  Jo^*"?" 
provided  for  as  follows :  "  The  officer  issuing  such  warrant, 
shall  examine  every  person  so  brought  before  him,  on  oath,  in 
the  presence  of  the  trustees,  or  any  of  them,  touching  all 
matters  relative  to  the  debtor,  his  dealings  and  estate,  and 
touching  the  detention  or  concealment  of  any  part  of  his 
property,  and  touching  the  indebtedness  of  any  person  to 
such  debtor;  and  shall  reduce  the  examination  to  writing, 
which  the  person  so  examined  is  hereby  required  to  sign,  and 
which  shall  be  attested  by  the  officer."^ 

''  If  any  person,  so  brought  before  such  officer,  shall  refuse  person  nru8.> 
to  be  sworn,  or  to  answer  satisfactorily  all  lawful  questions  *^«'»  *«;/o 
put  to  him,  or  shall  refuse  to  sign  the  examination,  not  having  '^^>  ^^* 
a  reasonable  objection  thereto,  to  be  allowed  by  such  officer^ 
the  said  officer  shall  by  warrant  commit  such  person  to  prison, 
there  to  remain  without  bail,   until  he  shall  submit  to  be 
sworn,  or  to  answer  as  required,  or  to  sign  such  examina- 
tion; in  which  warrant  the  particular  default  of  the  person 
committed  shall  be  specified,  and  if  it  be  in  not  answering 
any  question,  such  question  shall  also  be  specified  therein."^ 

''  If  any  person  so  committed,  shall  bring  a  writ  of  habeas^ 
corpus,  he  shall  not  be  discharged  by  reason  of  any  insuffi- 
ciency in  the  form  of  the  warrant  of  commitment ;  but  the 
court  or  officer,  before  whom  such  person  shall  be  brought, 
shall  recommit  such  person,  unless  it  shall  be  made  to  appear 
that  he  hath  answered  all  lawful  questions  put  to  him,  or  had 
sufficient  reason  for  refusing  to  sign  the  examination,  as  the 
case  may  be,  or  unless  such  person  shall  then  answer,  on 
oatfay  the  questions  so  put  to  him."^ 
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'*  Any  sheriff  or  jailer,  wilfully  suffering  any  person  so 
conunitted  or  recommittedf  pursuant  to  the  for^;oing  sections, 
to  escape,  shall  be  liable  to  indictment  for  a  misdemeanour, 
and  on  conviction  thereof,  in  addition  to  any  other  punish- 
ment the  court  may  inflict,  shall  forfeit  to  the  trustees,  a  sun 
equal  to  the  whole  amount  of  debts  due  to  the  creditors  of 
such  debtor,  not  exceeding  two  thousand  five  hundred  dollars."' 
penonan-        *<The  pcrson  SO  examined,  and  answering  to  the  satisfac- 
«po^  *J^  tion  of  the  oflScer,  shall  not  be  liable  to  any  penalty  imposed 
in  this  article,  for  concealing  and  not  delivering  any  property, 
tat  his  ui-    or  payine  any  debt;  but  his  answers  on  such  examinatioo 
4ac«.        may  be  given  in  evidence  in  the  same  manner,  and  with  the 
like  effect,  as  if  they  had  been  made  in  answer  to  a  bill  in 
equity,  filed  by  such  trustees."^ 

JJJJjJf^J^  It  is  also  provided,  that  any  person  who  shall  discover  to 
Mcretfid  ef-  ^^  trustees  any  secreted  effects,  property,  or  things  in  ac- 
tion, belonging  to  such  debtor,  so  that  they  shall  be  recover- 
ed by  them,  shall  be  entitled  to  ten  dollars  on  the  huodred 
dollars,  and  at  that  rate,  on  the  value  of  the  effects  so  discovered, 
to  be  paid  by  the  trustees  out  of  the  estate  of  such  debtor; 
but  that  this  provision  shall  not  extend  to  persons  who  have 
such  effects,  property,  or  things,  in  their  own  possession^ 

Row  t^m-  Reference  of  catUroverHes.']  ^  If  any  controversy  sboaU 
ftraMbow  arise  between  the  trustees  and  any  other  person,  in  the  settle- 
ment of  any  demands  against  such  debtor,  or  of  debts  due  to 
his  estate,  the  same  may  be  referred  to  three  indifferent  per- 
sons, who  may  be  agreed  upon  by  the  trustees  and  the  party 
with  whom  such  controversy  shall  exist,  by  a  writing  to  that 
effect,  signed  by  them.* 

If  such  referees  be  not  so  selected  by  agreement,  then  the 
trustees  may  serve  a  notice  on  the  other  party  to  such  contro- 
versy, of  their  intention  to  apply  to  the  officer  who  appointed 
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them,  or  to  any  other  officer  of  like  authority  residing  in  the 
same  county,  for  the  appointment  of  referees,  specifying  the 
the  time  and  place  when  such  application  will  be  made,  which 
notice  b  required  to  be  served  at  least  ten  days  before  the 
time  so  therein  specified.® 

On  the  day  so  specified,  the  trustees  may  nominate  two 
persons,  not  being  creditors  of  such  debtor,  or  otherwise  in- 
terested ;  and  the  other  party  to  such  controversy,  or  in  case 
of  his  absence  or  refusal,  the  said  officer,  on  due  proof  of  the 
service  of  such  notice,  in  his  place,  is  required  to  nominate 
two  indifierent  persons.^^ 

It  is  provided,  that  the  names  of  the  persons,  thus  nomi- 
nated, shall  be  written  on  four  pieces  of  paper,  as  similar,  in 
all  respects,  as  may  be,  which  shall  be  rolled  up  separately, 
and  put  into  a  box,  and  from  thence  the  said  officer  shall 
draw  out  three  of  them ;  and  that  the  persons  whose  names 
are  so  drawn,  shall  be  the  referees  to  determine  the  contro- 
versy." 

The  officer,  before  whom  they  shall  be  selected,  is  required 
to  certify  such  selection  in  writing.  Such  certificate,  or  the 
written  agreement  of  the  parties,  must  be  filed  by  the  trustees 
in  the  office  of  a  clerk  of  the  supreme  court,  and  a  mle  must 
thereupon  be  entered  by  such  clerk,  in  vacation,  or  in  term, 
appointing  the  persons  so  selected  to  determine  the  contro- 
versy.^* 

Such  referees  have  the  same  powers,  and  are  subject  to  tliepowenor 
like  duties  and  obligations,  and  are  to  receive  the  same  com- eonpeua- 
pensatidns,  as  referees  appointed  by  the  supreme  court,  in  per-    ^ 
sonal  actions  pending  therein.^^ 

The  report  of  the  referees  must  be  filed  in  the  same  office  Repo^. 
where  the  rule  for  their  appointment  was  entered,  and  is  de- 
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dared  to  be  conclusive  on  the  rights  of  the  parties,  if  not  set 
aside  by  the  court.*^ 

Distribution  of  proceeds  of  debtor's  property.']     The  fol- 
lowing provisions  of  the  statutes  direct  in  what  manner  the 
trustees  are  to  dispose  of  the  funds  received  by  them : 
M««tiii8of        *^  The  trustees,  within  fifteen  months  from  the  time  of  their 
when  and    appointment,  shall  call  a  general  meeting  of  the  creditors  of 
such  debtor,  by  a  notice,  to  be  published  in  the  same  manner 
as  herein  before  directed,  respecting  the  publication  of  the 
notice  of  their  appointment ;  in  which  notice  they  shall  spe- 
cify the  time  and  place  of  such  meeting,  which  time  shall  not 
be  more  than  three  mouths,  nor  less  than  two  months,  after 
the  first  publication  of  such  notice.     Every  such  notice  shall 
be  published  at  least  once  in  each  week,  until  the  time  of  such 
meeting."" 
ofaccounu       "  ^*  ^^^^  meeting,  or  other  adjourned  meeting  thereafter, 
all  accounts  and  demands,  for  and  against  the  estate  of  such 
debtor,  shall  be  fairly  adjusted,  as  far  as  the  same  can  be  ascer- 
tained, and  the  amount  of  monies  in  the  bands  of  the  trustees 
declared."" 
D«dQetiooof     ^'Out  of  the  mouies  in  their  hands,  the  trustees  may  first 
ments,  com-  deduct  all  the  necessary  disbursements  made  by  them  in  the 
discharge  of  their  duty,  and  a  commission  at  the  rate  of  five 
per  cent,  on  the  whole  sum,  which  shall  have  come  into  tlieir 
hands."" 
Ac^teT?*         "  They  shall  pay  to  every  attaching  creditor  the  amount  of 
havrgira   ^'^.V  i^^^^very  which  may  have  been  had  against  him,  on  any 
bood,^.     bond  he  may  have  executed  for  the  purpose  of  retaining  any 
property,  or  any  vessel,  for  the  benefit  of  all  the  creditors,  and 
his  costs  for  defending  any  such  suit."^^ 

"  Whenever  any  bond  shall  have  been  executed  by  an  at- 
taching creditor  for  the  purpose  in  the  last  section  specified, 
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the  trustees  shall  retain  a  sufficient  sum  from  the  monies  in 
their  hands  to  indemnify  such  creditor,  until  a  final  determi* 
nation  be  had,  respecting  his  liability."^^ 

"  They  shall  pay  all  debts  due  by  such  debtor  to  the  United  gf|^^* 
States,  and  all  debts  due  by  him  to  persons  who,  by  the  laws 
of  the  United  States,  have  a  preference  in  consequence  of 
having  paid  money  as  sureties  of  such  debtor."^^ 

"  They  shall  distribute  the  residue  of  the  moneys  in  their  gjJJg^J^ 
hands,  among  all  those  who  shall  have  exhibited  their  claims 
as  creditors,  and  whose  debts  shall  have  been  ascertained,  in 
proportion  to  their  respective  demands,  and  without  giving 
any  preference  to  debts  due  on  specialties  among  those  who 
were  creditors  at  the  time  of  issuing  the  first  warrant  of  at- 
tachment."" 

''In  making  such  distribution,  the  trustees,  shall  first  pay  Certaindebu 
all  debts  that  may  be  owing  by  the  debtor  as  guardian,  execu- 
tor, administrator,  or  trustee  ;  and  if  there  be  not  sufficient  to 
pay  all  debts  of  the  character  above  specified,  then  a  distri- 
bution shall  be  made  among  them  in  proportion  to  their  amounts 
respectively."^ 

"Every  person  to  whom  a  debtor  shall  be  indebted  on  a^*S5ief' 
valuable  consideration,  for  any  sum  of  money  not  due  at  the 
time  of  such  distribution,  but  payable  afterwards,  shall  re- 
ceive his  proportion  with  oth%x  creditors,  after  deducting  a  re- 
bate of  legal  interest  upon  the  sum  distributed,  for  the  time 
unexpired  of  such  credit."^ 

*<  Where  mutual  credit  has  been  given  by  any  debtor  and  set-ofik 
any  other  person,  or  mutual  debts  have  subsisted  between 
such  debtor  and  any  other  person,  the  trustees  may  set  ofi* 
such  credits  or  debts,  and  pay  the  proportion  or  receive  the 
balance  due.  But  no  set-off  shall  be  allowed  of  any  claim  or 
debt  which  would  not  have  been  entitled  to  a  dividend,  as 
herein  before  directed."^* 
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.    {^  No  set-off  shall  be  allowed  by  such  trustees,  of  any  claim 
or  debt  which  shall  have  been  purchased  by,  or  transferred 
to,  the  person  claiming  its  allowance,  which  could  not  have 
been  set  off  by  him,   according  to  the  provisions  of  this  article, 
in  a  suit  brought  by  such  trustees."^ 
tocforr^      "If,  at  the  time  any  dividend  is  made,  any  prosecution  be 
iMa  toTT    pending  against  the  trustees,  in  which  a  demand  against  such 
tSi^u      debtor  may  be  established,  the  trustees  may  retain  in  their 
hands  the  proportion  which  would  belong  to  such  demand  if 
established,  and  the  necessary  costs  and  expenses  of  such  suit 
or  proceedings,  to  be  applied  according  to  the  event  of  such 
proceeding  or  suit,  or  to  be  distributed  in  a  second  or  other 
dividend."* 
PaaiJte  re-     «  AH  penalties  which  shall  be  recovered  by  any  trustees, 
pursuant  to  the  provisions  of  this  title,  shall  be  deemed  a  part 
of  the  estate  of  the  debtor,  and  shall  be  distributed  as  sucb 
among  his  creditors."" 
BeeoBd  and       <<If  the  whole  of  such  debtor's  estate  be  not  distributed  on 

other  dlTi- 

*^^^  the  first  dividend,  the  trustees  shall,  within  one  year  thereafter, 
make  a  second  dividend  of  all  the  monies  belonging  to  the 
estate  of  the  debtor,  then  in  their  hands,  among  the  creditors 
entitled  thereto,  as  herein  before  specified ;  and  in  the  same 
manner  firom  year  to  year,  so  long  as  any  monies  belonging  to 
the  estate  of  such  debtor  shall  re^dain  in  the  hands  of  the  trus- 
tees, they  shall  make  a  dividend  thereof,  among  the  credited 
entided  thereto."* 

Cnditor  ae-      "  Any  creditor  who  shall  have  neglected  to  deliver  to  the 

glectiiif  to  *'  ^ 

tote  ^d  M  ^'^^^^^  ^^  account  of  bis  demand,  before  the  first,  second, 
^^a^  ^  third,  or  other  dividend,  and  who  shall  deliver  his  account  to 
them  before  the  second,  or  other  subsequent  dividend,  shall  re- 
ceive the  sum  he  would  have  been  entitled  to,  on  any  former 
dividend,  before  any  distribution  be  made  to  other  creditors."' 


«  lb.  8. 37.  «  lb.  8. 40. 

^  lb.  8.  38.  »  lb.  8.  41. 

-^  lb.  4«.  P.  39. 
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<<  If  any  dividend  that  shall  have  been  declared,  shall  remain  ?|?f]^2S^ 
tinclaimed  by  the  person  entitled  thereto,  for  one  year  after  the 
same  was  declared,  the  trustees  shall  consider  it  as  relinquished, 
and  shall  distribute  it,  on  any  subsequent  dividend,  among  the 
other  creditors.'"® 

"If,  after  settling  the  estate  of  any  debtor,  and  after  dis*^"P*"* 
charging  his  debts,  entitled  to  a  dividend,  any  surplus  shall 
remain  in  the  hands  of  the  trustees,  the  same  shall  be  paid  to 
such  debtor  or  his  legal  representatives."" 

Trustees  mhjed  io  the  order  of  court.']  The  trustees  are  JjJJjJ'o?^ 
declared  to  be  subject  to  the  order  of  the  supreme  court,  and  ^™***^ 
of  the  court  of  common  pleas,  of  the  county  in  which  they 
were  appointed,  upon  the  apj.lication  of  any  creditor,  or  of 
any  debtor,  in  respect  to  whom  they  were  appointed,  in  rela- 
tion to  the  execution  of  any  of  the  powers  and  duties  confided 
to  them."® 

Trustees  account  to  he  rendered  and  fled.]  Within  ten  Jl^iS?* 
days  after  any  dividend  made  by  the  trustees,  they  are  required 
to  render  on  oath,  and  file  with  the  clerk  of  the  court  of  com- 
mon pleas  of  the  county  in  which  they  reside,  or  with  a  clerk 
of  the  supreme  court,  an  account  in  writing  of  all  their  pro- 
ceedings in  the  premises;  stating,  1.  Their  disbursements, 
commissions,  and  the  dividends  made  by  them :  2.  The  names 
and  residences  of  the  creditors  to  whom  dividends  were  made, 
and  the  names  of  those  actually  receiving  them:  3.  The  pro- 
perty, monies,  and  efiects  of  the  debtor,  remaining  in  their 
bands,  and  the  value  and  situation  of  such  property :  And  the 
trustees  may  at  any  time  be  compelled,  by  a  rule  of  the  supreme 
court,  or  of  the  court  of  common  pleas  of  the  county  in  which 
they  rei^ide,  to  render  such  account  on  oath,  on  the  application 
of  the  debtor,  or  of  any  creditor.^ 


3«  lb.  8.  42.  ^2  R.St.49.  s.40. 

^  lb.  s.  43.  ^  lb.  48.  s.  45. 
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SECTION  IV. 


OF  THE  FBOCEEDINGS  ON  CEBTIOBABI  AND  IN  EBBOB. 

The  proceedings  on  certiorari  and  in  error  are  regulated  bv 
the  following  provisions  of  the  revised  statutes: 
Certiorari        «  The  proceedings  bad  before  any  officer,  under  the  proTJ* 

Uei  before  /•  «  *  •  i 

report;  gious  of  this  article,  may  also  be  removed  into  the  sapreme 
court,  previous  to  any  report,  by  certiorari,  at  the  instance  of 

In  eibct,  the  debtor  or  any  creditor ;  but  such  certiorari  shall  not  stay 
any  proceedings  on  such  warrant."^ 

oonnquen-  ''  Upon  the  examination  of  the  return  to  such  certiorari,  die 
supreme  court  may  correct  any  errors  tiierein,  and  make  such 
order  as  shall  seem  just;  and  may  remit  the  proceedings  to 
the  officer  who  issued  the  warrant,  or  to  any  other  officer  having 
authority  to  issue  such  warrant ;  or  the  said  court  may  pro- 
ceed to  do  such  acts  and  things,  as  remain  to  be  done,  to  com* 
plete  the  proceedings."" 

"  Whenever  any  authority  shall  be  exercised  by  a  court  of 
common  pleas,  or  any  officer,  pursuant  to  any  provisions  of 
this  title,  the  proceedings  may  be  removed  into  the  supreme 

iMwanow-  court  by  certiorari,  and  there  examined  and  corrected.     But 

'   ^        no  such  certiorari  shall  issue,  unless  allowed  by  a  justice  of  the 

supreme  court,  or  a  circuit  judge ;  nor  shall  it  operate  as  a 

stay  of  proceedings,  unless  it  shall  be  so  directed  in  the  order 

of  allowance/'^^ 

uponadeci-     "Whenever  a  petition^®*  shall  be  presented,  by  any  person. 
tri^K^?.  against  whom  proceedings  shall  have  been  instituted,  as  an 


3*  2  R.  St.  14.  s.  60.  »•  2  R.  St.  49.  s.  47. 

"  lb.  P.  70.  ««  See  ante,  vol.  2.  p.  646. 
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fabsent,  abicoadingy  or  concealed  debtor,  or  by  any  person  to  {^'^J^JJ^L^ 
Whom  such  debtor  shall  have  assigned^  or  delivered  any  pro-  p'**^ 
perty,  or  made  any  payments^  in  the  cases  provided  in  the  first 
article,  of  the  first  titles  of  the  fifth  chapter,  of  the  second 
part,  of  the  revised  statutes,  for  the  purpose  of  procuring  the 
discharge  of  any  warrant,  issued  against  such  debtor^  and  such 
petition  shall  have  been  referred  to  any  court,  for  its  determi- 
nation thereon,  or  for  trial  by  jury,  such  decision,  when  made 
by  a  court  of  common  pleas,  or  the  verdict  of  a  jury,  when 
rendered  in  a  cotirt  of  common  pleas,  may  be  examined  by 
the  supreme  court,  upon  a  certiorari,  to  be  allowed  by  one  of  ud  a  writ 

of  error  td 

the  justices  thereof,  and  when  made  by  the  supreme  courts  ^^''**^ 
shall  be  subject  to  a  writ  of  error,  as  in  other  cases."^ 

*'  Such  certiorari^  and  such  writ  of  errors  shall  be  brought  To  be  flM 
and  filed  in  the  office  of  a  clerk  of  the  court  by  which  theoflce^t^i^'A 

"^  thirty  oMytf 

decision  was  made,  or  in  which  the  verdict  was  I'^^n^^i^d,  J^JJ^^^J^JL^ 
within  thirty  days  after  such  decision  or  verdict  $  during  which 
time^  the  order  and  judgment  of  the  court  shall  be  suspended^ 
and  the  property  seited  by  virtue  of  any  such  warrant,  and 
any  bonds  or  other  securities,  taken  according  to  law,  in  rela- 
tion to  such  property,  shall  remain  in  the  hands  of  the  officer^ 
holding  such  warrant"" 

*^  If  such  certiorari,  or  writ  of  errors  be  brought  by  any  Bond  requtr- 
attaching  creditor,  it  shall  not  be  effectual,  unless  accompanied  mm.iu.bf 
by  a  bond,  with  two  sufficient  sureties,  to  be  approved  by  the  cKdimr; 
courts  to  which  such  writ  shall  be  directed,  or  by  a  judge 
thereof,  to  the  person  who  shall  hate  presented  the  petition  so 
referred,  upon  which  such  dedsiiHi  or  hearing  shall  have  been 
made,  as  in  the  next  sections  directed."" 

**  If  the  petition  so  referred  was  presented  by  any  person,-  it.  foim, 
proceeded  against  as  such  absent,  absconding,  or  concealed ttenwM 
debtor,  such  bond  shall  be  in  a  penalty,  at  least  double  the  tiM  debtor, 
Value  of  all  the  personal  property  seited  under  such  warrant, 


"  2  R.  St.  602.  s.  67.  3«  j^  Q03,  g.  gP. 

^  lb.  8.  68. 
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with  a  condition,  that  if  such  certiorari,  or  writ  of  «vor,  at 
the  case  may  be,  shall  be  quashed,  or  discontinued,  or  if  the 
decision  of  the  court,  upon  which  such  writ  is  brought,  shall  be 
affirmed,  that  the  obligors  therein  will,  on  demand,  cause  aU 
the  personal  properQr,  which  shall  have  been  seised  by  anj 
such  warrant,  to  be  restored,  in  the  same  condition,  or  the 
value  thereof  to  be  paid  to  the  person  in  whose  possession  k 
was,  at  the  time  of  such  seizure ;  that  the  proceeds  of  any  put 
of  such  property,  which  shall  have  been  sold  as  perishableiii 
the  cases  prescribed  by  law,  shall  be  paid  over  to  the  persooi 
in  whose  possession  such  property  was,  at  the  time  of  its  sei- 
zure, on  demand,  and  that  they  will  pay  all  damages,  whid 
the  person  to  whom  such  bond  is  given,  shall  sustain,  by  reir 
son  of  the  bringing  such  certiorari,  or  writ  of  error,  aiid  al 
cost,  and  charges,  which  shall  be  awarded  by  the  court  to 
which  such  writ  is  returnable."^ 
or  by  one  to  "  If  the  petition,  SO  referred,  was  presented  by  any  person 
ed'^!^"  to  whom  such  debtor  shall  have  assigned  or  delivered  any  pro- 
perty, or  made  any  payments,  such  bond  shall  be  exeeated  to 
such  person,  in  a  penalty  double  the  value  of  the  personal 
property  delivered  or  assigned ;  or  if  no  such  property  L 
alleged  to  have  been  delivered,  or  assigned,  then  in  the  penal^ 
of  at  least  three  hundred  dollars,  with  sureties,  to  be  appro?ed 
as  in  the  last  section  prescribed."^^ 

**  The  condition  of  the  bond  mentioned  in  the  last  section, 
shall  be,  that  if  such  writ  of  error,  or  certiorari,  be  qoasbeJ 
or  discontinued,  or  if  the  decision  of  the  court,  upon  which 
such  writ  is  brought,  shall  be  affirmed,  that  the  obligors  iriil 
pay  all  damages,  which  the  person  to  whom  such  bond  i^ 
given  shall  sustain  by  reason  of  the  bringing  such  certiorari, 
or  writ  of  error,  and  all  costs  and  charges,  which  shall  be 
awarded  by  the  court  to  which  such  writ  shall  be  retama- 
ble-"« 


^  lb.  8.  70.  «  lb.  B.  72. 

*"  lb.  8.  71. 
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**  Upon  such  writ  of  certiorari,  or  of  error,  and  bond  being  ^j^^^' 
filed,  ail  proceedings  upon  the  judgment  of  the  court,  respect*  ■**y*'*- 
ing  which  such  writ  shall  be  brought,  and  all  proceedings 
upon  the  warrant,  issued  under  the  article  herein  before  men- 
tioned, shall  be  suspended,  until  the  decision  of  the  court  to 
which  such  writ  shall  be  returnable  ;  except,  that  any  personal 
property,  seized  by  such  warrant,  which  maybe  perishable,  may 
be  sold  under  the  direction  of  the  officer,  issuing  such  war- 
rant, and  the  proceeds  of  such  sale  shall  be  retained,  to  abide 
ttie  ultimate  decision  on  such  writ."^ 

"  If  such  writ  of  error,  or  certiorari,  be  brouirht  by  the  per-  Bond  raqnir. 

°         "^  '^        cd  In  ease  of 

son  proceeded  against  as  an  absent,  concealed,  or  absconding  ^^^^  ^^ 
debtor,  or  by  any  person  to  whom  such  debtor  shall  have  JifSiS^^J^ 
assigned  or  delivered  any  property,  or  made  any  payments,  ^^^£2^. 
it  shall  not  be  effectual,  unless  accompanied  by  a  bond,  with 
sareties,  to  the  attaching  creditors,  to  be  approved  in  the  same 
manner,  in  the  like  penalty,  and  with  the  same  condition,  as 
prescribed  in  the  case  of  a  writ  of  error,  not  intended  to  stay 
proceedings  on  a  judgmenL"^^ 

**  Upon  the  filing  of  such  writ  and  bond,  all  further  pro-  and  pro- 
ceedings  upon  the  warrant  which  shall  have  been  issued,  shall  ^^  Mayed; 
be  suspended,  until  the  final  decision  of  the  court  to  which  such 
writ  may  be  returnable."** 

'<Upon  any  certiorari  being  brought,  pursuant  to  the  pro-K«tnnito 
visions  of  law,  upon  any  decision  of  a  court  of  common  pleas,  ^^to^emr. 
and  upon  a  writ  of  error  being  brought,  upon  the  decision  of 
the  supreme  court,  in  the  cases  contemplated  in  this  article, 
the  court  to  which  such  writ  shall  be  directed,  shall  return  the 
testimony  given  upon  the  petition,  before  such  court  And  if 
any  issue  upon  such  petition  shall  have  been  tried  by  a  jury,  a 


*3  lb.  0. 78.  "  lb.  8.  75. 

**  lb.  604.  8.  74. 
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case,  contaioiog  the  testimony  given  on  such  trial,  thaU  be 
made,  under  tlie  direction  of  such  court,  and  returned  with 
such  certiorari,  as  a  part  of  the  proceedings.'*^ 

^adpMton     if  The  court,  to  which  such  writ  shall  be  returnable,  shaQ 

Sraonui  or 
^*^'      examine  the  testimony  so  returned,  and  shall  affirm  or  rererse 

the  decision,  in  respect  to  which  such  writ  shall  have  been 

brought,  and  shall  award  costs  to  the  prevailing  party.    And 

in  case  such  writ  shall  appear  to  have  been  brought  for  the 

purpose  of  delay  or  vexation,  the  coqrt  may  award  doable 

costs  to  the  prevailing  party ."^^ 


«  \b,  9. 76.  «  lb.  a.  77. 


CHAPTER  IX. 


OF  ATTACHXBMTS  AOAIVST  F0KEI61V  COBPOBATIONS. 

The  revised  statutes  provide,  that  <*  suits  brought  in  the  cum  lo 
supreme  court  by  a  resident  of  this  state,  against  any  corpo-  uchmem 
ration,  created  by  or  under  the  laws  of  any  other  state,  go- 
vernment, or  country,  for  the  recovery  of  any  debt  or  da- 
mages, may  be  commenced  by  attachment.' 


far^  and  ismdng  of^  the  attackmeta.]  TheBy^^^om, 
court,  or  any  judge  thereof,  in  vacation,  and  any  officer  au-  J^^J!^ 
thorised  to  perform  the  daties  of  such  judge,  in  vacation,  is 
anthcHrised,  on  the  application  of  the  plaintiff,  to  issue  the 
attachment  to  the  sheriff  of  the  county  hi  which  any  property 
of  the  corporation  may  be,  commanding  him  to  attach  and 
safely  keep,  all  the  estate,  real  and  personal,  of  the  coipora- 
tioD.' 

The  application  for  the  attachment  must  be  in  writing,  and  app'I^*^ 
must  be  acconqpanied  by  the  affidavit  of  the  plaintiff,  or  one  of 
the  fdaintifis,  qiecifying  the  sum  in  which  the  corporation  is 
indebted  to  him,  over  and  above  all  discounts ;  or  q>ecifying 
the  amount  of  damages  to  which  he  claims  to  be  entitled.' 

If  the  suit  be  for  the  recovery  of  a  debt,  the  original  seen-  and  on  wbat 
lity,  if  any,  must  be  produced  at  the  time  of  making  the  appli- 
cation, and  a  copy  thereof  be  annexed  to  the  affidavit     If 
there  be  no  written  security,  then  the  original  accounts  must, 


>  2  R.  St.  450. 8. 16.  ^  lb.  8. 17. 

«  lb.  8. 16. 
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in  like  manner,  be  produced,  and  a  copy  thereof  be  annexed 
to  the  affidavit.^ 

If  the  suit  be  for  the  recovery  of  damages,  the  facts  and 
circumstances  to  establish  the  grounds  of  the  claim,  and  its 
amount,  must  be  proved  by  the  affidavit  of  at  least  one  disin- 
terested witness.*** 
and  OB  what      Before  the  attachment  can  issue,  a  bond  must  be  executed 

bona.  ' 

by  or  on  behalf  of  the  plaintiff,  to  the  defendants,  in  the  pe- 
nalty of  two  hundred  and  fifty  dollars,  with  sureties,  to  be 
approved  by  the  officer  to  whom  the  application  is  made, 
conditioned  to  pay  all  costs  which  shall  be  awarded  against 
the  plaintiff  in  the  suit,  which  bond  is  required  to  be  filed  by 
the  officer  receiving  the  same,  in  the  office  of  a  clerk  of  the 
court^ 

JJJ^  •■  *»  Service  of  Hie  attachmewi.']  The  sheriff,  to  whom  the  at- 
^SSSa^  tachment  is  directed  and  delivered,  is  required  to  proceed 
thereon  in  all  respects,  in  the  manner  prescribed  by  law 
in  case  of  attachments  against  absent  debtors;*  and  to  make 
and  return  an  inventory,  and  keep  the  property  seized  by  him, 
or  the  proceeds  of  such  as  shall  have  been  sold  to  answer  any 
judgment  which  may  be  obtained  in  the  suit.'' 


Same  pith  Veuds^  perishobk  property  ^  and  property  claimed  hg 
fn^mid  itrangers."]  If  any  property  seized  is  perishable,*  or  if  any 
part  of  it  is  claimed  by  any  other  person  than  the  corporation  ;* 
or  if  any  part  of  it  consist  of  a  vessel  belonging  to  any  port 
or  place  in  this  state,  or  any  of  the  United  States;  or  of  any 
foreign  vessel ;  or  of  any  share  or  interest  in  any  vessel,  the 
same  proceedings^*  are  required  to  be  had  in  all  respects,  as 
are  provided  by  law  upon  attachments  against  absent  debtors.^ 


^  2  R.  St.  460.  s.  16.  *  Ante,  Vol.  2.  p.  689. 

»"  lb.  B.  19.  •  Ante,  Vol.  2.  p.  689,640,611 

•  lb.  8.  20.  »•  Ante,  Vol.  2.  p.  648. 

•  Ante,  Vol  2.  p.  636.  "  lb.  460. 0.  22. 

•  lb.  8.  21. 
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Any  bond  required  in  proceedings  against  absent  debtors  to  Bondt  hy 

«!  •  .      .1  ,  ...  ..  whom  to  bo 

be  given  in  tbese  cases  by  a  petitioning  creditor,  may,  in  at-  »*^«n- 
tacbments  against  foreign  corporations,  be  given  by  the  plain- 
tiff in  the  suit,  and  any  bond  required  to  be  given  to  the  sheriff 
serving  the  attachment,  is  directed  to  be  held  for  the  benefit 
of  the  plaintiff  in  the  suit.^^ 

Defendanti*  appearance."]     At  any  time  before  the  plaintiff  Appeaitncw 
in  the  suit  has  lost  a  trial,  and  after  he  has  lost  a  trial,  upon 
good  cause  shown,  the  court  may  allow  the  corporation  to 
appear  in  the  action,  and  defend  the  same,  upon  such  terms  as 
it  shall  think  proper.^^ 

Discharge  of  the  attachmentJ]     Whenever  the  corporation  Attachment 
have  appeared  in  the  suit,  they  may  apply  to  the  officer  who 
issued  the  attachment,  or  to  the  court,  for  an  order  to  discbarge 
the  same.^' 

Upon  such  application,  the  corporation  are  required  to  de- on  bond  giv 
liver  tlie  court  or  officer,  a  bond  to  the  plaintii!  in  the  suit,  *°* 
with  at  least  two  sureties,  residents  and  freeholders  in  this 
state,  to  be  approved  by  such  court  or  officer,  ;n  a  penalty 
at  least,  double  the  amount  of  the  claim  of  the  plaintiff,  proved 
on  the  application  for  the  attachment,  as  before  mentioned, 
conditioned  that  the  obligors  in  the  bond  will,  on  demand, 
pay  the  amount  of  the  judgment  that  may  be  recovered 
against  the  corporation  in  the  suit" 

Judgment,   ifc.j  far  the  plaintiff.']      In  case  judgment  is  jndfnenf 
rendered  for  the  plaintiff  in  the  suit,  and  an  execution  awarded  h?w  MtLfi- 
thereon,  the  sheriff  is  required  to  assign  to  the  plaintiff  any 
bond  taken  by  him  in  the  course  of  the  proceedings,  to  pay 
over  to  the  plaintiff  the  proceeds  of  all  sales  of  perishable 
property,  or  of  any  vessel,  or  share  or  interest  in  a  vessel,  sold 


"  lb.  s.  23.  15  lb.  s.  28. 

»*  2  R.  St.  461.  s.  27.  "  lb.  s.  29. 
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by  him,  or  go  much  thereof  as  may  be  necessary  to  satisfy 
the  execution ;  and  if  any  balance  remain  doe^  to  seU  under 
the  execution  so  much  of  the  property  of  die  corporation 
remaining  in  his  hands,  as  may  be  necessary  to  satisfy  such 
balance*" 
tf  more  than     If  there  be  more  than  one  attachment  issued  against  aoj 
raen^pro-    foreign  corporation,  in  behalf  of  several  plaintiffs,  at  the 
^^""'^       same  term,  or  during  the  same  vacation  of  a  term,  and  judg* 
ment  be  rendered  in  fiivour  of  such  plaintiffs,  the  court  are  di- 
rected to  apportion  the  proceeds,  arising  from  the  sale  of  the 
defendants'  property,  among  the  plaintiffs,  in  proportion  to  die 
amount  of  their  respective  judgments." 


fbr^enS^      JtM($n9s^9  ^^M  fi^  t^e  defendonti.']    If  the  plaintiff  in  the 
^^*P|[|^' action  is  nonsuited,  or  discontinues  the  action,  or  if  judgmeat 
Mmd€i)ton.  ^'  "^^y  ^^^^  passes  against  him,  every  bond  taken  by  the 
sheriff,  all  the  proceeds  of  the  sales,  and  all  the  property  of  the 
corporation  remaining  in  his  hands,  are  required  to  be  deli- 
vered by  him  to  the  defendants,  or  their  agents,  in  the  samemsn' 
ner,  and  upon  the  same  terms,  as  are  prescribed  in  the  case  of  an 
attachment  against  an  absent  debtor,  being  discharged;^  and 
in  case  of  the  failure  of  the  corporation  to  comply  with  sadr 
terms,  the  sheriff  is  required  to  proceed  in  like  manner,  as  di- 
rected^^  in  cases  of  absent  debtors.^^ 
Doubteeotts,     If  it  should  appear  to  the  court,  that  the  suit  against  the 
corporation  was  brought  vezatiously,  and  without  just  cansef 
daroaget      they  are  required  to  award  double  costs  against  the  plaiotiff; 
pfaiMtff.      and  the  plaintiff  is  declared  to  be  liable  to  the  defendants  for 
all  damages  which  they  may  sustain  by  the  proceedings.^ 


"  2  R.  St.  460.  8.  24. 

>'  2  R.  St.  461. 8. 30. 

"  Ante,  Vol.  2.  p.  648,  650. 


^  Ante,  Vol.  2.  p.  648. 650. 
^^  2  R.  St.  461. 8.  25. 
»  lb.  8.  26. 


CHAPTER  X. 


OF  ATTACailSNTS  AGAINST  DBBT0X8  COIVFINBD  FOB  CBlMlitf* 

The  statates  provide,  that^  whenever  any  debtor  shaU  be  cum  iA 
imprisoned  in  the  state  prison,  for  any  time  less  than  his  natu-  taeiiiDcnt 
ral  life;  and  whenever  any  debtor  shall  be  imprisoned  in  any 
penitentiary  or  county  jail,  for  a  criminal  offence,  for  any  term 
more  than  one  year,  trustees  may  be  appointed  to  take  charge 
of  his  estate*^ 

AppUcatian  far  appointment  of  tnutees.']     The  application  to  whom 
may  be  made  to  any  of  the  officers  authorised  to  grant  attach-  piicatioB  to 
meiits  against  absconding  debtors,  and  whom  we  have  already 
enumerated  f*  and  it  may  be  made  by  any  creditor  of  the 
debtor,  or  by  any  of  bis  relatives,  or  by  any  relative  of  his 
wife-** 

Upon  producing  a  copy  of  the  sentence  of  conviction  of  the 
debtor,  duly  certified  by  the  clerk  of  the  court,  under  his  seal 
of  office,  together  with  an  affidavit  of  (he  applicant,  that  the 
debtor  is  actuaUy  imprisoned  under  such  sentence,  and  is  ior 
debfed  in  any  sum  whatever,  the  c^oer  to  whom  die  applica-> 
tion  is  made,  is  authorised  immediately  to  appoint  two  or  more  tn^bmt^ 
fit  persons,  to  be  trustees  of  the  estate  of  the  debtor**" 

Effect  of  the  appointment*']    The  appointment  of  trustees  Efl^t  or  aih 
is  declared  to  have  the  same  effect^  as  the  publication  of  a  "^  ^"^^ 


^  2  R.  St.  15.  B.  1.  et  seq.  ^  lb.  s.  1. 

««  Ante.  Vol.  2.  p.«82.  ■•  lb.  s.  «. 

Vol.  II.  65 
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notice  of  an  attachment  against  an  absconding  debUNrf  and 
to  vest  in  the  trastees,  the  same  rights  in,  and  powers  over, 
the  estate,  real  and  personal,  of  the  debtor,  as  the  appointmeot 
of  trustees^  of  the  estates  of  absconding  debtors.* 

SSSSlSui-  ■''"^•^  oftnuteei  m  paying  debU^  ^.]  The  trustees  arc 
2^f  uiu-  required  to  pay  the  debts  of  the  debtor,  in  the  same  manner 
as  is  directed  in  the  eighth  article  of  the  first  title  of  die  fifth 
chapter  of  the  second  part  of  the  revised  statutes,  and  to 
account  in  the  like  manner,  and  be  subject  to  the  same  con- 
trol, obligation,  and  responsibilities.'®^  The  provisions  of 
the  tide  referred  to  are  the  same,  with  some  very  slight  varia- 
tions,^ as  those  which  apply  to  cases  of  absconding  debtors.*^ 


After  debtt       After  paying  the  debts  of  the  imprisoned  debtor,  and  their 
wappued;  disbursements  and  commissions,  it  is  provided,  that  the  trus- 
tees may,  under  the  direction  of  the  officer  who  appointed  tfaeOf 
or  of  the  chancellor,  or  any  equity  judge,  having  juriscfictioO} 


^  Ante,  vol.  2.  p.  637.  or,  if  they  are  agreed  upoD,  the 

"  Ante,  Vol.  2.  p.  651.  et  seq.  agreement,  is  required  to  be  filed 

>*  2  R.  St.  15.  8.  8.  in  the  office  of  the  clerk  of  tU 

*'*  lb.  B.  4.  court  of  cofMMn  pleas  of  tk 

^  In  relation  to  debtors  confined  eauniy:  and  as.  30.  31.  38.  ud 

for  crimes,  in  s.  6.  of  A.  8.  T.  1.  34.  of  same  article  not  being  appli- 

Ch.  5.  P.  2.  it  is  provided,  that  cable  to  the  cases  of  debtors  coo- 

the  trustees  shall  be  deemed  vested  fined  for  crimes,  the  directioofl  in- 

with  the  debtor^s  eBtate,/rom  their  tended  to  have  been  given  to  the 

appamimerU :  in  s.  7.  of  same  arti-  trustees  as  to  the  payment  of  the 

de,  it  is  provided,  that  no  debt  debtor's  debts,  appear  to  haw  been 

shall  be  set  off  in  any  suit  brought  omitted  in  the  statutes.  With  tbe 

by  the  trustees,  unless  it  was  ow-  exception  of  the  sections  here  re> 

ing  6^ore  their  appointment :  in  ferred  to,  all  the  provisione  of  this 

8.  9.  of  same  article,  it  is  provided,  article,  which  we  have  noticed  tf 

that  the  notice  of  the  appointment  applicable  to  the  conduct  and  du- 

of  tnistees  shaU  be  published  in  a  ties  of  trustees,  in  proceedings 

newspaper  printed  in  the  courUy  against  absconding  debtois,appeBr 

where  the  application  was  made :  to  be  applicable  to  cases  of  debt- 

in  s.  28.  of  same  article,  the  ceiti-  on  confined  for  crimes, 

flttate  if  the  selectiou  of  referees,  "  Ant(?,  Vol.  2.  p.  658.  et  eel- 
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from  time  to  time  apply  the  surplus  of  any  monies  in  their 
hands,  to  the  support  of  the  wife  and  children  of  the  debtor, 
and  of  such  other  relatives  as  he  may  be  bound  to  support, 
and  to  the  education  of  his  children.^ 

The  trustees  are  required,  whenever  the  debtor  shall  be  law-  bow,  wbn 
fully  dischar;/ed  from  his  imprisonment,  to  deliver  up  to  him  dtBciuufed. 
all  the  estate,  real  and  persoual,  of  the  debtor,  and  all  monies 
belonging  to  him,  remaining  in  their  hands,  after  retaining  a 
sufficient  sum  to  satisfy  the  expenses  which  they  may  have  in- 
curred in  the  execution  of  theur  trust,  and  their  lawful  com- 
missions*^ 


="  2  R.  St.  15. 0.  4.  "^  lb. 


ml  I  ■  ^y^ 


CHAPTER  XI. 


OF  AXBZTBATI0N8. 

^^1^7  Tke  siAmisHan.']  All  persons,  except  infants,  and  married 
wborn^  ^  women,  and  persons  of  unsound  mind,  may,  by  an  instrument 
in  writing,  submit  to  the  decision  of  one  or  more  arbitrators, 
any  controversy  existing  between  them,  which  might  be  the 
subject  of  an  action  at  law,  or  of  a  suit  in  equity,  except  as 
the  statutes  otherwise  provide ;  and  may,  in  such  submission, 
agree  that  a  judgment  of  any  court  of  law  and  of  record,  to 
be  designated  in  such  instrument,  shall  be  rendered  upon  the 
award,  made  pursuant  to  such  submission*^ 
witttnot.  Qui  (lie  statutes  provide,  that  no  such  submission  shall  be 
made,  respecting  the  claim  of  any  person  to  any  estate,  in  fee, 
or  for  life,  to  real  estate ;  but  that  any  claim,  to  an  interest 
for  a  term  of  years,  or  for  one  year,  or  less,  in  real  estate,  and 
controversies  respecting  the  partition  of  lands,  between  joint 
tenants,  or  tenants  in  common,  or  concerning  the  boundaries 
of  lands,  or  concerning  the  admeasurement  of  dower,  may  be 
so  submitted  tb  arbitration.^ 
Eflketof  The  statutes  declare,  that  '*  nothing  contained  in  this  title, 

^tuta  limit-  shall  be  construed  to  impair,  diminish,  or  in  any  way  affect 
tht  power  and  authority,  of  the  court  of  chancery  over  arbi* 
trators,  awards,  or  the  parties  thereto ;  nor  to  impair  or  affect 
any  action  upon  any  award,  or  upon  any  bond  or  other  en-> 
gagement  to  abide  by  an  award*"^ 


^  2  R.  St.541.  8. 1.  >  2  R.  St,  544.  s.  22, 

''2R.St.541.6.2. 
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Revocaiim  of  ike  ndmimm.]    It  is  declaredi  that  <<  when-  ^YuaSiI m' 
ever  aniy  submission  to  arbitratioD  shall  be  revoked  by  a  party  ^^*^"* 
thereto,  before  the  publication  of  an  award,  the  party  so  re- 
voking shall  be  liable  to  an  action,  by  the  adverse  party,  to 
recover  all  the  costs,  expenses,  and  damages,  which  be  may 
have  wcurred,  m  preparing  for  such  arbitration.     But  neither  J5J,JJ^, 
party  shall  have  power  to  revoke  the  powers  of  the  arbitrators,  *»««*»t- 
after  the  cause  shall  have  been  finally  submitted  to  them,  opon 
a  hearing  of  the  pardes,  for  their  decision."^ 

"  If  the  submission  so  revoked  was  contained  in  the  condi-  A^*?  ^_ 

DOnil  1BCM6 

tion  of  any  bond,  the  obligee  in  such  bond  shall  be  entitled  2^^!^^^* 
to  prosecute  the  same,  in  the  same  manner  as  other  bonds  with 
conditions,  other  than  for  the  payment  of  money,  and  to  as- 
sign such  revocation  as  a  breach  thereof;  and  for  snch  breach, 
be  shall  recover  as  damages  the  costs  and  expense  incurred, 
ttid  the  damages  sualained  by  him,  in  preparing  for  such  arbi* 
tradon."^ 

"No  other  sum,  penalty,  forfeiture,  or  damages,  shall  beEztaBtofre- 

■  ^  *^  coveiy  III 

recovered  for  any  revocation  of  a  submission  to  arbitration,  ^oof '^^ 
than  such  as  are  prescribed  in  the  two  last  sections ;  notwith- 
alaodtng  any  stipulated  damages,  penalty,  or  forfeitture,  con- 
tafaied  in  such  submission,  or  in  any  other  instroment,  or 
agreement  collateral  thereto*"' 

Hearing  before  the  arbitrators^  ami  a»ard.']  The  arbi*  J^^Jg* 
tralors  thus  selected,  are  required  to  appoint  a  time  and  place  i^enti. 
ibr  the  hearing,  and  to  adjourn  the  same  from  time  to  time, 
as  may  be  necessary ;  and  on  the  application  of  either  party, 
and  for  good  cause,  they  may  postpone  the  hearing,  to  a  time 
not  extending  beyond  the  day  fixed  in  die  submission,  for 
rendering  the  award.'' 

Before  proceeding  to  hear  any  tesdmony,  the  arbitrators  oatb  or  a^ 
must  be  sworn,  faithfully  and  fairly  to  hear  and  examine  the 


*  lb.  s.  23.  *  lb.  545.  s.  25. 

*  lb.  0.24.  "^  lb.  541.8..'). 
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matters  in  controversy,  and  to  make  a  just  award,  according 
to  the  best  of  their  understanding.* 

mnd  witiiMi-  Their  oath,  and  the  oaths  to  witnesses  examined  before  the 
arbitrators,  may  be  administered  by  any  judge,  of  any  cooit 
of  record,  or  by  any  justice  of  the  peace.* 

BabpniiMio  Witnesses  may  be  compelled  to  appear  before  the  arbitra- 
tors, by  subpoenas,  to  be  issued  by  any  justice  of  the  peace, 
in  the  same  manner,  and  with  the  like  effect,  and  subject  to 
the  same  penalties  for  disobedience,  as  in  cases  of  trials  before 
justices  of  the  peace.^* 

All  the  arbitrators  must  meet  together,  and  hear  all  the 
proofs  and  allegations  of  the  parties :  but  an  award  by  a  ma- 
jority of  them,  is  declared  to  be  valid,  unless  the  concurrence 
of  all  the  arbitrators,  be  expressly  required  in  the  submission.^ 
To  entitle  any  award  to  be  enforced  according  to  the  pro- 
visions  af  the  statute,  it  must  be  in  writing,  subscribed  by  the 
arbitrators  making  the  same,  and  attested  by  a  subscribing 
witness.^ 


Aibitrmton 
nortall 
meet,  Ace 


Goofinttft" 

ttoaof 

award. 


Motion  mnd  ruk  to  confimn  ike  award.'}  Upon  the  sab- 
mission  being  proved,  by  the  affidavit  of  a  subscribing  witness 
thereto,  and  upon  the  award  made  in  pursuance  thereof,  bring 
proved  in  like  maiuier,  or  by  the  affidavit  d*  the  arbitrators, 
within  one  year  after  the  making  of  the  same,  the  court 
designated  in  such  submission,  are  required  by  rule,  in  opeo 
court,  to  confirm  the  award,  unless  the  same  be  vacated  or 
modified,  or  a  decision  thereon  be  postponed,  as  provided  by 
the  statute.^ 


vaisauai         Motion  and  nde  to  vacate  or  modify  ike  mward.'l    Any 

iDgawaid.   pvty  complaining  of  the  award,  may  move  the  court,  design 

nated  in  the  submission,  to  vacate  the  same,  upon  either  of 

the  following  gronnds:  1.  That  the  award  was  procured  by 


<  lb.  541.  8.  4. 
'  lb.  6.  5. 
^»  lb,  8. 6. 


"  lb.  642. 8. 7. 
w  lb.  8. 8. 

"  lb.  8. 9. 
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eomiption,  fraud,  or  other  undue  means :  2.  That  there  was 
evident  parUality  or  corruption  in  the  arbitrators,  or  dther  of 
them:  3.  That  the  arbitrators  were  guihy  of  misconduct,  in 
refusing  to  postpone  the  hearing,  upon  sufficient  cause  shown^ 
or  in  refusing  to  hear  any  evidence,  pertinent  and  material  to 
the  controversy,  or  any  other  misbehaviour,  by  which  the 
rights  of  any  party  shall  have  been  prejudiced:  4«  That  the 
arbitrators  exceeded  their  powers ;  or  that  they  so  imperfectly 
executed  them,  that  a  mutual,  final,  and  definite  award  on  the 
subject  matter  submitted,  was  not  made*^^ 

Any  party  to  the  submission  may  also  move  the  court  de- 
signated therein,,  to  modify  or  correct  the  award,  in  the  follow- 
ing cases:  1.  Where  there  is  an  evident  miscalculation  oS 
figures,  or  an  evident  mistake  in  the  description  of  any  per- 
son, thing,  or  property,  referred  to  in  the  award :  ^  Where  the 
arbitrators  have  awarded  upon  some  matter  not  submitted  to 
them,  not  affecting  the  merits  of  the  decision  upon  the  matters 
submitted :  3.  Where  the  award  is  imperfect  in  some  matter 
of  form,  not  affecting  the  merits  of  the  controversy ;  and  where, 
if  it  had  been  a  verdict,  such  defect  could  have  been  amended 
or  disregarded  by  the  court,  according  to  the  provisions  of  law«*^ 

Every  such  application  to  vacate  or  modify  an  award,  is 
required  to  be  made  to  the  court  designated  in  the  submission, 
at  the  next  term  after  the  publication  of  the  award,  upon  the 
same  notice  to  the  adverse  party  as  in  other  cases  of  special 
motions,  if  there  be  time  for  that  purpose;  and  if  there  be  not 
time,  the  court,  or  any  judge  thereof,  may,  upon  good  cause 
shown,  order  a  stay  of  proceedings  on  the  award,  either  abso- 
lutely, or  upon  such  terms  as  shall  appear  just,  until  the  term 
of  the  court  next  after  such  first  term.^' 

On  such  application,  the  court  may  vacate  the  award  in  any 
of  the  cases  before  specified;  and  if  the  time  within  which  the 
award  was  required  to  be  made,  by  the  submission,  has  not 
expired,  may,  in  their  discretion,  direct  a  rehearing  by  the 


"  lb.  8. 10.  "  lb.  8. 12. 

*«  lb.  8. 11. 
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arbitrators;  and,  in  the  caies. tdbrc  yedfied,  tht  conrt  may 
modify  and  correct  ike  award,  so  a»  to  efibct  the  iatent  thereof^ 
and  to  promote  justice  between  the  parties." 

coAf.  Cof<f.]     The  statutes  proTide,  that  when  the  award  is  coin 

firmed  or  modified,  the  coets  of  the  proceedings  shall  be  taxed 
as  in  suits ;  and  if  no  provision  for  the  fees  and  expenses  of 
the  arbitrators  shall  have  been  made  in  Ae  award,  that  die 
court  shall  make  the  same  allowance  as  provided  by  law  for 
references;  but  that  no  costs  shall  be  taxed  tor  any  other  8e^ 
vices  or  expenses,  prior  to  such  application^^ 

It  is  also  provided,  Aat  if,  upon  any  application  made  piv 
suant  to  the  statute,  Ae  court  shall  vacate  and  set  aside  any 
award  of  arbitrators,  costs  shall  be  awarded  to  the  prevailing 
par^ ;  and  that  the  payment  thereof  may  be  enforced  by  laie 
of  court,  as  in  other  cases.'* 

ludfiiient;  Jndgmeni^  execuUon,  Sfc.']  Upon  the  award  being  coih 
firmed  or  modified,  the  court  are  required  to  render  judgmeot 
in  favour  of  die  party  to  whom  any  sum  of  money  or  damages 
shall  have  been  awarded,  that  he  recover  the  same  ;  and  if  the 
award  shall  have  ordered  any  act  to  be  done  by  either  party, 
judgment  must  be  entered  Aat  such  act  be  done  according  to 
such  order,** 
r«Drd ;  A  rccord  of  the  judgment  is  required  to  be  made,  com* 

itiform;  mencing  With  a  memorandum  reciting  the  submission;  tbeo 
stating  the  hearing  before  the  arbitrators ;  their  award ;  the 
proceedings  of  the  court  thereupon,  in  modifying  or  coin 
firming  the  award  ;  and  the  judgment  of  the  conrt  for  the 
recovery  of  the  debt  or  damages  awarded,  and  that  the  parties 
perform  the  acts  ordered  by  the  award,  and  for  the  recoveiy 
of  the  costs  allowed.^ 


"  lb.  643.  8. 18.  ^  lb.  643.  a.  14. 

"  lb.  B.  14.  «  lb.  8. 15. 

^'  2  R.  St.  544.  e.  19. 
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TIm  record  most  Jbe  fflcd  and  docketed,  as  records  of  jttdir^  to  be  flied 
ments  in  other  cases,  and  is  declared  to  ibave  the  same  force  •^ » 
and  efiect  in  all  respects;  be siibject  to  M  the  provMons  of**"******^ 
law  in  relatioii  to  judgnenu  in  actions,  and  may,  in  like  maor  aaw. 
ner  be  removed  and  reversed  by  wric  of  error ;  «nd«zecu|ioo  Encnuott. 
qiay  issue  thereupon  against  the  property  or  person  jo£  any 
party  against  whom  a  recovery  ghali  be  had,  in  all  respecta  ai 
upon  other  judgments.^ 

Where  by  the  jodgment,  apy  party  is  required  to  {>erfiHrm  AttadudCbt 
any  act,  other  than  the  payment  of  money,  the  court  rendering 
the  judgment  is  required  to  enforce  the  same  by  rule,  and 
the  party  refusing  or  neglecting  to  perform  and  execute  such 
act,  or  any  part  thereof,  is  declared  to  be  subject  to  all  the 
penalties  of  contemning  an  order  of  such  court,  and  may  be 
proceeded  against  in  the  manner  prescribed  in  the  thirteenth 
title  of  the  eighth  chapter  of  the  third  part  of  the  revised 
statutes.^ 

Error  on  judgment  cofnfirmingy  or  order  vacating  /^Emron 
award.']  The  statutes  provide  that  "when  any  writ  of  error  *"^' 
shall  be  brought  on  such  judgment,  certified  copies  of  the 
original  affidavits  upon  which  any  application  in  relation  to 
such  award  was  founded,  and  of  all  other  affidavits  and  pa- 
pers relating  to  such  application,  shall  be  annexed  to,  form  a 
part  of,  and  be  returned  with,  the  record  of  the  judgment; 
and  the  court  to  which  such  writ  shall  be  returned,  shall  re- 
verse, modify,  or  amend,  or  affirm  such  judgment  or  any  part 
thereof,  according  to  justice/'^ 

The  statutes  also  provide,  that"  upon  every  order,  vacating  on  order  va- 
an  award,  the  party  aggrieved  may  bring  a  writ  of  error,  asawuS, 
upon  any  other  judgment  of  such  court ;  to  which  writ  shall 
be  returned  certified  copies  of  such  order,  and  of  all  affidavits, 
and  papers  used  on  such  application ;  and  the  court  to  which 


«  lb.  8. 16.  **  lb.  543.  8. 17. 

»  lb.  644.  B.  18. 
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such  writ  shall  be  retunied,  shall  proceed  to  confinn  or  reverse 
such  order,  as  shall  be  jast'"^ 
and  pfOMed-  *'  If  such  order  be  reversed,  the  proceedings  shall  be  remitted 
^ofoi^  to  the  court  from  which  they  were  removed,  to  proceed  there- 
on ;  or  the  court  to  which  such  proceedings  shall  have  been 
returned,  may  proceed  thereon,  after  due  notice  to  the  party 
complaining  of  such  award,  to  modify  or  confirm  the  same,  ia 
the  same  manner,  and  with  the  like  effect,  as  if  application  fiv 
that  purpose  had  been  originally  made  to  such  court.'^ 


»  lb.  6U.  0. 29.  "  lb,  8.  ^. 


CHAPTER  XII. 


OF  THB  PRACTICE  IN  QUO  WAB&AKTO. 

Our  limits  will  not  pennit  us  to  treat  of  the  proceedings  in 
informations  in  the  nature  of  quo  warranto,  farther  than  as 
they  are  provided  for  by  statute.  These  informations,  as  we 
have  already  seen,^®^  may  be  filed  either  against  individuals  or 
corporations ;  and  the  cases  in  which  they  will  lie,  and  the 
proceedings,  will  be  noticed,  1.  As  against  individuals :  2.  As 
against  corporations. 

INVOBMATIONS  AOAIITST  Un>IVini7AI.8. 

FUing  the  infarmatiaiu]  An  information  may  be  filed  in  caaeiia 
either  of  the  following  cases :  1.  When  any  person  shall  usurp,  uci- 
intrude  into,  or  unlawfully  hold,  or  exercise,  any  public  office, 
civil  or  military,  or  any  firanchise  within  this  state ;  or  any 
office  in  any  corporation  created  by  the  authority  of 
this  state :  2.  Whenever  any  public  officer,  civil  or  military, 
shall  have  done,  or  sufiered  any  act,  which,  by  the  provisions 
of  law,  shall  work  a  forfeiture  of  his  office:  3.  Where  any  as- 
sociadoDy  or  number  of  persons,  shall  act,  within  this  state,  as 
a  corporation,  without  being  legally  incorporated.' 

The  information  must  be  filed  in  the  supreme  court,  by  the  wii«re,by 
attorney  general,  either  upon  his  own  relation,  or  upon  the  ^^^^i^ 
relation  of  any  private  party,  in  term  or  vacation ;  and  no  ap- 
plication to  the  court  for  leave  to  file  it  is  necessary.* 


««  Ante,  1  Vol.  p.  77.  '  lb. 

«  2  R.  St.  581.  B.  28. 
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ii^wnJoiat,  Where  several  persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  one  information  may  be  filed  against  all 
such  persons,  in  order  to  try  their  respective  rights  to  s»cb 
office  or  franchise,' 

CipitR  Process t  bailf  fyc.']    It  is  provided,  that  <'  whenever  any 

such  information  shall  be  filed,  a  capias  ad  respondendom 
shall  be  issued  thereon,  which  shall  be  served  and  returned,  in 
like  manner  as  in  personal  aetioaa;  and  wbeaever  the  same 
shall  be  returned  served,  the  clerk  of  the  court  shall  enter  the 
defeadfimt'd  ftpipeai>2fnc«f/*^ 

When  i»au       If  {9  alflo  provided,  that  **  whenev^  ant  iMh  infbrttnttton 

may  be  re-  "^  "^ 

^P'^'^  shall  be  filed  agidnst  any  person,  for  ttsnrping  any  ^ffiee,  the 
attorney-general,  hi  addition  to  the  nMtters  notr  reiyotifed  to  be 
set  fofSi  In  the  itlfi>ritiatkyfi,  may  also  set  (brdf  therrin  Ae 
faftme  of  the  person  f  ightfalty  entitled  to  such  office,  widk  an 
averment  of  his  right  thereto ;  and  in  such  case,  opon  proof, 
by  affidavit,  that  the  defendant  has  received  any  feesor  emofai- 
ments,  belonging  to  such  office,  and  by  means  of  his  usurpa- 
tion thereof,  an  order  may  be  granted  by  any  justice  of  the 
^preme  court,  for  holding  such  defendant  to  bail:  and 
diereupott  the  deienddnt  shall  be  arrested  add  held  to  bail,  io 
like  manner,  and  with  the  like  efleet,  ^nd  subject  to  the  same 
rights  and  Uabilities,  as  upon  a  cajnas  ad  fespondendom  io 
^rsonal  actions.''^ 

auieta  Rule  io  pteadf  appear  and  pleads  tfc.'\    If  the  eapias  i» 

iioi46e,*c:  returned,  duly  served,  the  attorney-general  may  tberettp<ui 
enter  a  rule  in  vacation,  requiring  the  defendants  t6  plead  to 
the  information  ih  twenty  days  ^fter  service  of  a  copy  thereof; 
and  the  same  is  required  to  be  served  in  the  same  manner,  and 
with  die  IQie  effect,  as  rules  upon  declarations  in  personal 
actions.' 


3  2  R.  St.  564. 8. 45.  >  lb.  s.  30. 

«  lb.  582.  B.  29.  •2  R.  8t.(»5.  i.  46. 
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Bst  if  the  Cftpias  i%  returned,  not  served,  by  reason  of  theRmetoap- 
defendttnt'ti  not  being  found  within  the  county,  the  court  arepiMdi 
requhred  to  direct  a  rule  to  be  entered,  that  the  defendant  ap- 
pear and  plead  to  the  inforrDation  within  twenty  caj^s  after  the 
last  puUkation  of  the  rule.^     A  certified  copv  of  the  rule  must  and  bow 
be  pubKslied  for  four  weeks  socces^ively  in  the  state  paper ; 
and  if  the  d  fendant  does  not  nppear  and  plead  to  the  informa- 
tion, within  the  tiine  limited  in  the  rule,  the  plaintiff  is  enti* 
ded,  upon  filing  an  affidavit  of  the  due  publication  of  the  rule, 
to  enter  the  default ;  and  judcrtnent  is  to  be  rendered  upon  the 
defauh,  in  like  manner  as  if  the  writ  bad  been  returned  duly 
served.^ 

It  is  declared,  that  an  order  may  be  made,  enlarging  the  EDiai«ii« 
time  to  plead,  rejoin,  or  demur,  upon  any  information  in  the  piMd,  ke: 
nature  of  a  quo  warranto  by  the  supreme  court,  or  by  a  jua* 
tice  thereof;  but  by  no  other  person** 

Jndgmeni^  exeeutitm,  tfe*"]  If  the  defendant  is  ibund,  or  Jvdgmnt. 
adjudged,  guilty  of  usurping  or  intruding  into,  or  unlawfully 
holding  or  exercising  any  office,  franchise,  or  privilege,  judg- 
ment is  required  to  be  rendered,  that  such  defendant  be  oostedi 
and  altogether  excluded  from  such  office,  franchise,  or  privi* 
lege;  and  also,  that  the  attorney*geueral,  or  the  relator,  if 
there  be  one,  recover  his  costs  against  the  defendant.  The 
court  may  also,  in  its  discretion,  fine  the  defendant  any  sum 
not  exceeding  two  thousand  dollars;  which  fine,  when  col- 
lected, is  to  be  paid  into  the  treasury  of  the  state.'* 

If  the  information  sets  forth,  in  addition  to  the  matters  now 
irequired  to  be  stated,  the  name  of  the  person  rightfully  enti- 
tled to  the  office  in .  question,  with  an  averment  of  his  right 
tiiereto,  judgment  is  required  to  be  rendered  upon  the  right  of 
the  defendant,  and  also  upon  the  right  of  the  party  so  averred 
to  be  entitled;  or  only  upon  the  right  of  the  defendant,  as 
justice  shall  require*'^ 


''  2  R.  St.  584.  8.  43.  »•  lb.  s.  48. 

«  lb.  8. 44.  "  lb.  562.  8.  81. 

'  lb.  565.  8. 47. 
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And  it  is  declared,  that,  **  if  judgment  be  rendered  upon  the 
right  of  the  person  so  averred  to  be  entitled,  and  the  same  be 
in  favour  of  such  person,  he  shall  be  entitled,  after  taking  the 
oath  of  office,  and  executing  any  official  bond  which  may  be 
required  by  law,  to  take  upon  him  the  execution  of  the  office; 
and  it  shall  be  his  duty,  immediately  thereaAer,  to  demand  o( 
the  defendant  in  such  information,  all  the  books  and  papers  in 
his  custody,  or  within  his  power,  belonging  to  the  office  from 
which  he  shall  have  been  ousted.  And  that,  if  such  defendant 
shall  refuse  or  neglect  to  deliver  over  any  such  book?  or  papers, 
pursuant  to  such  demand,  he  shall  be  deemed  guilty  of  a  niis^ 
demeanour;  and  the  like  proceedings  shall  be  had,  and  widi 
the  like  effect,  to  compel  the  delivery  of  such  books  and  pa- 
poirs,  as  are  prescribed  in  the  sixth  title  of  tlie  fifth  chapter  of 
the  first  part  of  the  revised  statutes."*^ 

If  judgment  is  rendered  upon  the  information,  against  any 
persons  claiming  to  be  a  corporation,  the  court  is  authorised  to 
cause  the  costs  therein  to  be  collected  by  execution  agsdnst 
SQch  persons.^' 

fhirMtkm  Suggeition  to  Tean)eT  damages/j  If  Judgment  be  rendered 
upon  the  right  of  the  person  so  averred  to  be  entitled,  in  favour 
of  such  person,  he  may,  at  any  time  within  one  year  after  the 
docketing  of  the  judgment,  make  and  file  a  suggestion  that  he 
has  sustained  damages  to  a  certain  amount,  by  reason  of  the 
usurpation,  by  the  defendant,  of  the  office  from  which  such 
defendant  has  been  evicted,  and  praying  judgment  therefor.^ 
Such  suggestion  must  be  entered,  with  the  proceedings 
thereon,  upon  the  record  of  the  judgment,  or  be  attached 
thereto,  as  a  continuation  of  the  same :  it  must  be  served  on 
the  defendant's  attorney,  and  a  rule  to  plead  thereto  be  en- 
tered, and  notice  thereof  given,  in  the  same  manner,  and  with 
the  like  effect,  as  upon  the  filing  of  a  declaration  in  personal 
actions.' 


^>  lb  t.  82,  88.  >  lb.  6.  34. 

''  2  R.  St.  565.  s.  50.  '  lb.  563. 6.  35. 
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The  defendant  may  plead  generally,  that  the  person  filing 
the  sugu:estion  has  not  sustained  any  damages,  by  reason  of  s 

the  premises  in  his  sui^s^estion  alleged;  and  on  the  trial  of  any 
such  issue,  the  pinintiff  therein  is  declared  to  be  entitled  to  re- 
cover the  dama^res  which  he  may  have  sustained  by  reason  of 
such  usurpatioti.^ 

Ali  issues  of  fact,  or  of  law,  joined  between  the  partieSy 
are  to  be  determined  as  in  personal  actions  ;  and  the  party  re- 
covering judgment  is  entitled  to  have  the  same  docketed,  and 
to  take  out  execution  for  any  damages  and  costs,  or  either,  that 
may  be  adjudged  to  him,  in  the  same  manner  as  in  personal 
actions.^ 

If  no  issue  of  fact  be  joined  upon  the  suggestion,  or  if 
judgment  be  rendered  against  the  defendant,  by  default,  ton 
demurrer,  or  otherwise,  a  writ  of  inquiry'  must  be  issued  to  the 
sheriff  of  the  county  within  which  the  duties  of  the  office  are 
to  be  exercised,  if  the  same  be  local,  and  if  otherwise,  to  the 
sheriff  of  any  county  within  this  state,  to  assess  the  damages 
sustsdned  by  the  person  filing  the  suggestion  by  reason  of  tbe 
premises ;  or  an  order  may  be  entered,  that  such  damages  be 
assessed  at  a  circuit  court  to  be  held  in  the  coun^  where  the 
venue  in  the  action  is  laid ;  and  a  circuit  roll  must  be  made  up, 
tried,  and  returned,  as  in  other  cases.' 

INFOBMATIOIfS  AGAIKST  CORPOBATIONS. 

FtUng  the  infomuUion.']  An  information  against  a  corpO"^,m,, 
ration  may  be  filed  in  either  of  the  following  cases:  1.  Whenever  ^"**'***"**' 
it  shall  offend  against  any  of  the  provisions  of  the  act  or  acts, 
creating,  altering,  or  renewing  such  corporation:  or,  2.  Vio- 
late the  provisions  of  any  law,  by  which  such  corporation  shall 
have  forfeited  its  charter  by  misuser:  or,  3.  Whenever  it  shall 
have  forfeited  its  privileges  and  franchises  by  non-user:  or,  4. 
Whenever  it  shall  have  done  or  omitted  any  acts  which  amount 
to  a  surrender  of  its  corporate  rights,  privileges,  and  fi*an- 


3  lb.  8.  86.  ^  lb.  8.  38. 

*  lb.  8.  37. 
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cbises :  or,  6.  Whenever  it  diall  exercise  any  frandiiM  «r  pri- 
vilege not  conferred  upon  it  by  law.^ 
Where,  b7        Tbe  iuformntion  must  be  filed  b>  tbe  atlomey-geBerd  apaa 
JJJ«jjiJJJ*    hi«  own  relation,  on  leave  granted ;''  and  it  is  declared  to  be 
Cbe  duty  of  the  attonir^-iieneral,"  w.hen«*ver  beahall  hav4rf;ood 
reason  to  believe  th:it  the  same  can  be  established  by  proof^  ia 
file  suoh  inftkrniation  in  every  case  .of  public  iutevest,  and  also 
in  every  other  case  in  ii  hich  satisfactory  security  shall  be  givaa, 
to  indemnify  the  pecip^e  of  this  state  against  ail  coals  and 
penses  to  be  incurred  thereby.' 
Lesre  to  Lieave  to  file  the  information  jnay  be  granted  by  the  snpi 

court,  in  term  time,  or  by  any  justice  thereof,  but  hf 
ether  officer,  upon  tbe  application  of  the  attorney-^aerai^  in 
4V4fcatioo.  And  such  court  or  justice  may,  in  their  diaoretion, 
direct  .notice  of  sach  application  to  be  given  to  the  corpora- 
lian,  or  its  officers,  previous  to  granting  such  leave,  and  naa^ 
haar  suoh  corporation  m  opposition  thereto.'^ 

Upan  siicfa  leave  lieing  granted,  and  endorsed  en  tlie  io» 
Aormation,  under  the  band  of  the  clerJi  of  the  court,  orof  ilw 
jnstics  .gvanting  the  same,  tlie  attotney-genaral  may  {omkmA 
flt  the  eame.^^ 

fht—w..**  Process.']  Where  the  corporation  appear  by  eonnset  on  tbe 
application  to  grant  leave,  and  are  heard  in  opposition,  as 
above  mentioned,  process  may  be  dispensed  with;  but  in  other 
cases,  the  attorney-general,  on  filing  the  information,  issues 
a  writ  of  summons  against  the  corporation,  to  l>e  direcrted  to 
{he  sheriff  of  the  county  where  the  principal  office  or  place 
^f  business  of  the  corporation  is,  commanding  him  to  sammon 
Ae  corporation  to  appear  in  tbe  supreme  court,  and  to  answer 
ihe  information.'^ 

aenriee.  The  summons  may  be  served  on  the  return  day,  or  previous 

'diereto,  on  the  presiding  officer ;  the  cashier,  the  secretary, 


*  2  R.  St.  668.  8.  39.  >"*  2  R.  8t.  583.  s.iO* 

^  lb.  "  lb.  8. 41. 

'lb.  "2  R.  St.  564.  8. 41. 
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or  the  treasurer,  of  the  corporation ;  and  if  there  be  no  such 
officer,  or  none  can  be  found,  such  service  may  be  made  on 
such  other  officer  or  member  of  such  corporation,  or  in  such 
other  manner,  as  the  court  in  which  the  suit  is  brought,  may 
direct.^'  If  the  summons  is  returned  duly  served,  the  appear- 
ance of  the  corporation  is  required  to  be  entered.^^ 

Rule  to  plead  J  appear  and  pleads  fyc."]  Where  the  corpo-  Rule  to  ar 
ration  appear  by  counsel,  pursuant  to  notice,  on  the  applica-  ^*^' 
tionfor  leave  to  file  the  information,  and  are  heard  in  opposi- 
tion to  granting  leave,  it  is  not  necessary,  as  we  have  seen, 
to  issue  a  summons :  but  the  court  or  justice  granting  leave, 
are  authorised  to  direct  a  rule  to  be  entered,  requiring  the 
defendants  to  appear  and  plead  to  the  information,  withiB 
twenty  days  after  service  of  a  copy  thereof,  and  notice  of  the 
rule.^* 

If  a  summons  is  issued  and  returned  duly  8erved,the  attor-Rotetn 
ney  general  may  thereupon  enter  a  rule  in  vacation,  re- 
quiring the  defendants  to  plead  to  the  information  in  twenty 
days  after  the  service  of  a  copy  thereof;  and  the  same  is  re- 
quired to  be  served  in  the  same  manner,  and  with  the  like 
effect,  as  rules  upon  declarations  in  personal  actions.^® 

If  the  summons  be  returned  not  served,  by  reason  of  the  de-Kuietomf« 
fendants,  or  the  officers  of  the  defendants,  not  being  found  p>«^ 
within  the  county,  the  court  are  required  to  direct  a  rule  to  be 
entered,  that  the  defendants  appear  and  plead  to  the  informa- 
tion, within  twenty  days  after  the  last  publication  of  the  rule.^^ 
A  certified  copy  of  the  rule  must  be  published  for  four  weeks  and  how 
successively,  in  the  state  paper ;  and  if  the  defendant  does  not 
appear  and  plead  to  the  information,  within  the  time  limited  in 
the  rule,  the  plaintiff  is  entitled,  upon  filing  au  affidavit  of  A^ 
due  publication  of  the  rule,  to  enter  the  default  of  the  defend- 


'3  lb.  458.  8.  5.  "  2  R.  St.  585.  s.  46. 

^«  lb.  8.  6.  '^  2  R.  St.  684.  b.  48. 
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aiU;  and  judgment  is  to  be  rendered  upon  the  default,  in  Uke 
manner  as  if  the  writ  had  been  returned  duly  served*^* 

It  is  declared  that  an  order  may  be  made,  enlarging  the 
time  to  plead,  rejoiui  or  demur,  upon  any  informadon  in  the 
nature  of  a  quo  warranto  by  the  supreme  court,  oar  by  a  Jus- 
tice thereof,  but  by  no  other  person*^^ 

Preference  of  iswes.']  Every  issue  of  fact,  joined  io  the 
cause,  has  a  preference  at  the  court  at  which  it  b  nodced  ibr 
trial,  to  all  other  causes ;  and  every  case  made,  special  venfict 
rendered,  bill  of  exceptions  and  demurrer  to  evidence  taken, 
on  the  trial,  and  every  issue  of  law  joined  on  the  pleadings  io 
the  suit,  have  a  preference  in  the  argument  thereof  in  any 
qpurt  where  the  same  are  pending.^ 

Judgment,  co$U,  execution,  tfc.'\  If  the  defendant  is  Ibvnd 
or  adjudged  guilty  of  usurping  or  intruding  into,  or  unlaw- 
fully holding  or  exercising  any  office,  franchise,  or  privilege, 
judgment  is  required  to  be  rendered,  that  such  defendant  be 
ousted,  and  altogether  excluded  from  such  office,  franchise,  or 
privilege ;  and  also,  that  the  attorney  general,  or  the  relator, 
if  there  be  one,  recover  his  costs  against  the  defendant.  The 
court  may  also,  in  its  discretion,  fine  the  defendant  any  mm 
not  exceeding  two  thousand  dollars ;  which  fine,  when  col* 
lected,  is  to  be  psdd  into  the  treasury  of  the  stale.'^ 

Whenever  it  is  found,  or  adjudged,  that  any  corporadoD, 
against  which  an  informadon  in  the  nature  of  a  quo  warranle 
has  been  filed,  has,  by  any  misuser,  nonuser,  or  surrender,  for- 
feited its  corporate  rights,  privileges,  and  franchises,  jodgment 
is  required  to  be  rendered,  that  such  corporation  be  ousted, 
and  altogether  excluded  from  such  corporate  rights,  privileges, 
and  franchises,  and  that  the  said  corporation  be  dissolved.^ 


"  lb.  8. 44. 
»•  lb.  585. 8. 47. 
^  2  R.  St.  459.  8. 11.  lb.  584. 
8.42. 


"  lb.  565.  8. 48. 
»  lb.  8.  49. 
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If^dgment  is  rendered  upon  the  information  against  the  ^'<»<>- 
corporation,  the  court  is  authorised  to  cause  the  costs  therein 
to  be  collected  by  attachment  against  the  directors,  or  other 
officers  of  any  such  corporation/'^ 

And  the  statutes  provide,  that  "whenever  any  such  judg-P^wmor 
ment  shall  be  rendered,  the  court  of  chancery  shall  have  the 
same  powers  to  restrain  the  corporation  created  by  such  act; 
to  appoint  a  receiver  of  its  property  and  effects ;  and  to  take 
an  account,  and  make  distribution  thereof  among  its  creditors, 
as  are  given  in  the  third  article  of  the  fourth  title  of  the  eighth 
chapter  of  this  act ;  and  it  shall  be  the  duty  of  the  attorney- 
general,  immediately  after  the  rendering  of  any  such  judg- 
ment, to  instititute  proceedings  for  that  purpose  in  the  said 
court."** 

"  Whenever  any  such  judgment  shall  be  rendered  against  Ju^ent  to 
any  corporation,  a  copy  of  the  record  of  such  judgment  shall  be  pnhudied. 
forthwith  filed  in  the  office  of  the  secretary  of  this  state ;  and 
such  secretaiy  shall  forthwith  cause  notice  of  the  substance 
and  effect  of  such  recovery  to  be  published  for  four  weeks  in 
the  state  paper,  and  the  like  time  in  a  newspaper  printed  in  the 
county  where  the  principal  office  or  place  of  business  of  such 
corporation  shall  be.*'^ 


»  lb.  f .  50.  ^  lb.  566.  s.  52. 

»  lb.  1.  51. 


CHAPTER  XIII. 


OF  THE  PRACTICE  IN  THE  WRIT  OF  MANDAMUS. 

Motion  for        Motiou  foT  a  mandatnusJ]     A  mandamus  is  always  applied 
Notie«.       for  on  motion,  made  on  notice  and  affidavits,  like  other  mo- 
Affldsvits     tions«     The  affidavits  should  not  be  entitled  in  any  manner; 
and  where,  on  a  motion  for  a  mandamus  to  a  court  of  com- 
mon pleas,  to  compel  them  to  give  judgment  in  a  suit,  the 
affidavits  were  entitled  in  the  suit,  the  motion  was  on  that 
ground,  denied.*     On  an  application  in  a  similar  case,  how- 
ever,  where  the  affidavits  were  entitled  in  the  supreme  court, 
in  the  name  of  the  party  applying,  against  the  judges  of  the 
common  pleas,  they  were  allowed  to  be  read,  as  not  coming 
within  the  rule  on  the  subject.^ 
2jJJ*2^      The  affidavits  should  state  all  the  facts,  which  show  that 
the  party  is  entitled  to  a  mandamus ;  and  the  writ  has  been 
refused,  where  the  affidavits  were  in  this  respect  defective.     As 
where  the  object  was,  to  compel  a  court  of  common  pleas  to 
restore  an  attorney  whom  they  had  removed,  the  court  refused 
a  mandamus,  on  the  ground,  that  the  affidavits  did  not  show 
that  the  court  below  acted  improperly.^ 
Mandamiu,       In  England  the  practice  is,  when  the  affidavits  are  not  sa- 

how  granted*    ,  ^  ,  , 

tisfactory,  instead  of  granting  the  mandamus  in  the  first 
instance,  to  grant  a  rule  to  show  cause  why  a  mandamus 
should  not  issue.^  Our  own  court  do  not  appear  to  have  adopted 
this  course  generally,  but  to  have  granted,  or  refused  the  man* 


>  2  Johns.  Rep.  371.    1  Wend.       ">  1  Johns.  Cas.  13i. 
Rep.  291.  «  Bui.  N.  P.  200. 

'  6  Cow.  Rep.  61. 
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damus  in  the  first  instance.  In  a  case,  however,  where  it  did 
not  appear  that  notice  had  been  given  of  the  motion,  a  rule 
was  granted  to  show  cause.^  This  rule  to  show  cause,  must  Rule  to 
not  be  confounded  with  the  writ  of  mandamus  which  is  first 
granted,  and  which  is  always  in  the  alternative,  either  to  do 
the  thing  commanded,  or  show  cause  at  the  return  of  the 
writ.  The  alternative  mandamus  is  always  first  issued,^  and 
is  an  indispensable  part  of  the  proceedings ;''  although  from 
the  language  of  our  own  reports,^  it  might  be  inferred,  that  a 
peremptory  mandamus  was  sometimes  first  granted,  after  a 
rule  to  show  cause.  But  in  these  cases,  the  rule  to  show  cause 
has  probably  been  mistaken,  for  the  alternative  mandamus,  or 
the  writ  itself  has  been  improperly  termed  a  rule. 

Where  a  rule  to  show  cause  is  granted,  it  must  be  on  the 
same  persons,  to  whom  the  writ  is  to  be  directed ;  but  the 
court,  on  motion,  have  allowed  the  rule  in  this  respect  to  be 
amended.® 

On  a  rule  to  show  cause,  though  upon  showing  cause,  it 
appear  doubtful,  whether  the  party  have  a  right  or  not,  yet 
the  court  will  issue  the  mandamus,  in  order  that  the  right  may 
be  tried  upon  the  return.^® 

AUemative  mandamus.']     This  writ,  which,  as  we  have  Fint  writ  of 

BUUMlUDQf ; 

already  observed,  is  the  one  always  granted  in  the  first  instance,  tMie,Mi}, 

flee* 

is  to  be  sealed,  tested,  and  made  returnable,  in  the  same 
manner,  as  all  other  process  issuing  out  of  the  supreme  court*^* 
Care  must  be  taken  that  it  is  properly  directed,  that  is,  to  the 
persons  who  are  to  obey  the  writ*'^  And  this  duty  is  cast  Dinetioii. 
upon  the  person  who  applies  for  the  writ ;  for  th^  court,  when 
tbey  grant  it,  will  not  specify  the  persons  to  whom  it  is  to  be 
directed.^'     If  the  writ  be  improperly  directed,  the  court  will 


*  1  Cow.  Eep.  15.  "  Bui.  N.  P.  200.  X  Wils.  286. 

•  Bui.  N.  P.  201.  "  2  R.  St.  197,  198. 

"^  2  R.  St.  586.  "  Salk.  432.  pi.  10.  699.  486. 

*  2  Johns.  Gas.  68.  1  lb.  134.    pi.  18.  701.  Ld.  Raym.  560. 1244. 
1  Gaines'  Rep.  511.  ^^  Salk.  433. 

•  Bui.  N.  P.  199. 
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grant  a  npersedeas,  quia  improvide  emanavit^^  If  a  writ  be 
diracled  to  a  corporation  by  a  wrong  name,  tbey  may  retnra 
dm  special  matter  and  rely  upon  it ;  bat  if  tbey  answer  tbe 
exigency  of  the  writ,  they  admit  themselves  to  be  tbe  corpo- 
ration to  whom  the  writ  is  directed,  and  cannot  take  advanti^ 
of  the  misnomer  J^  A  writ  directed  to  certain  persons,  com- 
missioners of  highways,  was  held  to  be  good,  although  it  was 
not  necessary  to  direct  it  to  them  personally,  bnt  it  might  have 
been  directed  to  the  commissioners,  omitting  their  names.^' 
Wru  mmt  The  writ  mast  contain  convenient  certainty,  setdng  forth 
wSuitjkS^  the  duty  to  be  performed ;  but  it  need  not  particularly  set  forth 
by  what  authority  the  duty  exists."  Tbe  ground  for  the 
mandamus  is,  that  there  is  no  other  remedy ;  and  it  should 
distinctly  show  this.  Where,  therefore,  a  mandamus  directed 
Id  a  corporation,  and  commanding  them  to  pay  a  poor's  rate, 
omitted  to  state  that  the  defendants  had  no  effects  npon  wUch 
a  distress  could  be  levied,  it  was  held  bad.*'  And  it  is  essen- 
tial that  all  such  facts  should  be  stated  in  the  writ,  as  are  ne^ 
cessary  to  show  that  the  party  applymg  for  it  is  entitled  to  tbe 
relief  prayed  ;'*  but  no  precise  form  is  required.*  A  man- 
damus commanding  a  court  of  common  pleas  to  seal  a  biD  of 
exceptions  was  held  good,  al|hough  it  did  not  set  forth  die 
bill." 
How  fervBi  The  writ  may  be  served  by  delivering  a  copy,  and  at  the 
same  time  showing  the  original.^ 

wiMaiDo-       MaU(m  to  quash  or  mpenede  ^  ttrit.']    It  does  not  seem 

■wbo       to  be  well  settled  at  what  time  a  party  should  move  to  qnash  or 

supersede  a  mandamus,  or  whether  he  will  be  permitted  to 

iqpply  at  any  time.    It  is  said  that  a  motion  to  supersede  the 


>«  2  Bur.  782, 4.  796.  lStr.66.       "dB.&A.220. 

'<  Salk.  434, 5.  2  Str.  893.  »  6  Mod.  310.  7  EasU  845. 

"  16  Johns.  Rep.  61.    6  Mod.       *•  Say.  Rep.  87. 
183.  15  Vin.  Abr.  214.  pi.  6.  «  4  Cow.  Rep.  73. 

^^  Str.  897. 867.  Bui.  N.  P.  204.       "4  Cow.   Rep.  63.  408.   1 

Say.  Rep.  36.  Johns.  Rep.  64. 
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writ  caiiQOt  be  made  after  the  return  is  out  ^  and  it  is  also 
laid  down  that  a  party  cannot  move  to  qnash  it  before  a  return 
made  and  filed,^^  a  rale  which  our  court  appear  to  have  refers 
red  to  as  settled.^  But  it  was  first  decided  that  the  writ 
might  be  quashed  after  the  return,^  and  afterwards  held  thai 
the  defendant  would  not  be  permitted  to  avail  himself  of  any 
objection  to  the  writ  after  the  return  f  and  in  a  still  later 
case  it  was  adjudged  that  an  exception  might  be  taken  to  the 
vnrit  even  after  the  return,  and  at  any  time  before  a  peremptory 
mandamus  issues.^  Buller  says,  the  time  for  taking  excep"  ^ 
tion  to  the  writ  is  after  the  return  made,  and  before  it  is  moved 
to  be  filed.^  Our  court  held,  where  the  service  of  the  writ 
was  by  delivering  a  copy  and  keeping  the  original,  that  the 
motion  to  quash  it  might  be  made  before  the  writ  was  returned 
and  filed,  as  the  defendants  must  make  a  return  without  iu^ 

Amendment.']    Upon  discovering  any  informality  in  tbeAmeni- 
writ,  the  party  may  apply  to  amend,  at  any  time  before  theSISe!^ 
return  f^  but  after  the  return  has  been  made  and  traversed^ 
the  court  will  not  permit  an  amendment  in  the  mandamus.^ 

The  provisions  of  the  statutes  in  relation  to  amending  ^g^^B^. 
pleadings  and  proceedings,^  appty  to  the  writ  of  mandamus  ^Mte!^ 
in  the  same  manner  as  to  personal  actions.' 

IZetem  to  the  wriiJ]    The  return  must  be  made  by  the  per-  ^etam  u> 
son  to  whom  the  writ  is  directed.'    It  must  be  positive  and  ^  "^^ 
certain.^     The  same  certainty  is  required  in  a  return  to  a 
mandamus,  as  in  indictments  or  returns  to  writs  of  habeas 


»  Bac.  Abr.  "  Mandamus,  B."       ^  6  Mod.  138.    2  Selw.  N.  P. 

2  Selw.  N.  P.  629.  829. 

«  Bac.  Abr.  "  Man.  B."  ^  4T.R.  090. 

^  4  Cow.  Rep.  78.  »  2  R.  St.  424. 

^  8  Bar.  Rep.  2740.  '  See  ante,  Vol.  1.  p.  595. 

«»  6  T.  R.  74, 5.  »  2Selw.  N.  P.  829. 

"»  8  B.  dL  A.  220.  «  lb.    11  Rep.  99.  Salk.  482. 

»  Bed.  N.  P.  205.  431, 2.  Ld.  Raym.  559.  Vent.  111. 


30 


4  Cow.  Rep.  73. 
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corpus.^  Bat  if  the  return  be  certain  on  the  face  of  it,  that 
is  sufficient,  and  the  court  cannot  intend  facts  inconsistent  with 
it,  for  the  purpose  of  making  it  bad**  The  return  most  not 
be  argumentative^  To  a  mandamus  to  elect,  it  is  a  (^od  re- 
turn, that  a  person  has  been  duly  elected,  and  sworn  into  the 
office.* 

Several  causes  may  be  returned,  but  they  must  be  consist- 
ent, for  if  they  are  inconsistent,  the  whole  will  be  quashed.* 
But  where  a  return  consists  of  several  independent  matters, 
not  inconsistent  with  each  other,  some  of  which  are  good  in 
law,  and  some  bad,  the  court  may  quash  the  return,  as  to  such 
as  are  bad,  and  put  the  prosecution  to  plead  to,  or  traverse  the 
rest.*^ 

If  the  supposal  of  the  writ  be  false,  in  not  truly  stating  tbe 
constitution  of  the  corporation,  it  will  not  be  sufficient  for  the 
return  to  state  it  truly ;  the  defendants  must  also  deny  the  sop- 
posal  of  the  writ.^^ 

It  is  not  necessary  that  every  part  of  the  return  should  be 
good ;  the  court  will  not  quash  it,  if,  on  the  whole,  it  state  a 
sufficient  reason  to  justify  the  party  making  it.^ 

Where  a  mandamus  is  to  restore  a  person  who  has  been  re- 
moved from  an  office,  the  return  must  be  very  accurate  in  stating, 
first,  the  power  of  the  corporation  to  remove  :^^  Secondly, 
it  must  set  forth  a  sufficient  and  reasonable  cause  for  removal:^ 
Thirdly,  the  due  execution  of  the  power  of  a  moval,  most  be 


*  Doagr.  158.  "  6  T.  R.  490. 

*  Doug.  159.  "  2  Selw.  N.  P.  830.    Bui.  N. 
•^  Doug.  158.    5  T.  R.  66.    6  P.  205.  1  Bur.  537.  1  Vea.  Jun.  7. 

Mod.  309.    Ld.  Raym.  225.  559.  Doug.  148.  Say.  R.  37. 

153.    Sid.  209.    Keb.   655.  716.  >'  Bui.  N.  P.  206.    1  Bur.  588. 

733.  2  lb.  732.    2  Selw.  N.  P.  831.    4 

"  Say.  Rep.  140.  Mod.  36.    3  Atk.  184.   Say.  Rep. 

*  2  Salk.  436.    2  Ld.  Raym.  39.  Salk.  428.  434,  3.  Ld.  Raym. 
1244.  4  Bur.  2041.  Cowp.  413.    '  226.  1233.  1275.  1566.    4  Bar. 

'<"  2  T.  R.  456.  5Ib.  66.  6  lb.  1999.  2067.   1  Show.268.  364.   2 

498.  T.  R.  772.   2  Bro.  P.  C.  311.    1 

"  2  Salk.  481.  Ves.  Jun.  1.  Carth.  176.  1  Sid.  14. 
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set  forth  in  the  return.^^  In  cases  of  removal,  the  return  must 
set  out  all  the  necessaiy  facts  precisely,  to  show  that  the  per- 
son is  removed  in  a  leg^I  and  proper  manner,  and  for  a  legal 
cause.  The  facts,  and  not  the  conclusions  merely,  should  be 
set  out,  to  enable  the  court  to  judge  of  the  matter.^^ 

The  rule  is,  not  to  presume  every  thing  against  the  return, 
but  not  to  presume  any  thing,  either  one  way  or  the  other.^'' 

The  return  need  not  be  under  the  seal  of  the  corporation, 
nor  need  it  be  signed  by  the  mayor ;  for  the  return  of  a  man- 
damus is  matter  of  record,  and  acts  done  by  a  corporation 
upon  record,  are  not  required  to  be  under  hand  or  seal ;  for 
in  such  case,  an  action  lies  against  a  body  politic,  or  the  per- 
sons who  procure  the  false  return.^^ 

If  the  writ  is  served  by  delivering  a  copy,  the  original  being 
merely  shown,  the  defendant  must  make  a  return  without  the 
writ ;  but  when  the  return  is  made,  the  relator  should  file  the 
original  writ.'' 

Of  compelling  a  return.']  The  statutes  provide,  thai  Atuchment 
<<  whenever  any  writ  of  mandamus  shall  be  issued  out  of  the  tunuos  writ* 
supreme  court  of  this  state,  the  person,  body,  or  tribunal,  to 
whom  the  same  shall  be  directed,  and  delivered,  shall  make 
return  to  the  first  writ  of  mandamus ;  and  for  a  neglect  so  to 
do,  shall  be  proceeded  against,  as  provided  in  the  thirteenth 
title,  of  the  eighth  chapter  of  this  act."^  We  have  already 
had  occasion  to  treat  of  these  provisions.^' 

An  attachment  may  be  issued  if  the  first  writ  is  not  returned ;  AUai 
bat  on  every  mandamus  there  may  regularly  issue  an  alias 
and  pluries  to  oblige  the  party  to  return  the  writ.^    Before 


"  2  Sel.  N.  P.  833.    Bui.  N.  P.        "  4  Cow.    Rep.   403.    78.    1 
11  Rep.  99.  8  T.  Rep.  209.    John.  Rep.  64. 


352.  Salk.  428.    Ld.  Raym.  226.        »>  2  R.  St.  686.  s.  54. 

1275.   1357.    11  East.  87.  Say.        «  Ante,  Vol.  2.  p.  192. 
Rep.  40.  5  T.  R.  66.  "»  2  Salk.  429. 434.   Ld.  Raym. 

^^  2  Bur.  731.  391.848.1233.  6  Mod.  25.  Skin. 

"  2  Selw.  N.  P.  834.  669. 

^*  Ld.  Raym.  223. 84. 

Vol.  II.  88 
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the  statafe,  however,  an  altaehaieiit  did  not  isme  fat  want  of 
a  retarn,  till  after  a  plaries  mandamns.^ 

It  will  presently  be  seen  that  if  there  be  no  return,  or  if  it 
be  insnfBcienty  the  court  may  at  once  award  a  perempUaj 
mandamos. 

By  ■utate,       Ptoceedmgs  upon  the  retwm.']    The  statutes  contain  the 

piirald ord?.  Allowing  provisions  on  this  subject :  **  Whenever  a  retnra 

SStara  1^  riiall  be  made  to  any  such  writ,  the  person  prosecuting  such  writ, 

nwy  K?y,    may  demur  or  plead  to  all  or  any  of  the  material  factt  con- 

iiroc««(Uiigi  tained  in  the  said  return ;  to  which  the  person  making  sacii 

Mtkmon     return,  shall  reply,  take  issue,  or  demur;  and  the  likepro- 

ceedings  shall  be  had  therein  for  the  determination  thereof^  as 

might  have  been  had,  if  the  person  prosecuting  sodi  writ  had 

brought  his  action  on  the  case  for  a  false  return."'^ 

iMoeii  bow       « Issues  of  fact  joined  in  any  such  proceeding,  shall  be  tried 

in  the  county  within  which  the  material  facts  contained  in  dK 

mandamus,  shall  be  alleged  to  have  taken  place."^ 

dinwieit         **  In  case  a  verdict  shall  be  found  for  the  person  suing  such  writ, 

eofta,         or  }f  judgment  be  given  for  him  upon  demurrer,  or  by  deiaolt, 

he  shall  recover  damages  and  costs,  in  like  manner  as  be  migiit 

and  peremp-  have  donc  in  such  action  on  the  case  as  aforesaid ;  and  a  pe- 

tory  nandA* 

mo*:  remptory  mandamus  shall  be  granted  to  him  without  delay.'** 
racofery  a  <'  A  recovery  of  damages  by  virtue  of  this  article,  against 
any  party  who  shall  have  made  a  return  to  a  writ  of  manda- 
mus, shall  be  a  bar  to  any  other  action  against  the  same  party, 
for  the  making  of  such  return.'"' 
eniaiiiiif,  <'  The  Supreme  court,  or  any  justice  thereof,  shall  have  Ae 
same  power  to  enlarge  the  time  for  making  a  return  and  plead- 
ing thereto,  and  for  filing  any  subsequent  pleadingi  as  in  per- 
sonal actions."^ 


»  Salk.  4d4.   8kin.  669.  Bol.       ^  lb.  a.  567.  a.  57. 

N.  P.  303.  ^  lb.  8. 58. 

'«  2  R.  St.  666.8.  56.  »  lb.  8.  59. 
««  lb.  8.  56. 
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It  has  been  decided  that  the  whole  return  is  to  be  considered  ?i^^^!Jf^^^ 

ifl  ftn  611'* 

as  an  entirety,  like  a  count  in  a  declaration,  and  that  the  re-  ^*'^^' 
lator  can  demur  to  some  portions  of  it  and  plead  to  the  residue.^ 

It  appears  from  the  wording  of  the  statute  that  there  are  ^^'^^ 
many  cases  to  which  it  does  not  extend  ;  therefore,  in  all  those '^^"'^ 
cases  the  proceedings  must  be  according  to  the  course  of  the 
Common  law.^     If,  in  a  proceeding  under  the  statute,  no  da- 
mages are  given  by  the  jury,  the  want  of  it  cannot  be  supplied 
by  a  writ  of  inquiry :  but  in  such  case  the  party  may  bring  an  ^^^Jj^ 
action  for  a  false  return ;  for  the  act  does  not  take  away  the 
party's  right  to  bring  such  action,  but  only  provides,  that  in 
case  damages  are  recovered  by  virtue  of  that  act  against  the 
persons  making  the  return,  they  shall  not  be  liable  to  be  sued 
in  any  other  action  for  making  such  return.^^ 

So  an  information  may  still  be  moved  for  against  the  per-  SL^^™^' 
sons  making  the  return,  in  such  cases  where  no  particular  per- 
son is  so  interested  as  to  bring  an  action ;  but  the  return  must 
be  filed  and  allowed  before  the  information  can  be  moved  for.*^ 

At  common  law,  if  the  return  upon  the  face  of  it  be  good, 
bat  the  matter  of  it  false,  an  action  upon  the  case  lies  for  the 
party  injured,  against  the  persons  making  such  false  return. 
And  where  the  return  is  made  by  several,  the  action  may  be 
either  joint  or  several,  it  being  founded  upon  a  tort;  but  if  it 
appear,  upon  evidence,  that  the  defe^ant  voted  against  the  re- 
turn, but  was  over^ruled  by  a  majority,  tlie  plaintiff  will  be 
nonsuited,  and  though  the  return  be  made  in  the  name  of  die 
corporation,  yet  an  action  will  lie  against  the  particular  per- 
sons who  caused  the  return  to  be  made ;  or  if  the  matter  con- 
eem  the  public  government,  and  no  particular  person  be  so 
interested  as  to  maintain  an  action,  the  court  will  grant  an  in- 
formation  against  the  persons  making  the  return.''  And  where 


»  1  Wend.  Rep.  38.  »  Salk.  374.  Bnl.  N.  P.  203. 

»  Bui.  N.  P.  204.  »  carth.  171.    1  Raym.  664. 

^  Bui.  N.  P.  903.    Str.  Rep.    Sslk.  8741. 
1051. 
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several  join  in  an  application  for  a  mandamus,  they  must  all 
join  in  the  action  for  a  false  return.^ 

And  if  in  such  action  or  information,  the  return  be  falsified, 
the  court  will  grant  a  peremptory  mandamus:  however,  no 
motion  can  be  made  for  it  till  four  days  after  'the  return  of 
the  postea,  because  the  defendants  have  so  long  time  to  move 
in  arrest  of  judgment.^ 

The  action  must  be  brought  in  the  king's  bench,  for  if  it  be 
brought  in  the  common  pleas,  though  the  plaintiff  have  judg- 
ment, the  court  of  king's  bench  will  never  grant  a  peremptory 
mandamus,  for  that  recites  the  fact  prout  constat  nobis  per 
recordum*  Yet  where  in  an  action  for  a  false  return,  judg- 
ment was  given  for  the  defendant,  and  upon  a  writ  of  error 
judgment  was  reversed  in  the  exchequer  chamber,  the  court  of 
king's  bench  granted  a  peremptory  mandamus  before  judg- 
ment entered,  saying  it  was  a  mandatory  writ,  and  not  a  ju- 
dicial writ  founded  upon  the  record.^ 

Motion  for       Motton  foT  u  peremptory  mandatmu.']     If  the  return  u 

peremptory  J  l-  i-      ^  J 

iu^(iu^0i  upon  the  face  of  it  good,  and  the  facts  are  not  disputed,  the 
auowed.  court  wiU  thereupon  either  grant  or  deny  a  peremptory  man- 
damus." The  papers  on  which  the  original  motion  for  the 
first  writ  was  made^  should  be  presented  to  the  court  on  the 
coming  in  of  the  return,  in  order  to  apprise  the  court  o(  the 
grounds  on  which  it  issued ;  and  the  relator  should  state  in 
writing  the  points  relied  upon,  in  support  of  his  applici- 
tion.** 

We  have  ahready  seen^  that  if  the  relator  obtains  judgment 
under  the  statute,  on  verdict,  or  demurrer,  or  by  default,  the 
court  are  required  to  grant  a  peremptory  mandamus:  and 
that  if  in  an  action  on  the  case,  or  information,  the  retnni  i$ 
falsified,  the  court  will  grant  a  peremptory  mandamus. 


«  1  Raym.  125.      ^X^  ^  *»  7  Johns.  Rep.  649.    6  Cw. 

*•  Salk.  430.            ^1^'^  Rep.  679. 

"^  Salk.  428.  1  Rajm.  126.  Bui.  ^  2  Wend.  Rep.  255. 
N.  P.  202. 


MANDAMUS.  701 

If  the  first  writ  has  not  been  returned,  but  is  proved  to  have 
been  duly  served,  the  court  will,  in  its  discretion,  order  a  pe- 
remptory mandamus.^  And  if  the  writ  be  returned,  but  the 
return  be  insufficient,  as  if  no  issue  could  be  taken  upon  a 
part  of  it,^^  ihe  court  will  grant  a  peremptory  mandamus.^^ 

Peremptory  mandamus.']     The  peremptory  mandamus  is  Peremptory 

,     ,  J  .  .       mandamus. 

in  form  very  similar  to  the  first  writ,  omitting  the  alternative 
allowing  the  defendants  to  show  cause.     If  the  peremptory 
mandamus  be  not  obeyed,  the  court  will  grant  an  attachment  Attachment 
against  the  persons  disobejdng  it.^     But  it  should  appear  that  dience, 
it  was  duly  served.^ 

It  is  provided  by  statute,  that  *^  whenever  a  peremptory  or  fine, 
mandamus  shall  be  directed  to  any  public  officer,  body,  or 
board,  commanding  them  to  perform  any  public  duty  specially 
enjoined  upon  them  by  any  provisions  of  law,  if  it  shall  ap- 
pear to  the  court,  that  such  officer,  or  any  member  of  such 
body  or  board,  has,  without  just  excuse,  refused  or  neglected 
to  perform  the  duty  so  enjoined,  the  court  may  impose  a  fine 
not  exceeding  two  hundred  and  fifty  dollars,  upon  every  such 
ofiicer  or  member  of  such  body  or  board ;  and  such  fine, 
when  collected,  shall  be  paid  into  the  treasury.  And  the  pay- 
ment of  such  fine  shall  be  a  bar  to  any  action  for  any  penalty 
incurred  by  such  officer,  or  member  of  such  body  or  board, 
by  reason  of  his  refusal  or  neglect  to  perform  the  duty  so  en- 
foined."** 

In  a  case  where  a  peremptory  mandamus  bad  been  unfairly 
obtained,  the  court  set  it  aside.^ 

Costs.']     The  statutes  provide,  that  <<  where  a  suit  or  pro-  costs, 
ceeding  shall  be  instituted  in  the  name  of  the  people  of  this 
state,  on  the  relation  of  any  citizen,  such  relator   shall  be 
liable  for  costs,  in  the  same  cases,  and  to  the  same  extent,  as 


»  1  Johns.  Rep.  63.  "  2  Caines'  Rep.  97. 

*•  7  Johns.  Rep.  549.  «  2  R.  St.  587.  s.  60. 

«  2  Selw.  N.  P.  835.  «  1  Caines'  Rep.  8. 
«  2  Selw.  N.  P.  885. 
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if  such  Buit  or  proceeding  bad  been  commenced  in  las  own 
name."** 

"  Upon  refusing  an  alternative  or  a  peremptory  mandamos, 
the  court  may  award  costs  to  be  paid  by  the  party  applying 
for  such  mandamus."^'' 

*^  Whenever  a  peremptory  mandamus  shall  be  granted,  npon 
the  coming  in  of  a  return  to  a  previous  mandamus,  without 
any  issue  of  fact  or  of  law  being  joined  upon  such  letuni, 
the  court  shall  award  costs  to  the  relator,  in  the  same  maaaer 
as  if  such  peremptory  mandamus  had  been  awarded  upon  a 
judgment  on  demurrer  to  such  return,  unless  it  shall  appear 
on  such  return,  that  there  was  some  reasonable  eacuse  for  not 
having  done  the  act  required."^ 

Error.  JStTOT.]     Siucc  the  Statute  regulating  the  proceedings  m 

mandamus,  it  is  in  the  nature  of  an  action,  special  pkadiags 
therein  being  admitted,  and  costs  given  to  either  side  that 
prevails,  and  error  lies  upon  a  judgment  given  thereitt  ;^  yet 
it  has  been  solemnly  determined  that  no  writ  of  error  wiU  lie 
on  a  peremptory  mandamus ;  for  such  a  construction  would 
entirely  defeat  the  end  of  the  statute,  and  prevent  the  officer, 
who  was  chosen  annually,  from  having  any  fruit  of  the  man^ 
daraus.'^ 

It  is  said  to  have  been  holden,  that  a  writ  of  error  is  no  super- 
sedeas to  a  peremptory  mandamus  ;^^  but  that  this  was  doubt- 
ful, as  where  aAer  a  writ  of  error  brought  upon  a  judgment  in  an 
action  upon  the  case  for  a  false  return,  a  motion  was  made  for 
a  peremptory  mandamus,  it  was  refused,  and  that  there 
to  be  no  essential  difference  between  the  two  cases." 


«  2  R.  St.  619.  B.  39.  S.  C.    1  Br.  P.  C.  73.  554.  3  Br. 

♦•'  lb.  B.  40.  p.  C.  178.    It  is  said,  2  Selw.  N. 

^'  lb.  B.41.  P.  887,  that  this  is  where  the 

^  1  P.  Wms.  348.  351.    Str.  statute  does  not  apply. 

1062. 983.  "  Bui.  N.  P.  204. 

*•  8  Mod.  27.  S.  C.    1  Str.  588.  •»  lb.  Str.  083. 


CHAPTER  XIV. 


OF  THE  PKACTICS  IN  THE  WKIT  OF  PROHnSITION. 

The  practice  in  prohibitioDy  as  regulated  by  the  revised 
statutes,  is  so  different  throughout  from  the  proceedings  as  at 
common  law,  that  it  may  be  doubted  whether  any  common 
law  rules  are  now  applicable,  except  as  to  the  form  of  the 
different  writs,  where  the  statutes  do  not  prescribe  the  form. 

Motion  for  the  writj  its  farm^  seniee^  ffc."]  A  writ  of  pro-  saprane 

court  to  DO 

hibition  can  only  be  issned  out  of  the  supreme  court :  And  it  ^^^^f^, 
is  deelfired,  that  hereafter  such  writs  shall  be  applied  for  upon  ^^^ 
affidavits,  by  motion,  in  the  same  manner  as  writs  of  manda- 
man ;  and  that  if  the  cause  shown  shall  appear  to  the  court  itifonn. 
to  be  sufficient,  a  writ  shall  be  thereupon  issued,  which  shall 
command  the  court  and  party  to  whom  it  shall  be  directed, 
to  desist  and  refrain  from  any  further  proceedings  in  the  suit  or 
matter   specified   therein,   until  the  next  term   of  the   said 
sapreme  court,  and  the  further  order  of  such  court  thereon ; 
and  then  to  show  cause  why  they  should  not  be  absolutely  re- 
strained from  any  further  proceedings  in  such  suit  or  mat- 
ter ;"  and  that  such  writ  shall  be  served  upon  the  court  and  How  wrved. 
party  to  whom  it  shall  be  directed,  in  the  same  manner  as 
writs  of  mandamus.^ 

Rehitm  and  proceedings  thereupon.']    The  statutes  require  Becum, 
that  a  return  should  be  made  to  the  writ  by  the  court  to  whom 
it  is  directed,  in  like  manner  as  is  provided  in  case  of  a  writ 
of  mandamus;^  and  that  suoh  return  may  be  compelled  by  boweom- 
attachment,  as  is  provided  in  cases  of  mandamus.^ 


"  2  R.  St.  587.  a.  61.  "  Ante,  Vol.  2.  p.  897. 

"  lb.  8.62.  ^  2  R.  St.687.  8.62. 


704  PRACTICE  IN  PROHIBITION. 

Jf  J^o  ^  If  the  party  to  whom  the  writ  of  prohibition  was  directed, 

[^|^{JJ!|^^^  shall,  by  instrument  in  writing  to  be  signed  by  him,  and  an- 
dUmedade-  nexed  to  the  return,  adopt  the  same  return,  and  rely  upon  the 
may  ptead)    matters  therein  contained,  as  sufficient  cause  why  the  coart 
should  not  be  restrained  as  mentioned  in  the  writ,  such  party 
is  thenceforth  to  be  deemed  the  defendant  in  such  matter ;  and 
the  person  prosecuting  the  writ  may  reply,  take  issue,  or  de- 
mur to  the  matters  so  relied  upon  by  such  defendant ;  and  the 
like  proceeding  is  to  be  had  for  the  trial  of  issues  of  law  or 
fact  joined  between  the  parties,  and  for  the  rendering  of 
judgment  thereupon,  as  in  personal  actions.^ 
If  be  does         If  the   party,  to  whom  the  writ  of  prohibition  was  di- 
mattartoiM  rccted,  should  not  adopt  the  return  as  above  mentioned,  the 

datktrid  on 

hearing  i  party  prosecutiug  the  wnt  must  bring  on  the  argument  of  the 
return,  as  upon  rules  to  show  cause;  and  he  may,  by  his  own 
affidavit,  and  other  proofs,  controvert  the  matters  set  forth  in 

If  for  plain-  the  retum*     And  the  court,  aAer  hearing  the  proo&  and  alle- 

proiuMUon  gations  of  the  parties,  are  required  to  rencter  judgement,  either 
that  a  prohibition  absolute,  restraining  the  court  and  party 

if  for  de-      from  proceeding  in  such  suit  or  matter,  do  issue,  or  a  writ  of 

wrhof  con-  cousultatiou,  authorising  the  court  and  party  to  proceed  in  the 

^'^^        suit  or  matter  in  question.^ 

soif  judr        If  the  party,  to  whom  the  first  writ  of  prohibition  was  di- 

ment  is  ren-  ■        i  ■  /•    ■  i  ■ 

dered  on      rected,  adopt  the  return  of  the  court  thereto,  as  above  meo- 

adopUon  of 

return.  tioucd,  and  judgment  is  rendered  for  the  party  prosecadng  the 
writ,  a  prohibition  absolute  is  required  to  be  issued :  if  jndg* 
roent  is  given  against  such  party,  a  writ  of  consultation  is  re- 
quired to  be  awarded  as  above  mentioned.^ 

No  provision  is  made  for  compelling  obedience  to  the  writ; 
but  this  is,  no  doubt,  to  be  by  attachment,  as  in  other  cases  of 
disobedience  to  process* 

Costs  are  recoverable  in  prohibition,  as  in  other  actions.^ 


"  lb.  8.  63.  •»  2  R.  St.  613.  s.  3.    lb.  615. 

"  lb.  588.  8.  64.  s.  16. 

5»  lb.  8.  65. 


CHAPTER  XV. 


OF  THE  PRACTICE  IN  ADHEA8UBEMENT  OF  DOWEB. 

Petition  of  the  widow  for  admeasurement.']     Any  widow,  wbM  ud 
who  has  not  had  her  dower  assigned  to  her,  within  forty  days titiyof  ^ 
after  the  decease  of  her  husband,  may  apply,  by  petition,  for  the  mftd«. 
admeasurement  of  her  dower,  to  the  supreme  court;  or  to  the 
court  of  common  pleas  of  the  county  in  which  the  lands  sub- 
ject to  dower  lie;  or  to  the  surrogate  of  the  same  county; 
specifying  therein  the  lands  to  which  she  claims  dower.'* 

Appoiniment  of  guardiamS]    If  the  heirs  of  the  husband,  cuardiau 
or,  in  case  they  are  not  the  owners  of  the  lands,  if  the  owners,  betnor 
daijoing  a  freehold  estate  therein,  are  minors,  and  have  no 
gaardituif  the  court,  or  surrogate,  on  application  of  the  widow, 
are  required  to  appoint  some  discreet  and  substantial  free- 
holder a  guardian  of  such  infants,  for  the  sole  purpose  of  ap- 
pearing for,  and  taking  care  of  their  interest  in  the  proceed* 
ingrs.^    And  nodce  of  the  applicaUon  for  the  admeasurement  and  aotket 
of  dower,  and  all  notices  in  the  subsequent  proceedings  mustontbem. 
be  served  on  such  guardian,  whether  the  infant  reside  within 
thU  stete  or  not.^ 

Semioe  of  tie  petition^  with  notice.']    A  copy  of  the  peti- Peuaoiiud 
tioo»  with  notice  of  the  time  and  place  when  it  wiU  be  pre-  <»  wbom 
sentiKl^  must  be  served,  at  least  twenty  days  previous  to  its 

«  2  R.  St.  488.  8. 1.  <»  lb.  469.  e.  5. 

«»  lb.  B.  4. 

Vol.  II.  89 
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presentatioDy  upon  the  heira  of  the  widow's  husband;  or,  if 
they  are  not  the  owners  of  the  lands  subject  to  dower,  then 
upon  the  owners  of  such  lands  claiming  a  freehold  estate 
therein,  or  their  guardians,  when  any  such  heirs  or  owners 
are  minors.*^ 

how  mrrti.  The  uotice  may  be  served  personally,  on  any  party  of  foil 
age,  or  upon  the  guardians  of  minors ;  or  by  leaving  the  same 
with  any  person  of  proper  age,  at  the  last  residence  c€  the 
party  or  guardian,  in  case  of  his  temporary  absence ;  and  if 
any  heir  or  owner  be  a  resident  out  of  this  state,  the  service 
of  the  notice  may  be  on  the  tenant  in  the  actual  occnpadon  of 

orpoWdMd.  the  lands,  or  if  there  be  no  tenant,  by  publishing  the  same  lor 
three  weeks,  successively,  in  some  newspaper  printed  in  die 
county  where  the  lands  are  situated.^ 

Koueeto  PcHUon  of  the  heirs  or  (ntnen  for  admeamremeiUJ]  Aficr 
donud  the  expiration  of  forty  days  from  the  death  of  any  husband, 
his  heirs,  or  any  of  them,  or  the  owners  of  any  land  sulject 
to  dower,  claiming  a  freehold  estate  therein,  or  the  guardian 
of  any  such  heirs,  or  owners,  may,  by  notice  in  writrng,  re- 
quire the  widow  of  such  husband  to  make  demand  of  her 
dower,  within  ninety  days  after  the  sendee  of  such  notice,  of 
the  lands  of  her  deceased  husband,  or  of  such  part  thereof  as 
shall  be  specified  in  such  notice*^ 
andifihe        And  it  is  provided,  that  if  the  widow  shall  not  make  her 

doeiiiot,wlio  '^ 

Sf  ■Jmeit^''  demand  of  dower,  within  the  time  specified  in  the  notice,  by 
ISdwiwo  commencing  a  suit,  or  by  an  application  for  admeasurementf 
X!i^  as  above  mentioned ;  or  if  she  shall  not  make  such  demand^ 
within  one  year  after  her  husband's  death,  although  no  notice 
to  that  efiect  shall  have  been  given,  the  hrirs  of  b&t  hnsband, 
or  any  of  them,  or  the  owners  of  any  lands  subject  to  dower, 
claiming  a  freehold  interest  therein,  or  the  guardians  of  my 
such  heirs,  or  owners,  may  apply  by  petition,  to  die 
court,  or  to  the  court  of  common  pleas  of  the  connQr 


m» 


<^  lb.  488.  s.  2.  ^  lb.  489.  s.  6. 

«  lb.  s:  3. 
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ihe  lands  are  sitaated,  or  to  the  surrogate  of  the  same  cotbity, 
fyt  the  admeasurement  of  the  widow's  dower  of  the  lands  of 
her  hasbandy  or  of  such  part  thereof,  as  shall  be  specified  in 
the  petition.^ 

A  copy  of  the  petition,  with  a  notice  of  the  time  and  place  ^f^^  of  ^ 

^  ,  ^  petition  wltb 

of  presenting  it,  must  be  served  personally  on  the  widowj  "^'^'^ 
twenty  days  previous  to  its  presentation.^* 

Order  for  admeasuremewL']  Upon  the  application  for  adr  order  for  ad- 
jBeasvrement  being  made,  either  by  a  widow,  or  by  any  heir  "■^^ 
-or  owner,  or  by  the  guardian  of  such  heir  or  owner,  the  su- 
|ireme  court,  or  court  of  common  pleas,  or  the  surrogate  to 
whom  the  same  may  be  made,  is  authorised,  upon  hearing  of 
the  parties,  to  order  that  admeasurement  be  made  of  the 
widow's  dower,  of  all  the  lands  of  her  husband,  or  of  such 
part  thereof,  as  shall  have  been  specified  in  the  application.^' 

CammiiHotterSt  {heir  appointment^  oath^  resignationy  fyc]  omer  for 
The  court,  or  surrogate,  are  required  thereupon,  to  appoint  S^""*^ 
three  reputable  and  disinterested  freeholders,  commissioners, 
far  the  purpose  of  making  admeasurement,  by  an  order  which 
xnnst  specify  the  lands  of  which  dower  is  to  be  admeasured, 
and  the  time  at  which  the  commissioners  shall  report.^® 

The  commissioners  so  appointed,  before  entering  upon  their  Their  oatiu 
daties,  must  be  sworn,  before  the  surrogate  who  appointed 
tfaem,  or  before  some  officer  authorised  to  take  affidavits,  that 
they  will  faithfully,  honestly,  and  impartially  discharge  the 
dtt^  and  execute  the  trust  reposed  in  them  by  such  appoint- 
mentJ^ 

If  the  persons  so  appointed  commissioners,  or  either  of  Deitb,  ite 
them,  die,  resign,  or  neglect,  or  refuse  to  serve,  others  may  be  iionere. 
appointed  in  their  pla<:es,  by  the  court  or  surrogate  who  ap- 
pointed the  first  commissioners,   and  must  take  the  same 
oath.^ 


«  lb.  8.  7.  '•  lb.  8. 10. 

••  lb.  8.  8.  ■"  lb.  8. 11. 

•  lb.  8. 9.  •*  lb.  490.  8. 12. 
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^^^"^  Admeanirementandrepori.']  The  statates  provide,  that  "the 
commissioners  so  appointed,  shall  execute  their  duties  as  fel- 
lows: 1*  They  shall  admeasure  and  lay  off,  as  q)eedily  as 
possible,  the  one  third  part  of  the  lands  embraced  in  the  order 
for  their  appointment,  as  the  dower  of  such  widow,  deug- 
nating  such  part  with  posts,  stones,  or  other  permanent  mono- 
f^SSmvt-  ™^°^ '  ^*  I"  making  such  admeasurement,  they  shall  take 
mflBts.        jQfQ  y}^^  g^jy  permanent  improvements  made  upon  the  lands 

embraced  in  the  said  order,  by  any  heir,  guardian  of  minors, 
or  other  owners,  since  the  death  of  the  husband  of  such  widow, 
or  since  the  alienation  thereof  by  such  husband;  and  if  prac- 
ticable, shall  award  such  improvements  within  that  part  of  Ae 
lands  not  allotted  to  such  widow ;  and  if  not  practicable  so 
to  award  the  same,  they  shall  make  a  deduction  from  the  lands 
allotted  to  such  widow,  proportionate  to  the  benefit  she  wifl 
derive  from  such  part  of  the  said  improvements,  as  AbH  be 

Report.  included  in  the  portion  assigned  to  her :  3.  They  shall  make 
a  full  and  ample  report  of  their  proceedings,  with  the  quan- 
tity, courses,  and  distances  of  the  land  admeasured  and  al- 
lotted by  them  to  the  widow,  with  a  description  of  the  posts, 
stones,  and  other  permanent  monuments  thereof^  and  die 
items  of  their  charges,  to  the  court  by  which  they  were  ap> 
pointed,  at  the  time  specified  in  the  order  for  their  appoint- 

nanreyor.  fj^^ejii ;  4.  They  may  employ  a  surveyor,  with  necessary  as- 
sistants, to  aid  them  in  such  admeasurement."^ 

Orders  en-        The  court  or  Surrogate,  appointing  such  commissioners, 

combing  may,  upon  their  application,  or  that  of  either  par^,  enlarge 
the  time  for  making  their  report ;  and  may,  by  order,  compel 
a  report,  or  discharge  the  commissioners  neglecting  to  make 
it,  and  appoint  others  in  their  places.^ 

Fuing  re-  The  report  must  be  filed  and  entered  at  large  in  the  minutes 
of  the  court  to  which  the  same  is  made,  or  in  a  bdok  to  be 
provided  by  the  surrogate  for  that  purpose,  when  made  to 
him.^* 


73  lb.  8. 18.  "  lb.  s.  15. 

7*  lb.  8. 14. 
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ConfirmaUan  ofj  or  ieUmg  aside  report.']  It  is  provided,  that  SJJ"^;^. 
'<  the  court  or  sorrogate,  to  whom  such  report  shall  be  made,  {'q^^® 
may,  at  the  time  appointed  for  receiving  the  same,  or  at  such 
other  time  to  which  the  hearing  shall  have  been  adjourned,  on 
good  cause  shown,  set  aside  the  said  report,  and  appoint,  as 
often  as  may  be  necessary,  new  commissioners,  who  shall  pro* 
ceed  in  the  manner  herein  before  directed :  and  if  not  set 
aside,  the  said  court  or  surrogate  shall,  by  order,  confirm  the 
said  report  and  admeasurement."''" 

Effect  of  admeamrement  when  confirmed.']  The  admea-  esket  or  ad- 
surement  so  made  and  confirmed,  is  declared  to  be,  at  the  ex*  nent  con- 
piration  of  thirty  days  from  the  date  of  such  confirmation, 
nnless  appealed  from,  binding  and  conclusive,  as  to  the  loca- 
tion and  extent  of  the  widow's  right  of  dower,  on  the  parties 
who  applied  for  the  same,  and  on  all  parties  to  whom  notice 
shall  have  been  given  as  required*  But  no  person  is  to  be 
precluded  thereby  from  controverting  the  right  and  title  of 
the  widow  to  the  dower  so  admeasured.''^ 

The  widow  to  whom  dower  has  been  admeasured,  at  the  ex-  widow  may 

biinf  flject- 

piration  of  thirty  days  from  the  date  of  the  confirmation,  unless  »Mnt. 
the  same  be  appealed  from,  may  bring  and  maintain  an  action 
of  ejectment  to  recover  the  possession  of  the  lands  so  admea- 
sured to  her  for  her  dower  (in  which  her  right  to  such  dower 
may  be  controverted)  and  upon  recovery,  may  bold  the  same 
during  her  natural  life,  subject  to  the  payment  of  all  taxes  and 
charges  accruing  thereon,  subsequent  to  her  taking  posses- 
sion.'' 

Appeal  from  the  order  of  confirmation.']    Where  the  com-  appmi  ftom 
mxssioners  have  been  appointed  by  a  court  of  common  pleas,  *'^* 
or  by  a  surrogate;  the  widow,  and  any  heir  or  owner  of  lands 
affected  by  the  proceeding,  or  the  guardian  of  such  heir  or 


''•  D).  8. 16.  •«  lb.  8. 18. 

""  lb.  491  8. 17. 
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ower,  may,  within  thirty  da}rs  after  the  order  of  confirmatioii 
of  the  report  of  the  commissioDers  by  the  court,  or  sorrogalet 
appeal  from  the  order,  to  the  supreme  coiirt.^ 
jtoid  fiv  The  appeal  most  be  filed  with  the  surrogate,  or  with  the 
clerk  of  the  court  granting  the  order ;  but  is  declared  not  to 
be  effectual  or  valid  for  any  purpose,  Until  a  bond  to  the  ad- 
verse party  shall  be  executed  by  the  appellant,  and  filed  with 
the  surrogate  or  clerk,  with  security  to  be  approved  by  the 
surrogate,  or  a  judge  of  the  court  by  which  the  order  was 
made,  and  to  be  evidenced  by  an  endorsement  on  the  bond,  in 
the  penal  sum  of  one  hundred  doUars,  conditioned  for  the  dili- 
gent prosecution  of  the  appeal,  and  for  the  payment  of  aU 
costs  that  may  be  adjudged  by  the  supreme  court  against  the 
appellant ;  and  it  is  declared  that  no  other  notice  or  proceed- 
ing shall  be  necessary  to  perfect  such  appeal.^ 
rnmuifn  It  is  the  duty  of  the  surrogate,  or  the  clerk  of  the  court  with 
inga-  whom  the  apneal  and  bond  shall  be  filed,  on  receiving  the 

amount  of  his^fees  for  the  service,  to  transcribe  the  petition, 
affidavits,  notices,  orders,  reports,  and  all  other  proceedings 
on  the  application,  together  with  the  appeal,  to  certify  tfaem 
under  his  official  seal,  and  to  transmit  the  copies  to  the  snjuieme 
court." 
HMrinf  of  The  hearing  of  an  appeal  by  the  supreme  court,  must  be 
Nocke.       brought  on  by  notice,  and  be  conducted  as  other  special  wk^ 


tions ;  and  notices  of  the  hearing,  and  all  other  necessary  no- 
tices in  the  said  court,  may  be  sen-ed  on  any  party,  not  re- 
siding within  the  state,  by  leaving  the  same  with  the  surrogate 
or  the  clerk  of  the  court  from  whose  order  the  appeal  is  made, 
for  the  use  of  such  party .^ 

The  supreme  court  is  required  to  proceed  to  hear  and  de- 
termine the  appeal,  and  to  review  all  the  proceedings  upon  the 
ooonto      application,  and  to  do  therein  what  shall  be  just.''    And  the 
nii«i^.     supreme  court  may,  by  rule,  direct  iiirther  returns  from  any 


^  lb.  0. 19.    See  2  R.  St.  611.        «  lb.  s.  21. 
8. 118.  «  lb.  402. 8. 27. 

••  lb.  s.  20.  '3  lb.  401.  8. 22. 
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snnrogate  or  court  of  common  pleas,  whenever  the  same  shall 
be  necessary,  and  may  establish  such  rules  to  regulate  the  prac- 
tice on  such  appeals,  as  the  said  court  may  deem  expedient*^ 

Reversal  or  affirmance  of  the  order  of  conftrmaiion^']  In  B«vanior 
case  of  the  reversal  of  the  order  of  confirmation,  the  court  is  tkm. 
required  to  cause  the  same  to  be  certified  to  the  surrogate,  or 
court  of  common  pleas,  making  the  order,  to  the  end  that  new 
commissioners  may  be  appointed,  or  a  new  admeasurement 
may  be  had,  as  the  supreme  court  shall  direct :  or  the  supreme 
court  may  proceed  to  appoint  commissioners  to  make  admea- 
surement, in  the  same  manner  as  upon  an  original  application 
to  that  court,  and  the  like  proceedings  are  to  be  had  thereour''^ 

In  case  of  the  affirmance  of  the  order  of  confirmation  of  any  ^ 
surrogate  or  court  of  common  pleas,  the  supreme  court  may  **^ 
also,  in  its  discretion,  award  costs,  to  be  paid  by  the  appellant, 
and  to  be  taxed  as  the  said  court  shall  direct ;  and  the  original 
order  of  confimation,  and  the  admeasurement  confirmed 
thereby,  are  declared  to  be  binding  and  conclusive,  and  to 
authorise  an  action  of  ejectment,  as  before  mentioned.^ 

Coiti.']  AH  costs  and  expenses,  arising  on  any  proceedings  q^^^^^ 
on  the  application,  must  be  taxed  by  the  surrogate,  or  a  judge 
of -the  court  in  which  the  proceedings  are  had:  and,  when 
the  application  is  made  in  the  supreme  court,  and  also  when 
made  to  a  surrogate,  or  court  of  common  pleas,  and  no  appeal 
is  made  from  the  order  of  confirmation,  the  costs  and  expenses 
are  to  be  paid  equally,  the  one  half  by  the  widow,  and  the 
other  half  by  the  adverse  party ."^ 

When  an  appeal  is  entered,  then  such  costs  must  be  paid 
by  the  party  applying  for  the  admeasurement ;  and,  if  the  ad* 


•*  lb.  482. 8. 27.  ••  lb.  e.  24. 

w  lb.  B.  28.  "  lb.  0. 25. 
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meaBuremenl  be  affirmed  on  the  appeal,  die  rapreme  court,  ia 
awarding  costs,  is  directed  to  require  die  party  appealkig  to 
pay  the  one  half  ot  such  costs  and  expenses  before  the  surro- 
gate, or  court  of  common  pleas,  if  he  have  not  before  paid 
the  same."* 


••  lb.  s.  28. 
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COLONIAL  JUDICIARY  ACT. 

The  following  act/  which  was  passed  in  the  first  year  of  the 
regular  government  .of  the  province  of  New  York,  is  not  only  his* 
torically  curious,  but  more  important  than  any  other  of  the  acts 
of  the  colonial  legislature :  for  its  provisions  have  not,  like  most  of 
theirs,  ceased  to  be  seen  or  felt  in  our  present  institutions,  but  are 
obviously  the  foundation  and  frame  of  our  judicial  system  as  il 
new  exists,  and  may  be  distinctly  traced  in  the  constitution  of 
almost  all  oor  courts.  This  act  is  not  now  to  be  found,  except  in 
a  copy  of  an  edition  of  the  colonial  session  laws  published  by 
Bradford  in  1694,^  and  preserved  in  the  society  lilMtiry  of  the  city 
of  New  York.  It  shears  to  have  been  unknown  to  ail  the  re^ 
visers  and  compilers  of  the  statutes  down  to  tins  time,  by  whomiC 
has  been  supposed  to  be  lost.  It  was  passed  originally  in  April 
or  May,  1691,'  to  oentinuer  for  two  years ;  and  on  the  11th  of  No* 
vember,  1692,  was  re-enacted  for  two  years  more,  without  altera- 
tion, except  directing  that  the  supreme  court  should  be  held  in 
the  other  counties  besides  New  York,  and  that  one  of  the  judges 
should  go  the  circuit  into  those  counties.  It  was  again  continued 
for  two  years  more,  and  finally,  in  1697,  it  appears  to  have  been 
permanently  continued,  without  any  limitation  of  its  duration,  and 
never  to  have  been  repealed.  Livingston  and  Smith,'  and  Van 
Schaack,*  speak  of  it  as  lost,  and  could  not  have  known  of  a  copy 


*  For  a  reference  to  this  act,  the  Smith's  Ed.  of  1772,  Ch.  4.  28. 

editors  are  indebted  to  their  learn-  54.  62.  Van    Schaack's   Ed.  of 

cd  and  obligisg  friend,  John  Am-  1774,  Ch.  4.  28. 54. 62. 
TBOir,  Esqvm.  '  Ch.  62.  marg.  note. 

>  p.  2. 64.  *  Ch.  62.  marg.  note. 

^Ib.  p.  2.    64.   Livingston  & 
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of  Bradford's  edition  of  1094.  Van  Ness  and  Woodw<xth  could 
not  have  known  of  it,  as  they  mention'  Bradford's  edition  <^  1710 
as  the  earliest  edition  extant ;'  while  neither  that  nor  Bradlbrd's 
editions  of  1713  or  1726  contain  the  act^but  merely  give  itatitk. 
Van  Ness  and  Woodworth"^  mention  this  and  the  acts  continuing 
tty  but  consider  the  supreme  court  as  regulated  and  fixed  by  cer- 
tain ordinances  of  the  governor  and  council  which,  (as  well  as 
the  act  of  1683,  conferring  civil  jurisdiction  upon  courts  of 
sessions  and  oyer  and  terminer)  they  give  in  the  appendix  to 
their  edition.'' 

It  is  to  be  inferred  from  these  ordinances,  that  the  legislatire 
act  was  for  some  reason  considered  as  having  ceased  to  operate, 
although  there  is  no  evidence  of  its  having  expired ;  and  tbe 
court  was  undoubtedly  held  by  virtue  of  the  ordinances,  and  not 
of  the  law  ;*  but  this  does  not  diminish  the  importance  of  the 
act  itself,  as  the  ordinances  are  mere  transcripts  of  it,  and  in- 
tended  only  to  continue  its  provisions ;  and  as  the  ordinances 
Were  not  considered  as  of  the  same  force  as  legislative  acts,  but 
rather  as  temporary  and  provisional  regulations,  and  could  not, 
therefore,  have  conferred  that  character  of  strength  and  per- 
petuity upon  the  constitution  of  the  courts,  which  from  their 
duration  it  is  evident  that  they  must  have  originally  received. 
Smith,  who  published  his  history  in  1756,  alludes  to  the  inade- 
quacy  of  these  ordinances  for  the  establishment  of  courts  of 
justice*  He  says,'  *^  As  this  act  of  1691  was  a  temporary  law, 
it  may  hereafter  be  disputed,  as  it  has  been  already,  whether  the 
present  establishment  of  our  courts,  for  general  jurisdiction,  bv 
an  ordinance,  can  consist  even  with  the  preceding  ad,  or  the 
general  rules  of  law." 

*<  An  Ad  for  EstMUkmg  CourU  ofJuHoatureyfarihe  Eiate  aid 
Benefit  of  each  respecHve  CUy^  Town  and  CowUy^  wiihm  tkk 

Province* 

^^  Whereas  the  orderly  Regulation,  and  the  establishment  of 
Courts  of  Justice  throughout  this  Province,  as  well  in  the  reject 


^  Rev.  Laws  of  1813,  introduc-  *  Sed  qu.  vide  Smith's  Histon 

tion.  375. 

•  lb.  318.  u.  »  p.  127. 
"^  Ih.  Appendix,  4, 5^  (i. 
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of  Time  as  Place,  doth  tend  very  much  to  the  Honour  and  Dig. 
nity  of  the  Crown,  as  well  as  to  the  Ease  and  Benefit  of  the 
Subject,  Be  it  Enacted  by  the  Govemour  and  Council  and  Re- 
presentatives convened  in  General  Assembly,  and  it  is  hereby 
£nacted  and  Ordained  by  the  Authority  of  the  same,  That  every 
Justice  of  the  Peace  tliat  resides  within  any  Town  or  County 
within  this  Province,  are  hereby  fully  impowered  and  authorized 
to  have  Cognizance  of  all  Causes,  Cases  of  Debt  and  Trespass  to 
the  value  of  Forty  Shillings  or  under  ;  which  Causes  and  Cases 
shall  be  heard,  tried,  and  finally  determined  without  a  jury,  by 
every  Justice  of  the  Peace  that  resides  within  any  Town  or 
County,  within  this  Province  ;  he  taking  to  his  Assistance,  at  the 
time  of  his  hearing  and  determining  such  Cause  or  Cases  of  Debt 
and  Trespass  to  the  value  of  Forty  Shillings  and  under,  one  of  the 
Free-holders  of  the  Town  and  place  where  the  cause  of  Action 
doth  arise.  The  Process  of  warning  shall  be  a  summons  under 
the  hand  of  the  Justice,  directed  to  the  Constable  of  the  Town  or 
Precinct,  or  any  deputed  by  him,  where  the  Party  complained 
against  doth  live.  Which  Summons  being  Personally  served,  or 
left  at  the  Defendant's  House  two  days  before  the  Day  of  Hear- 
ing of  the  Plaint,  shall  be  sufficient  Authority  to  and  for  the  said 
Justice,  assisted  with  one  of  the  Freeholders,  as  aforesaid,  to 
proceed  on  such  Cause  and  Causes,  and  determine  the  same  in 
the  Defendant's  absence  ;  and  to  grant  execution  thereon  against 
the  Defendant'^  Person,  or  for  want  thereof,  his  Estate,  which 
the  Constable  of  the  Town  or  Precinct,  or  his  Deputy,  shall  or 
may  ser\e." 

**  Always  provided,  and  be  it  further  Enacted,  by  the  Authority 
aforesaid.  That  if  the  Plaintiff  or  Defendant  shall  desire  a  Jury, 
it  shall  be  allowed,  but  at  the  proper  cost  and  charges  of  the 
Person  desiring  the  same." 

<' And  for  the  Increase  of  Virtue,  and  Discouraging  of  Evil- 
doers  throughout  this  Province,  Be  it  further  Enacted,  \ff  the 
Authority  aforesaid,  that  there  shall  be  held  and  kept  in  every 
respective  City  and  County  within  this  Province*,  (at  the  Times 
and  Places  hereafter  named  and  expressed,)  a  Court  of  Sessions 
of  the  Peace,  that  is  to  say," 

««  For  the  City  and  County  of  New  York,  at  the  City  Hall  of 
the  said  City,  four  times  every  year,  viz.  The  first  Tueiday  in 
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ilbjf,  the  first  Tuesday  in  August,  the  first  Tuesday  in  NooOKher, 
and  the  first  Tuesday  in  February.** 

«« For  the  City  and  County  of  Albany,  at  the  City  HaH  of  die 
said  City,  the  first  Tuesday  in  June,  the  first  Tuesday  in  Odbkr, 
and  the  first  Tuesday  in  February.^* 

«<  For  WeHchesUr,  at  Westchester,  the  first  Tuesday  in  June^  and 
the  first  Tuesday  in  December" 

«<  For  Ulster,  at  Kingstm,  the  first  Tuesday  in  Sepiembery  and 
the  first  Tuesday  in  March" 

**  For  the  County  of  Richmond,  at  the  Court  Hoose,  the  fint 
Tuesday  in  September,  and  the  first  Tuesday  in  March,** 

**  For  Kings  Count ff,  at  Flafbush,  (alias  Midwoui)  the  second 
TSiesday  in  Mtnf,  and  the  second  Tuesday  in  November." 

**  For  Queens  County,  at  Jamaica,  the  third  Tuesday  in  Ma§i 
and  the  third  Tuesday  in  September," 

"  For  Suffolk^  County,  at  Southdd,  the  last  Tuesday  in  S^ 
tember* 

'*And  the  last  Tuesday  in  March  at  Southampton.  Orangs 
County  to  be  annexed  to  the  County  of  New  Yark^  and  Dutekeu 
County  to  the  County  of  Ulster" 

**  Which  Sessions  of  the  Peace  shall  only  hold  and  continue  bt 
the  space  and  time  of  two  Dives,  and  no  longer." 

*'  And  for  the  more  regular  and  beneficial  Distribution  of  Jusdoe 
to  the  Inhabitants  of  each  re8pective  City  and  County  within  tiiis 
Province,  Be  it  fun  her  Enacted  by  the  Authority  aforesaid.  That 
there  be  kept  and  held  a  Court  of  Common  Pleas  in  each  respec- 
tive City  and  Coimty  within  this  Province,  at  the  Times  and  Places 
hereafter  named  and  Expressed  :  That  is  to  say.  At  snch  Places 
in  each  respective  County  as  the  said  Court  of  Sessions  are  to  be 
kept ;  and  to  begin  the  next  day  ader  the  Sessions  terminates, 
and  only  to  hold  and  continiie  for  the  Space  and  time  of  two 
davs,  and  no  longer ;  And  that  there  be  one  Judge,  with  three 
Justices,  in  each  County,  Appointed  and  Commissionated  to  faoM 
the  same  Court  of  Plean ;  Three  whereof  to  be  a  Quorum.  Aod 

« 

that  the  several  and  respective  Cour  s,  hereby  established,  shall 
have  Jurisdiction  to  Hear,  Try,  and  finally  to  Determine  all  Ac- 
tions or  Cause  of  Actions,  and  all  Matters,  and  Things,  aad 
Causes  Tryable  at  the  Common  Law,  of  what  Nature  or  Kind 
soever*** 
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**  Providad  alwayes,  and  it  i^  hereby  Eaacted,  that  there  shall 
not  be  any  Appeal,  or  Removal  by  Habeas  CorpuSy  of  any  peiN 
son,  or  c^  any  Action  or  Suit,  or  of  any  Judgment  or  Execution, 
that  shall  be  determined  in  this  Court  to  the  value  of  Twenty 
Pounds  or  under,  any  thing  contained  herein  to  the  contrary  in 
any  wajrs  notwithstanding." 

<<  Provided  alwayes,  and  it  is  hereby  Enacted,  That  the  Courts 
of  Mayor  and  Aldermen  of  the  respective  Cities  of  New  York 
and  AJbamfp  Aall  have  in  each  of  their  respective  Cities  the 
Power  and  Authority  to  Hear,  Try,  and  finally  to  Determine  all 
such  Actions  and  Suits,  as  is  commonly  cognizable  before  them^ 
ftom  which  final  Determination,  there  shall  not  be  any  Appeal  or 
lUmoval  by  Habeas  Corpus^  of  any  Person,  or  of  any  Action  or 
Siiit,  or  of  any  Judgment  (nt  Execution,  to  the  valne  of  Twenty 
Poandsi  or  under,  any  thing  contained  herein  to  the  contrary  in 
a»y  ways  notwithstanding." 

^^To  which  respective  Courts  of  Commim  Pleas  there  shall 
belong,  and  be  appointed,  and  Commissionated  for  that  purpose, 
one  Claik  of  the  Court,  to  draw,  enter  and  keep  the  Records, 

Deelajatioas,  Pleas,  and  Judgments,  then  to  be  had  and  made*-^ 

■ 

And  one  Marshal  or  Cryer  of  the  Court,  to  call  the  Jurocsi  and 
proclaim  the  Commands  and  Orders  of  the  Court." 

<<  And  fi>r  the  more  regular  Proceedings  in  the  said  Court,  all 
Processes  and  Writs,  of  what  nature  soever,  for  the  command  of  ' 
P«rfOQ8  to  appear,  and  to  execute  the  Judgments  and  Executions 
of  th9  lespeetive  Courts  af(»esaid,  shall  be  directed  to  the  re* 
apeettve  8herifis  of  each  City  and  County  within  this  Pnovince, 
SAi  eseouied  by  thenii  their  Under-Sheriffi,  or  Deputy  or  Depu- 
lifs.  And  all  Processes  and  Writs  for  Actions  betwixt  Party  and 
Party  in  the  said  Court  shall  issue  out  of  the  Office  of  the  Claris 
of  th0  Court  in  each  City  apd  County  respeetively,  signed  Per 
CfUriwn^ 

'<  And  that  dieix  Majesties  Subjects  inhabiting  within  this  Pro- 
viiloe>  mi^  have  all  the  good,  proper,  and  just  wayes  and  means, 
jbr  tho  securing  and  recovering  their  just  Rights,  and  Demands^ 
within  the  same,  Bt  it  further  Enacted,  and  it  is  hereby  Enacted 
and  Osdained,  by  Authority  aforesaid,  That  there  shall  be  held 
smi  kept»  a  Supream  Court  of  Judicature,  which  shall  be  duly 
and  constantly  keptt  at  the  city  of  New  ForA;,  and  not  elsewhere, 
at  the  several  and  respective  timea  hereafter  mentioned.    And 
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that  there  be  five  Justices  at  least,  appointed  and  commisaionated 

to  hold  the  same  Court.     Two  whereof,  together  with  one  Chief 

f 

Justice,  to  be  a  Quorum.  Which  Supream  Court  is  hereby  fidh 
Impowered  and  Authorized  to  have  Cognizance  of  all  Pleas, 
Civil,  Criminal  and  Mixt,  as  fully  and  cunply  to  all  intents  and  pur. 
poses  whatsoever,  as  the  Courts  of  Kings  Bench^  Common  Pleas, 
and  Exchequer*  within  Their  Majesties  Kingdom  of  England, 
have,  or  ought  to  have.  In  and  to  which  Supream  Court  all  and 
every  Person  and  Persons  whatsoever,  shall  or  may,  if  they  shaD 
so  see  meet,  commence  or  remove  any  Action  or  Suit,  the  Debt 
or  Damages  laid  in  such  Action  or  Suit  being  upwards  of  Twenty 
Pounds,  and  not  otherwise ;  or  shall  or  may  by  Warrant,  Writ  of 
Error,  or  Certiorari^  remove  out  of  any  of  the  respective  Courts 
of  Mayor  and  Aldermen,  Sessions  and  Common  Pleas,  any  Jodg. 
meat,  Information  or  Indictment  there  had  or  depending ;  and 
may  Correct  Errors  in  Judgment,  or  Revise  the  same,  if  there 
.  be  just  cause.  Provided  alwayes,  That  the  Judgment  removed, 
shall  be  upwards  the  value  of  Twenty  Pounds." 

"  Always  provided,  and  be  further  Enacted  by  the  Authority 
aforesaid,  That  this  Supream  Court  shall  be  duely  and  constantly 
Kept  once  every  six  Moneths,  and  no  oflener ;  That  is  to  say, 
On  the  first  Tuesday  of  Odober  and  on  the  first  Tuesday  ofApri 
annually,  and  every  Year,  at  the  City  Hall  of  the  said  City  of 
New  York ;  provided  they  shall  not  sit  longer  than  eight  dayes." 

**  And  be  it  further  Enacted  by  the  Authority  aforesaid,  Thai 
it  shall  not  be  lawfiil  for  any  Person  or  Persons  whatsoever,  ap- 
pointed, or  elected,  or  commissionated  to  be  a  Justice  or  Judge  of 
the  aforesaid  Courts,  to  execute  or  officiate  his  or  their  said  place 
or  Office  until  such  Time,  as  he  or  they  shall  respectively  take 
the  Oathes  appointed  by  Act  of  Parliament,  to  be  taken  instead 
of  the  Oathes  of  Allegiance  and  Supremacy,  and  Subscribe  the 
Test  in  open  Court. '^ 

**  And  be  it  further  Enacted  by  the  Authority  aforesaid.  That 
all  and  every  of  the  Justices  or  Judges  of  the  several  Courts 
before  mentioned,  be  and  are  hereby  sufficiently  impowered  to 
make,  order  and  establish  all  such  Rules  and  Orders,  for  the  more 
orderly  practising  and  proceeding  in  their  said  Courts,  as  folly 
and  amply  to  all  intents  and  purposes  whatsoever,  as  all  or  any 
of  the  said  Judges  of  the  several  Courts  of  the  Kings  Bentk^ 
Comnum  Fleas^  and  Exchequer  in  England  legally  do.** 
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^'  Provided  alwayes,  and  be  it  further  Enacted  by  the  Authority 
aforesaid.  That  no  Person's  Right  or  Property  shall  be  by  any  of 
the  aforesaid  Courts  determined,  except  where  matters  of  Fact 
are  either  acknowledged,  or  passeth  by  the  Defendants  Fault  for 
want  of  Plea  or  Answer,  Unless  the  Fact  be  found  by  the  Verdict 
of  Twelve  Men  of  the  Neighbourhood,  as  it  ought  of  Right  to  be 
done  by  the  Law." 

"  Be  it  further  Enacted  by  the  Authority  aforesaid,  That  there 
shall  be  a  Court  of  Chancery  within  this  Province,  which  said 
Court  shall  have  Power  to  Hear  and  Determine  all  Matters  of 
Equity,  and  shall  be  esteemed  and  accounted,  T?ie  High  Court 
of  Chancery  of  this  Province," 

"  And  be  it  further  Enacted  by  the  Authority  aforesaid,  That 
the  Governor  and  Council  be  the  said  High  Court  of  Chancery^ 
and  hold  and  keep  the  said  Court ;  and  that  the  Governor  may 
depute,  nominate  and  appoint,  in  his  stead,  a  Chancellor,  and  be 
assisted  with  such  other  Persons  of  the  Council  as  shall  by  him 
be  thought  fit  and  convenient,  together  with  all  necessary  OfR- 
cers.  Clerks,  and  Registers,  as  to  the  said  High  Court  of  Chan- 
cery are  needful."  ^ 

"  Provided  alwayes,  and  It  is  hereby  further  Enacted  by  the 
Authority  aforesaid.  That  any  Free-holder,  Planter,  Inhabitant, 
or  Sojourner  within  this  Province,  may  have  Liberty,  if  he  or 
they  see  meet,  to  make  his  or  their  Appeal  or  Appeals,  from  any 
Judgment  obtained  against  him  or  them,  in  case  of  Error,  in  the 
several  Courts  aforesaid,  in  such  manner  and  form  as  is  hereafter 
expressed,  that  is  to  say,  From  the  Court  of  Mayor  and  Alder- 
men, and  Courts  of  Common  Pleas,  To  the  Supream  Court,  for 
any  Judgment  above  the  value  of  Twenty  Pounds ;  And  from  the 
Supream  Court  at  New  York,  to  the  Govemour  and  Council,  for 
any  Judgment  above  the  value  of  One  Hundred  Pounds ;  And  from 
the  Govemour  and  Council,  To  Their  Majesties  Council,  for  any 
Decree  or  Judgment  above  the  value  of  Three  Hundred  Pounds, 
as  in  their  Majesties  Letters  Patent  to  his  Excellency  doth  and 
may  more  fully  appear.  Alwayes  provided,  That  the  Party  or 
Parties  so  Appealing,  shall  first  pay  all  Costs  of  such  Judgment 
or  Decree  from  which  the  Appeal  ariseth,  and  enter  into  Recog- 
nizeance,  with  two  sufficient  sureties,  for  double  the  value  of  the 
Debt,  Matter  or  Thing  recovered,  or  obtained  by  Judgment  or  De- 
cree against  him  or  them,  to  the  said  Court  from  which  they 
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Appeal,  Tha  Aeg  mUtproieeuie  the  und  Afped  or  Appedi  wiA 
Efed  and  make  Return  thereof  wiMn  twdve  nwnAi  after  Ae  md 
Appeal  or  Appeals  here  made.  And  if  defauk  happen  thereoo 
then'Execution  to  issae  out  upon  the  Judgment,  against  the  Futy, 
or  their  Sureties,  in  course,  without  any  Scire  fadae.  Proyided 
alwayes.  That  the  Establishing  of  these  Courts  shaU  not  be  or 
remain  longer  in  force,  than  for  the  time  and  space  of  twoTearS) 
and  until  the  End  of  the  sitting  of  the  next  Assembly,  after  the 
expiration  of  the  said  two  Tears." 


FORMS  OF  JUDGMENT  RECORDS. 


I.  PLACITA. 

Pleas  before  the  justices  of  the  supreme  court  of  judicature  of 
the  people  of  the  state  of  New  York,'  [at  the  city  hall  in  the  citf 
of  New  York,  of  May  term,]  {the  term  ofiseue^  oonfeeeum^  or  inter' 
lociUory  judgment,)  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirty.  Witness,  John  Savage,  esquire,  chief  justice* 

Fairlie,  Paige,  Hubbard,  and  Oliver,  clerks. 

VABIATIONS. 

*  (>)atthe  academy  in  the  town  of  Utica,  of  July  term, 

*  (9)  at  the  capitol  in  the  city  of  Albany,  of  October  term, 
^  (^)  at  the  capitol  in  the  city  of  Albany,  of  January  term, 


II.  MEMORANDITM. 


(From  I.  continue  aifoUowe:)  City  and  county  of  New  Y01&, 
8S.  Be  it  remembered,  that*  [on  the  first  Monday  of  May  in  chtf 
same  term  of  May,]  {the  term  of  the  a^ption  of  the  dedaratum,) 
before  the  justices  of  the  supreme  court  of  judicature  of  the  peo- 
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pie  of  the  state  of  New  York^b  [at  the  city  hall  in  the  city  of  New 
York]  [comes]  (or)  [came]  John  Styles,"  [by  A  B,  his  attorney,] 
«nd  [brings]  {or)  [brought]  into  the  said  court,  before  the  afore- 
said justices  thereof,  [now  here]  (or)  [then  there]  his  certain  bill 
against**  [Thomas  Nokes,  being  in  custody,  &c.,]  of  a  plea'  [of 
trespass  on  the  case  upon  promises,]  and  there  are  pledges  for 
the  prosecution  thereof,  to  wit :  John  Doe  and  Richard  Roe ;  which 
said  bill  follows  in  these  words,  that  is  to  say : — 

VARIATIONS. 

'  (^)  (Where  iheplea^  4%.,  is  wiihin  any  of  ike  three  terms  subse^ 
qutnt  to  the  dedaraiUm)  heretofore,  to  wit :  on  the  first  Monday  of 
January,  of  the  term  of  January,  now  last  past, 

"  (*)  (  Where  U  is  ofabotefour  temu^  or  a  year  after ^)  heretofore,  to 
wit :  on  the  first  Monday  of  January,  of  the  term  of  January,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
nine, 

*  (')  (Where  the  cause  of  action  accrued  in  term  after  the  first  day 
of  the  term  of  which  the  declaration  is  entitled^)  on  Saturday  the 
tenth  day  of  May,  (a  day  after  the  cause  of  action  accrued^)  [in  this 
same  term  of  May,]  (or^  as  the  case  may  he^)  [of  May  term  last 
past,]  (or)  [of  May  term  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  twenty-eight,] 

^  (^)  (Where  the  cause  of  action  accrued  invacationfandthededa* 
radon^  or  bOl  against  an  attorney ^  was  filed  of  the  preceding  term, 
nearly  the  whole  memorandum  will  vary,  as  follows :)  on  the  fifteenth 
day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty,  John  Styles  brought  into  the  office  of  James  Fairlie, 
esquire,  one  of  the  clerks  of  the  supreme  court  of  judicature  of 
the  people  of  the  state  of  New  York,  his  certain  [declaration 
against  Thomas  Nokes,  according  to  the  statute  in  such  case  made  ' 
and  provided,]  (or)  [his  certain  bill  against  A  B,  gentleman,  one 
of  the  attomies  of  the  supreme  court  of  judicature  of  the  people 
of  the  state  of  New  York,  being  present  in  court  in  his  proper 
person,  according  to  the  course  and  practice  of  the  same  court,] 
and  filed  the  same  [declaration]  (or)  [bill]  as  of  the  term  of  May, 
in  the  yeur  one  thousand  eight  hundred  and  thirty,  of  a  plea, 
^c,  (eon^nue  as  above.) 

^  (See  I  variation  a.) 

*  (*)  in  his  own  proper  person. 
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<"  (')  by  C  D  his  next  friend,  by  the  court  for  this  purpose  spe- 
cially admitted. 

d  Thomas  Nokes  and  James  Jackson,  the  said  Thomas  Nokes 
being  in  custody,  dec.  and  the  said  James  Jackson  having  been  re- 
turned by  the  sheriff  of  the  county  of  Westchester,  to  whom  the 
capias  ad  respondendum  in  this  cause  was  directed,  not  found 
in  his  bailiwick,  (or,  as  in  the  declareUion,) 

*  debt,  {^c.f  as  the  action  may  he.) 


III.   DECLARATION. 


{From  JL  continue  as  follows:)  City  and  county  of  New  York, 
ss.  John  Styles,  plaintiff,  (4^.,  copy  declaration  tOj  ''brings  suit, 
dec,"  incltisive.) 


IV.   PLEA,   ETC. 

(From  III.  continue  as  foUows:)  And  the  said  Thomas  Nokes 
by  [C  D,  his  attorney,]  {or)  [in  his  own  proper  person,]  {or)  [by 
E  F,  his  guardian,  by  the  court  for  this  purpose  specially  admit, 
ted,]  comes  and  defends  the  wrong  and  injury,  when,  dz;c.,  and 
says  that,  {copy  plea.  If  a  notice  of  set-off ^  or  other  special  notkt 
is  subjoined  to  the  plea,  immediately  after  the  plea  insert  here  asfol' 
lows :)  To  which  said  plea  the  said  Thomas  Nokes,  according  to 
the  statute  in  such  case  made  and  provided,  subjoined  the  follow- 
ing notice  :  Sir,  please  to  take  notice,  {copy  the  whole  notice,  tit- 
duding  signature  and  address.)  And  the  said  John  Styles  saith, 
{copy  replication.)  And  the  said  Thomas  Nokes  saith,  {copy  re- 
joinder  and  pleadings,  until  confession  or  issue.) 


V.   NIHIL   DICIT. 


(Same  as  IV.  to  ''  when,  d^c,"  inclusivCy  and  ihm  continue  as 
follows :)  and  says  nothing  in  bar  or  preclusion  of  the  said  actkm 
of  the  said  John  Styles,  whereby  the  said  John  Styles  remains 
therein  undefended  against  the  said  Thomas  Nokes. 
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VI.   NON  SUM  INFORMATUS. 

(Same  cu  TV.  to  <<  when,  dec."  inclusive,  and  then  continue  asfoU 
laws:)  and  the  said  John  Styles  prayeth  that  the  said  Thomas 
Nokes  may  answer  to  his  said  declaration ;  upon  which,  the  said 
C  D,  the  attorney  of  the  said  Thomas  Nokes,  saith,  that  he  is  not 
informed  by  the  said  Thomas  Nokes,  of  any  answer  to  be  given 
for  the  said  Thomas  Nokes,  to  the  said  John  Styles,  in  the  pre- 
mises ;  nor  doth  he  say  any  thing  else  in  bar  or  preclusion  of  the 
said  action  of  the  said  John  Styles,  by  which  the  said  John  Styles 
remaineth  thereof  undefended  against  the  said  Thomas  Nokes,  &c. 


VII.   IMPARLANCE,  FLEA,  ETC. 

(From  IIL  continue  as  follows:)  and  now  at  this  day,  that  is  to 
say,  on  the  first  Monday  of  May  in  this  same  term,  (tJie  term  in 
the  placita,)  until  which  day  the  said  Thomas  Nokes  had  leave  to 
imparl  to  the  said  bill,  and  then  to  answer  the  same,  before  the 
said  justices  of  the  supreme  court  of  judicature  aforesaid,  at  the 
city  hall  aforesaid,  come  as  well  the  said  John  Styles,*  [by  A  B, 
his  attorney,]  as  the  said  Thomas  Nokes,^  [by  C  D,  his  attor- 
ney;]  and  the  said  Thomas  Nokes  defends  the  wrong  and  injury, 
when,  dec,  and  says  that,  {continue  as  in  TV.y  from  the  same 
words.) 

VARIATIONS. 

*  {Same  as  in  II  variation  c.) 
^(SameasinlV.) 


VIII.   IMPARLANCE  AND  NIL  DICIT. 

{Same  as  in  VIL  to  <<  when,  dec,"  inclusivef  and  then  continue 
as  in  y.) 
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IX.  IMPARLANCE  AND  NON  SUM  INFORMATVS. 


(Same  as  in  VIL  to  <<  when,  6^.,*'  tndttftM,  and  then  emUmm 
at  tfi  VI.) 


X.   ORDER  FOR  THE  TRIAL  OF  AN  ISSUE  OF  FACT. 

{The  record  being  brought  down  as  in  IV,  or  VIL  comiune  oi 
follows :)  Therefore  the  **  [issue]  ab'^ve  joined,  is  ordered  by  the 
said  supreme  court  of  judicature,  to  be  tried  ai  the  ^  [circuit 
court,]  {the  next  circuit  in  the  county  after  the  issue,)  appointed  to 
be  held  at  the  court  house,  in  the  town  of  Goshen,  in  and  for 
the  county  of  Orange  aforesaid,  on  the  first  day  of  June  next.*  A 
day  is  given  to  the  parties  aforesaid,  before  the  said  justices  of 
the  supreme  court  of  judicature  aforesaid,  {the  next  term  nftet 
the  trial  of  the  issue)  at  the  academy  in  the  town  of  Utica,  on  the 
first  Monday  of  July  next.  {If  the  issue  be  not  tried  at  the  circuit,  as 
ordered,  add  fhe  folhicing  cotUinuance  until  the  circuit  when  it  shall 
be  tried.)  And  now  at  this  day,  to  wit,  on  the  first  Monday  of  July, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thiity, 
before  the  said  justices  of  the  supreme  court  of  judicature  afore- 
said, at  the  academy  in  the  town  of  Utica,  come  the  parties  afore- 
said, by  their  respective  attoruies  aforesaid ;  and  because  the 
aforesaid  issue  so  as  above  joined  in  this  cause,  between  the  par- 
ties aforesaid,  was  not  tried  at  the  said  circuit  court,  held  at  the 
time  and  place  aforesaid,  in  and  for  the  said  county  of  Orange : 
Therefore,  the  process  between  the  parties  aforesaid,  is  continoed 
until  the  c  rcuit  court  appointed  to  be  held  at  the  court  house  in 
the  said  town  of  Goshen,  in  and  for  the  county  of  Orange 
aforesaid,  on  the  first  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-two.  (J%e  circuit  at  wksehthe 
cause  is  tried.)  A  day  is  given  to  the  parties  aforesaid,  before  the 
said  justices  of  the  supreme  court  of  judicature  aforesaid,  {tkeierm 
next  afier  the  trial  of  the  issue,)  at  the  academy  in  the  town  of 
Utica,  on  the  first  Monday  of  July,  in  the  said  year  one  thousand 
eight  hundred  and  thirty -two. 
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VABIATI0N8. 

*■  ( Where  there  is  more  than  one  issue  of  facij  or  where  several 
dtfendaiUs  plead  separately ,  it  mU  be  suficient  to  My)  issues. 

^  Sittings. 

*"  C)  (Jf  ^^  issue  is  on  a  plea  in  abtUemerUy  and  the  judgment  is  to 
he  finals  insert  here)  anJ  it  is  further  ordered,  that  the  jury  who 
shall  try  the  said  issue,  also  inquire  of,  and  assess  the  damages  of 
the  said  John  S'yies,  by  reuson  of  the  [not  performing  of  the 
said  several  promises  and  undertakmgs,]  {or  as  the  action  may  he) 
in  the  said  declaration  mentioned,  in  case  the  said  issue  shall  be 
found  for  the  said  John  Styles. 

®  O  {If  hreaches  of  the  condition  of  a  hond,  ^c.,  are  assigned  in 
the  dedaration  under  the  statute,^  insert  here)  and  it  is  further 
ordered,  that  the  jury  who  shall  try  the  said  issue,  also  inquire 
of,  and  assess  the  damages  by  the  said  John  Styles  sustained,  by 
reason  of  the  breaches  of  the  said  writing  obligatory,  by  the  said 
John  Styles  within  assigned,  in  case  they  shall  find  that  such  as. 
sigoment  of  such  breaches  is  true  and  that  the  said  John  Styles 
sbould  recover  damages  therefor.     {&ee  postea  XVII  de{4.) 


XI.  ORDER  FOR  THE  TRIAL  OF  AN  ISSUE,  AND  THE  AS- 
SESSMENT OF  DAMAGES  ON  JUDGMENT  BY  DEFAULT 
OK  ANOTHER  COUNT. 

{From  IV.  or  VIL  continue  as  foUows :)  And  as  to  the  said  first 
count  of  the  said  declaration,  the  said  Thomas  Nokes  saith 
nothing  in  bar  or  preclusion  of  the  said  action  of  the  said  John 
Styles,  with  respect  to  the  said  first  count;  whereby  the  said 
John  Styles  remains  therein  undefended  against  the  said  Thomas 
Nokes,  in  respect  thereof:  Wherefore,  the  said  John  Styles  ought 
to  recover  against  the  said  Thomas  Nokes  his  damages,  on  oc- 
casion of  the  premises  in  the  said  first  count  mentioned.  But 
because  it  is  unknown  to  the  court  here  what  damages  the  said 
John  Styles  hath  sustained  on  occasion  thereof;  and  because  k 


^  2R.St.d76.s.5t6. 
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is  convenient  and  necessary  that  there  be  but  one  taxation  of  the 
damages  in  this  suit :  Therefore,  let  the  giving  of  judgment  in 
this  behalf,  against  the  said  Thomas  Nokes,  be  stayed,  until  the 
trial  of  the  said  issue  above  joined,  between  the  said  parties. 
And  it  is  ordered  by  the  said  supreme  court,  that  the  issue  above 
joined  be  tried  at  the  circuit  court,  appointed  to  be  held  at  the 
court  house,  in  the  town  of  Goshen,  in  and  for  the  county  of 
Orange  aforesaid,  on  the  first  day  of  June  next ;  and  it  is  further 
ordered,  that  the  jury  who  shall  try  the  said  issue,  also  inquire  of, 
and  assess  the  damages  which  the  said  John  Styles  hath  sustained, 
by  reason  of  the  [not  performing  of  the  said  promise  and  under- 
taking] in  the  said  first  count  of  the  said  declaration  mentioned. 
{If  the  issue  is  not  tried  add  a  continuance^  as  in  X.  See  poitea 
Xr//rfe(10.) 


XII.  ORDER  FOR  THE  TRIAL  OF  AN  ISSUE,  AND  THE 
ASSESSMENT  OF  DAMAGES  ON  JUDGMENT  BV  DE- 
FAULT AGAINST  ANOTHER  DEFENDANT. 

{From  IV.  or  VIL  continue  as  follows :)  And  the  said  Thoma* 
Nokes,  in  his  proper  person,  comes  and  defends  the  wrong  and 
injury  when,  &c.  and  says  nothing  in  bar  or  preclusion  of  the 
said  action  of  the  said  John  Styles,  whereby  the  said  John  Styles 
remains  therein  undefended  against ' the  said  Thomas  Nokes: 
Wherefore  the   said  John  Styles  ought  to  recoTer  against  the 
said  Thomas  Nokes,  his  damages  on  occasion  of  the  premises. 
But  because  it  is  unknown  to  the  court  here,  what  damages  the 
said  John  Styles  hath  sustained,  on  occasion  thereof;  and  because 
it  is  convenient  and  necessary,  that  there  be  but  one  taxation  ot 
the  damages  in  this  suit :  therefore  let  the  giving  of  judgment  in 
this  behalf,  against  the  said  Thomas  Nokes,  be  stayed,  until  the 
trial  of  the  said  issue,  above  joined,  between  the  said  John  Styles 
and  the  said  James  Jackson.     And  it  is  ordered  by  the  said  su- 
preme court,  that  the  issue  above  joined,  be  tried  at  the  circuit 
court,  appointed  to  be  held  at  the  court  house,  in  the  town  of 
Goshen,  in  and  for  the  county  of  Orange,  aforesaid,  on  the 
first  day  of  June  next ;  and  it  is  further  ordered,  that  the  joxf 
who  shall  try  the  said  issue,  also  inquire  of  and  assess  the  da- 
mages,  which  the  said  John  Styles  hath  sustained,  by,  reason  of  the 
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[not  perfonaing  of  the  said  promise  and  undertaking,]  by  the 
said  Thomas  Nokes.  (If  the  isme  is  nd  triedf  add  a  conimuance 
CM  hi  X.    Forpostea  see  XVIL  d  e  (11.) 


Xni.  ORDER  FOR  THE  TRIAL  OF  AN  ISSUE  AND  THE 
ASSESSMENT  OF  DAMAGES  ON  AN  ISSUE  OF  LAW 
WHICH  IS  NOT  DECIDED  UNTIL  AFTER  THE  TRIAL 
OF  THE  ISSUE  OF  FACT. 

{Frcm  TV.  or  TIL  continue  OsfoUovss :)  But  because  the  court 
now  here,  are  not  yet  advised  what  judgment  to  give,  of  and 
upon  the  premises,  whereon  the  parties  aforesaid,  have  put  them- 
selves upon  the  judgment  of  the  court,  a  day  is  given  to  the  par- 
ties aforesaid,  before  the  justices  of  this  same  court,  on  the  first 
Monday  of  July  next,  at  the  academy  in  the  town  of  Utica,  to 
hear  judgment  thereon,  for  that  the  court  now  here  are  not  yet 
advised  thereof,  d^c.     And  because  it  is  unknown  to  the  said 
court  here,  whether  or  not  the  said  Thomas  Nokes  will  be  con- 
victed of  the  premises,  whereof  the  said  parties  have  put  them- 
selves upon  the  judgment  of  the  court ;  and  because  it  is  con- 
venient and  necessary,  that  there  be  but  one  taxation  of  damages 
in  this  suit :  Therefore  it  is  ordered  by  the  said  court,  that  the 
issue  above  joined,  to  be  tried  by  the  country,  be  tried  at  the  cir- 
cuit court,  appointed  to  be  held  at  the  court  house  in  the  town  of 
Goshen,  in  and  for  the  county   of  Orange  aforesaid,  on    the 
first  day  of  June  next ;  and  it  is  further  ordered,  that  the  jury 
who  shall  try  the  said  issue,  also  inquire  of,  and  assess  the  da- 
mages, which  the  said  John  Styles  hath  sustained  by  occasion  of 
the  premises,  whereon  the  said  parties  have  put  themselves  upon 
the  judgment  of  the  court,  if  judgment  shall  happen  thereupon 
to  be  given  for  the  said  John  Styles,     A  day  is  given  to  the  par- 
ties aforesaid,  before  the  said  justices  of  the  supreme  court  of 
judicature  aforesaid,  at  [the  academy  in  the  town  of  Utica,  on  the 
first  Monday  of  July  next.]  *    {For  posteoy  see  XVIL  d  e  (12.) 

▼ABIATIONS. 

{If  the  issue  is  not  tried  at  the  circuity  as  ordered^  add  a  can- 
ttnuanee^  as  in  X.  and  also  continuances  of  the  issue  of  law^  by  curia 
adtnsariindtyasinXIV.a.toeachtermfandtotheiermafierihetridl. 

Vol.  II.  92 
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Xrv.  ORDER  FOR  THE  TRIAL  OF  AN  ISSUE  AND  THE 
ASSESSMENT  OF  DAMAGES  ON  AN  ISSUE  OF  JJLW 
WHICH  HAS  BEEN  DECIDED  FOR  THE  PLAINTIFF 
BEFORE  THE  TRIAL. 

(From  XIIL  continue  as  f  Mows :)  ■  And  now  at  this  day,  to  wit, 
on  the  first  Monday  of  July,  in  the  year  of  our  Lord  one  thoa* 
sand  eight  hundred  and  thirty,  before  the  said  justices  of  the  su* 
preme  court  of  judicature  aforesaid,  at  the  academy  in  the  town 
of  Utica  aforesaid,  come  as  well  the  said  John  Styles  as  the  said 
Thomas  Nokes,  by  their  attomies  aforesaid.  And  because  the 
aforesaid  issue  so  as  aforesaid  joined  between  the  .parties  afore- 
said, to  be  tried  by  the  country,  was  not  tried  at  the  said  circoit 
court  held  at  the  time  and  place  aforesaid,  in  and  for  the  said 
county  of  Orange — ^Therefore  the  process  thereof  between  the 
parties  aforesaid,  is  continued  until  the  circuit  court  appointed  to 
be  held  at  the  court  house  in  the  said  town  of  Goshen,  in  and 
for  the  county  of  Orange  aforesaid,  on  the  [first  day  of  September 
next.]  {The  circuit  when  the  trial  takes  plaee.y  And  hereupon 
all  and  singular  the  premises  aforesaid,  whereon  the  said  parties 
have  put  themselves  upon  the  judgment  of  the  court,  being  seen 
and  by  the  court  now  here  fully  understood,  and  mature  delibera- 
tion being  thereupon  had,  it  appears  to  the  said  court  here,  that 
the  **  [first  count  of  the  declaration  aforesaid,  and  the  matters 
therein  comained,  are  sufiicient  in  law  for  the  said  John  Styles 
to  have  and  maintain]  his  aforesaid  action  against  the  said  Tbo* 
iQDas  Nokes ;  wherefore  the  said  John  Styles  ought  to  recow 
ftgainst  the  said  Thomas  Nokes  his  damages,  by  reason  of  &e 
premises  ^  [in  the  said  first  count  of  the  said  declaration  men* 
tioned.]  But  because  it  is  unknown  to  the  said  court  here,  what 
damages  the  said  John  Styles  hath  sustained  by  reason  thereof, 
and  because  it  is  convenient  and  necessary  as  aforesaid,  that 
there  be  but  one  taxation  of  damages  in  this  suit;  therefore  let 
the  giving  of  judgment  in  this  behalf  against  the  said  Thomas 
Nokes  be  stayed  until  the  said  issue  above  joined  between  the 
parties,  whereon  the  said  parties  have  put  themselves  upon  the 
country,  shall  have  been  tried  and  determined.  A  day  is  given  to 
the  parties  aforesaid  before  the  said  justices  of  the  supreme 
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court  of  judicature  aforesaid,  at  the  [capitol  in  the  city  of  Albany, 
on  the  third  Monday  of  October  next.]  (The  term  after  the  trial 
of  the  issue.    For  postea^  see  XVIL  d  e  (13.) 

VAKIATION8. 

-*  (If  a  term  or  terms  have  been  passed  sinee  the  last  eonUmumee 
afiheissue  oflaw^  here  insert  continuances  by  curia  admsarividt  as 
follows :)  And  because  the  said  court  now  here  are  not  ye^  ad- 
vised what  judgment  to  give  of  and  upon  the  premises  whereon 
the  parties  aforesaid  have  put  themselves  upon  the  judgment  of 
the  court,  a  day  is  given  to  the  said  parties  before  the  said  jus- 
tices of  the  supreme  court  of  judicature  aforesaid,  on  the  third 
Monday  of  October  next,  at  the  capitol  in  the  city  of  Albany, 
to  hear  judgment  thereupon  for  that  the  said  court  now  here  are 
not  yet  advised  thereof,  dec.  At  which  day,  before  the  justices 
aforesaid,  at  the  capitol  aforesaid,  come  the  parties  aforesaid, 
by  their  respective  attomies  aforesaid :  And  because  the  said 
court  now  here  are  not  yet  advised  what  judgment  to  give  of 
and  upon  the  premises  whereupon  the  parties  aforesaid  have 
put  themselves  upon  the  judgment  of  the  court,  a  day  is  given 
to  the  said  parties  before  the  justices  aforesaid,  on  the  first 
Monday  of  January  next,  at  the  capitol  in  the  city  of  Albany^ 
to  hear  judgment  thereupon,  for  that  the  said  court  now  here 
are  not  yet  advised  thereof,  dec.  At  which  day,  before  the 
justices  aforesaid,  at  the  capitol  aforesaid,  come  the  parties 
aforesaid,  by  their  respective  attomies  aforesaid : 

^  (according  to  the  nature  of  the  demurrer :  seeastnXXYU.^or 

) 


XT.  ORDER  FOR  THE  TRIAL  OF  AN  ISSUE,  AND  THE 
ASSESSMENT  OF  DAMAGES  ON  ANOTHER  ISSUE  TO  BE 
TRIED  BY  THE  RECORD,  WHERE  THE  FORMER  ISSUE 
IS  FIRST  TRIED. 

{From  IV.  or  TIL  conitnue  as  follows,)  *  [But  because  the  court 
now  here  are  not  yet  advised  what  judgment  to  give  of  and  upon 
the  premises,  whereon  issue  is  joined  between  the  said  parties 
to  be  tried  by  the  record,  a  day  is  therefore  given  to  the  parties 
aforesaid,  before  the  justices  of  this  same  court,  on  the  first  Mon- 
day  of  Julv  next,  at  the  academy  m  the  toWn  of  Utica,  to  hear  judg- 
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inent  tbereoD,  for  that  the  court  now  here  are  not  yet 
hereof,  &c.]^  And  because  it  is  unknown  to  the  said  court  here, 
whether  or  not  the  said  Thomas  Nokes  will  be  convicted  of  the 
premises  whereon  the  said  issue  is  above  joined  between  the  said 
parties,  to  be  tried  by  the  record,  and  because  it  is  convenient  and 
necessary  that  there  be  but  one  taxation  of  damages  in  this  suit: 
Hierefore  it  is  ordered  by  the  said  court,  that  the  issue  above  join- 
ed  to  be  tried  by  the  country,  be  tried  at  the  circuit  court,  appointed 
to  be  held  at  the  court  house  in  the  town  of  Goshen,  in  and 
for  the  county  of  Orange  aforesaid,  on  the  first  day  of  June 
next ;  and  it  is  further  ordered,  that  the  jury  who  shall  try  the 
said  issue,  also  inquire  of  and  assess  the  damages  which  die 
said  John  Styles  hath  sustained  by  occasion  of  the  premises 
«  whereon  the  said  issue  is  above  joined  between  the  said  paities^ 

to  be  tried  by  the  record,  if  judgment  shall  happen  thereupon  to 
be  given  for  the  said  John  Styles.  A  day  is  given  to  the  parties 
aforesaid,  before  the  said  justices  of  the  supreme  court  of  judica- 
ture aforesaid,  at  the  academy  in  the  town  of  Utica,  on  the  first 
Monday  of  July  next."*    {For  pasteoj  see  XVIL  d  e  (14.) 

VABIATIOnS. 

*(^)  {Theaboceis  ^fifrm  where  the  record  is  of  Mm  court ;  if 
the  record  of  another  court  of  this  state  hepleadedy  say,)  And  here- 
upon the  said  Thomas  Nokes  is  commanded  that  he  have  the 
8«d  record  before  the  justices  of  the  said  court,  on  the  first 
Monday  of  July  next,  at  the  academy  in  the  town  of  Utica,  and 
that  he  fail  not  at  his  p^il.  The  same  day  is  given  to  the  said 
John  Styles,  at  the  same  place.^ 

*  O  {Ifiherecord  of  another  court  of  this  state  be  declared  t^a, 
sayy)  And  because  the  said  John  Styles  hath  not  the  said  record 
now  here  in  court,  it  is  commanded  to  him  that  he  have  the  same 
before  the  justices  of  this  same  court,  on  the  first  Monday  of 
July  next,  at  the  academy  in  the  town  of  Utica,  and  that  he  &il 
not  at  his  peril ;  the  same  day  is  given  to  the  said  Thomas  Nokes, 
at  the  same  place.^ 

^  {If  the  issue  is  not  tried  ai  the  circuit  as  ordered,  add 
a  continuance^  as  in  X.  and  also  continuances  of  the  issme  to  he 
triedby  the  record^  by  curia  adoisari  mUtf  as  in  XYL  a.  to  escA 
lersi,  and  to  the  term  afier  the  trial.) 

^  The  foregoing  generally  forms  a  part  of  the  replication,  and  where 
it  does,  should  not  be  repeated. 
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.  ORDER  FOR  THE  TRIAL  OF  AN  ISSUE,  AND  THE 
ASSESSMENT  OF  DAMAGES  ON  AN  ISSFE  WHICH  HAS 
BEEN  TRIED  BY  THE  RECORD  BEFORE  THE  TRIAL 
OF  THE  FORMER  ISSUE. 

(jFVtmi  XV.  coftfiiitftf  asfcBowt :)  •  And  now,  at  this  day,  viz.,  on 
the  first  Monday  of  July,  in  tbe  year  of  our  Lord  one  thousand 
eight  hundred  and  thirty,  before  the  said  justices  of  the  supreme 
court  of  judicature  aforesaid,  at  the  academy  in  the  town  of  Utica 
aforesaid,  come  the  parties  aforesaid,  by  their  attomies  aforesaid. 
And  because  the  aforesaid  issue,  so  as  aforesaid  joined  between 
the  parties  aforesaid,  to  be  tried  by  the  country,  was  not  tried  at 
the  said  circuit  court,  held  at  the  time  and  place  aforesaid,  in  and 
for  the  said  county  of  Orange :  Therefore,  the  process  thereof  be- 
tween the  parties  aforesaid,  is  continued  until  the  circuit  court, 
appointed  to  be  held  at  the  court  house  in  the  said  town  of  Go- 
shen, in  and  for  the  county  of  Orange  aforesaid,  on  the  first  day 
of  September  next.  {The  circuit  when  the  trial  takes  place*) 
*[And  the  said  Thomas  Nokes,  although  now  solemnly  called 
upon  in  open  court,  to  appear  and  produce  the  said  record  by  him 
above  in  pleading  alleged,  comes  not,  nor  produces  the  same,  but 
therein  wholly  fails  and  makes  default ;  wherefore,  the  said  John 
Styles  ought  to  recover,  against  the  said  Thomas  Nokes,  his  da- 
mages,  by  reason  of  the  premises  in  the  said  first  count  of  the 
said  declaration  mentioned :  but  because  it  is  unknown  to  the 
said  court  here  what  damages  the  said  John  Styles  hath  sustained 
by  reason  thereof;  and  because  it  is  convenient  and  neeessary, 
as  aforesaid,  that  there  be  but  one  taxation  of  damages  in  this 
suit ;  therefore,  let  the  giving  of  judgment  in  this  behalf^  against 
the  said  Thomas  Nokes,  be  stayed,  until  the  said  issue  above 
joined  between  the  parties,  whereon  the  said  parties  have  put 
themselves  upon  the  country,  shall  have  been  tried  and  deter- 
mined. A  day  is  given  to  the  partiea  aforesaid,  before  the  said 
justices  of  the  supreme  court  of  judicature  aforesaid,  at  the  capitol 
in  the  city  of  Albany,  on  the  third  Monday  of  October  next.  (The 
term  after  the  trial  of  the  ietue.    For  pogtea^  see  XVII.  de{\bJ) 

VABIATIONS. 

*  {If  a  term  or  terms  haoe  been  passed   since  the  last  con- 
tinuance of  the  issue  to  be  fried  hy  the  record^  here  insert  contimi- 
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ancesy  hy  curia  advisari  tuU^  a»  inXfVa;  only,  in^ead  oj 
"whereon  the  said  parties  have  put  themselves  upon  the  judg- 
ment  of  the  court,"  say^  "  whereon  issue  is  joined  between  tb« 
said  parties,  to  be  tried  by  the  record.") 

JUDGMENTS  ON  VERDICT. 


XTII.   ENTRY  OF  THE  POSTEA. 

{Cantitwe  from  X,  XL,  XIL,  XIIL,  XIV.,  XV.,  XVI.,  o 

foBaua:)  And  now  at  this  day,  to  wit:  on  the  [first  Monday  <ji 
July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty]  (the  term  after  the  trial  of  the  issue,)  before  the  said  jus- 
tiees  of  the  supreme  court  of  judicature,  at  the  [academy  in  the 
town  of  Utica,]  comes  the  said  John  Styles,  by  his  attorney  afore- 
iNdd,  and*  [John  Savage,  esquire,  chief  justice  of  the  said  su- 
preme  court  of  judicature,]  before  whom  the  said  issue  was  tried, 
hath  sent  hither  his  record,  had  before  him  in  these  words,  to  wit: 
Afterwards,  that  is  to  say,  on  the  day,  and  at  the  place  within 
contained,  before  *  [John  Savage,  esquire,  chief  justice  of  the 
flaid  supreme  court  of  judicature,]  within  named,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided,^  [come 
as  well  the  within  named  John  Styles,  as  the  within  named  Tho- 
mas  Nokes,  by  their  respective  attomies  within  mentioned;]  and 
the  jurors  of  the  jury,  summoned  to  try  the  said  issue,  being  called 
*  [also  come,  who,  to  speak  the  truth  of  the  matters  within  contained, 
being  chosen,  tried,  and  sworn,  say,  upon  their  oath,]  ""  [that  the 
said  Tliomas  Nokes  did  undertake  and  promise,  in  manner  and 
form,  as  the  said  John  Styles  hath  within  complained  against  him ;] 
"[and  they  assess  the  damages  of  the  said  John  Styles  by  reason 
of  the  premises  over  and  above  his  costs  and  charges  by  him, 
libout  his  suit,  in  this  behalf  expended,  to  dollars, 

and  for  those  costs  and  charges  to  six  cents.]    {Judgment  as  in 
XVIII.) 

vamiatxons^ 

*  (')  Jacob  Sutherland,  esquire,  ona  of  the  justices  of  this 
Aune  court, 
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*  O  Ogden  Edwards,  esquire,  one  of  the  circuit  judges  of 
the  state  of  New  York, 

^  {Where  an  inquest  is  taken,)  comes  the  within  named  John 
Styles,  by  his  attorney  within  mentioned,  and  the  within  named 
Thomas  Nokes,  although  solemnly  required,  comes  not,  but  makes 
default ;  therefore  let  the  jurors  of  the  jury  be  taken  against 
him  by  his  default : 

'  {If  there  was  a  tides,  and  iiistohe  entered  on  the  recardasfoT' 
merly,  the  necessity  or  propriety  of  which  may  he  doubted,^  suhsti» 
tute,)  some  of  them,  that  is  to  say,  John  Doe,  dec.  (naming  those 
who  appear,)  come  and  are  sworn  upon  that  jury ;  and  because 
the  residue  of  the  jurors  of  the  said  jury  do  not  appear,  therefore, 
others  [of  the  by-standers,]  (or)  [from  the  county  aforesaid,]  being 
summoned  by  the  sheriff,  by  the  order  of  the  said  chief  justice, 
before  whom  the  said  issue  was  tried,'  are  appointed  anew, 
according  to  the  form  of  the  statute,  in  such  case  made  and  pro- 
vided ;  which  said  jurors,  so  appointed  anew,  that  is  to  say,  Rich- 
ard Roe,  dec,  {naming  the  tales  men,)  being  called,  likewise  come. 
Who,  together  with  the  said  other  jurors  before  empannelled,  and 
sworn,  being  chosen,  tried,  and  sworn,  to  speak  the  truth  of  the 
m&tters  within  contained,  say  upon  their  oath, 

""  "^  *  {When  a  juror  is  withdrawn,)  also  come,  who,  to  speak  the 
truth  of  the  matters  within  contained,  are  chosen,  tried,  and 
sworn ;  whereupon  for  certain  causes,  moving  as  well  the  said 
chief  justice,  as  the  within  named  John  Styles  and  Thomas 
Nokes,  John  Doe,  one  of  the  jurors  of  the  jury  aforesaid,  is 
withdrawn  from  the  panel  thereof,  and  the  rest  of  the  jurors^ 


^  The  revised  statutes  having  the  circuit  roll  or  minutes,  (see  2 

aboliehed  the  venire,  (except  in  the  R.  St.  422.  s.  72.)  which  are  filed 

case  of  a  foreign  jury,}  annexed  to  on  entering  the  rule  for  judgment 

which  the  sheriff  always  returned  upon  the  verdict.    If  this  be  so, 

the  panel  of  jurors  whom  he  had  there  is  in  ordinary  cases  no  re- 

sommoned,  as  he  was  required  to  cord  in  the  cause  of  the  manner  of 

do  by  a  statutory  provision,  which  summoning  the  jurors,   and  no 

has  not  been  re-enacted,  (see  1 R.  reason  is  perceived  why  any  dis- 

L.  390.  s.  15.  and     R.  St.  419.  s.  tinction   should  be  made  in  the 

54.)  it  would  appear  that  the  panel  case  of  a  tales. 

ou^ht  not  now  to  form  a  part  of  '  See  2  R.  St.  410.  s.  64. 


736  AFPBirpix. 

of  the  jury  aforesaid,  are  altogether  discharged  from  giTing  any 
yeidicty  of  and  upon  the  premises  within  mentioned»  d^. 

'  (> )  ( Oil  a  pha  of  mm  oMumftU  ii^  tex  amnot,)  that  die  said 
Thomas  Nokes,  did,  within  six  yean  next  before  the  day  <tf  ex- 
hibiting the  bill,  of  the  said  John  Styles,  against  the  said  Thonus 
Nokes,  in  this  cause,  undertake  and  promise  in  manner  and 
form,  as  the  said  John  Styles  hath  within  complained  apiait 
him.  ^{JtidgmetU  as  in  XYIIL) 

«(*)  (On  afkaof  infancy,)  that  the  said  Thomas  Nokes,  at  (be 
time  of  the  making  of  the  said  sereral  promises,  and  under' 
takings,  within  mentioned,  was  not  within  the  age  of  twenty^ae 
years,  in  manner  and  form  as  the  said  Thomaa  Nokes  hath  witfab 
in  that  behalf  alleged.    {Judgmtni  as  in  XYIIL) 

^(*)  {On  a  repUeaiimthat  defendant  r^^ 
came  of  age,)  thei  the  said  Thomas  Nokes  did,  after  he  attained 
the  age  of  tweaty*one  years,  and  before  the  connnencenoent  of 
this  suit,  assent  to,  ratify  and  confirm  the  said  several  promiMS 
and  undertakings,  within  mentioned,  in  manner  and  form  as  the 
said  John  Styles  bath  within  in  that  behalf  aUeged.  {Mgnei 
as  in  XVIII.) 

^  (•)  {Ona  replicaimn  to  a  plea  of  insdvent  discharge,  llud  theit' 
fendam  promised  topay  afkr  his  discharge,)  that  after  the  sud 
Thomas  Nokes  was  discharged,  as  in  his  said  plea  within  aDeged, 
he,  the  said  Thomas  Nokes,  did  undertake  and  promise  the  said 
John  Styles,  to  pay  him  the  said  sum  of  money,  in  the  said  de- 
claration within  mentioned,  in  manner  and  form  as  the  said  Joho 
Styles  hath  within  in  that  behalf  alleged.  {Moment  m  in 
IVIII.) 

'  (•)  (Where  there  are  several  issues,  dU  found  for  plUMf)^ 
to  the  first  issue  within  joined,  between  the  said  parties,  that  the 
arbitrator  within  mentioned,  did  not  make  any  such  award  of,  and 
concerning  the  premises,  in  manner  and  form,  as  the  said  Thomas 
Nokes  hath  within  in  that  behalf  alleged :  And  as  to  the  second 
issue  within  joined,  between  the  said  parties,  the  jurors  aforesaid, 
upon  their  oath  aforesaid  say,  that  the  said  John  Styles  was  not? 
nor  is  indebted  to  the  said  Thomas  Ndces,  in  manner  and  form  ai 
the  said  Thomas  Nokes  hath  within  in  that  behalf  aDeged :  hnd 
as  to  the  last  issue  within  joined,  between  the  said  parties,  the 
.iurors  aforesaid,  upon  their  oath  aforesaid,  say  that  the  wrmag 
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of  release  within  mentioned,  is  not  the  deed  of  the  said  John 
Styles,  as  the  said  Thomas  Nokes,  hath  within  in  that  hehalf  al» 
l^ged.     {Judgment  as  if  hut  one  issue ;  asin  XYlIIcr  XIX.) 

^  (')  {On  the  plea  of  non-assumpsit  hy  the  testator^)  that  the  within 
named  James  Jackson,  in  his  life-time,  did  undertake,  and  pro- 
mise in  manner  and  form,  as  the  said  John  Styles  hath  within 
in  that  behalf  alleged. 

^O  {On  a  plea  of  plene  administraoity)  that  the  said  Thomas 
Nokes,  on  the  day  of  exhibiting  the  within  bill  of  the  said  John 
Styles,  had  divers  goods  and  chattels,  which  were  of  the  within 
named  James  Jackson,  at  the  time  of  his  death,  in  the  hands  of 
him,  the  said  Thomas  Nokes,  as  executor  of  the  last  will  and 
testament  of  the  said  James  Jackson,  to  be  administered,  to  the 
value  of  dollars,  as  the  said  plaintiff  hath  within  in 

that  behalf  alleged. 

^  (')  {On  the  plea  of  not  guilty  in  case  or  trover^)  that  the  said 
Thomas  Nokes  is  guilty  of  the  premises  within  laid  to  his  charge, 
in  manner  and  form  as  the  said  John  Styles,  hath  within  com- 
plained against  him.     {Judgment  as  in  XVIIL) 

^  (^)  {Ontheplea  (f  not  guHtp  in  trespass^)  that  the  said  Thomas 
Nokes  is  guilty  of  the  several  trespasses  within  laid  to  his  charge, 
in  manner  and  form  as  the  said  John  Styles  hath  within  complained 
against  him.     {Judgment  as  in  XVIIL) 

^  (^°)  (Oft  a  replication  to  a  plea  in  abatement  of  misnomer,)  that 
the  said  Thomas  Nokes,  at  the  time  of  exhibiting  the  said  bill  by 
the  said  John  Styles  in  this  behalf,  was  called,  and  known  as  well 
by  the  name  of  Jacob  Nokes,  as  by  the  name  of  Thomas  Nokes. 
{Judgment  as  in  ordinary  cases ;  see  XVIIIy  XIX,) 

^•{^)  {On  the  plea  of  nil  debet,)  that  the  said  Thomas  Nokes 

doth  owe  to  the  said  John  Styles  the  within  mentioned  sum 

of  dollars,  in  manner  and  form  as  the  said  John  Styles 

hath  within  in  that  behalf  alleged ;  and  they  assess  the  damages 

of  the  said  John  Styles  on  occasion  of  the  detaining  the  within 

debt,  over  and  above  his  costs  and  charges  by  him,  about  his  suit, 

in  this  behalf  expended,  to  dollars,  and  for  those 

costs  and  charges  to  dollars.     {Judgment  as  in 

XIX.) 

^ '  (')  {On  the  plea  of  nan  est  factum  in  debt,)  that  the  within 
mentioned  writing  obligatory  is  the  deed  of  the  said  Thomas 

Vol.  IL  93 
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NokeSi  as  the  said  Joha  Styles  hath  within  in  that  behalf  alleged ; 
and  they  assess  {caniinue  as  in  nil  debet.) 

*•  (')  (On  (he  plea  of  sobU  ad  diem,)  that  the  said  Thomti 
Nokes  did  not  pay  to  the  said  John  Styles  the  within  mentioaed 
sum  of  dollars,  or  any  part  thereof,  on  the 

day  of  in  the  condition  of  the  within  writing  obliga- 

tory mentioned,  according  to  the  form  and  effect  of  the  said  cod- 
dition,  in  manner  and  form  as  the  said  Thomas  Nokes  hath  within 
in  that  behalf  alleged ;  and  they  assess  {continue  asintdl  debet,) 

^*  («)  {OnthepleaofnonettfaciumindMyandbreachesaBtigilei 
under  the  suaute^)  that  the  writing  obligatory,  within  mentioned,  is 
the  deed  of  the  said  Thomas  Nokes,  as  the  said  John  Styles  hath 
within  in  that  behalf  alleged ;  and  they  assess  the  damages  of  the 
said  John  Styles,  on  occasion  of  the  detaining  of  the  within  debt, 
over  and  above  his  costs  and  charges  by  him,  about  his  suit,  io 
this  behalf  expended  to  and  for  those  costs  and 

charges  to  :  And  as  to  the  breaches  by  the  said 

John  Styles  within  assigned,  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  say,  that  the  said  [Thomas  Nokes  did  not,  nor  would,} 
(as  in  the  breaches,  which  they  find  for  the  pUnntijff'j)  and  that  the 
said  John  Styles  should  recover  his  damages  therefor;  and  the 
said  jurors  assess  the  damages  of  the  said  John  Styles,  by  reaaoD 
thereof,  over  and  above  his  costs  and  charges,  by  him,  about  his 
suit,  in  this  behalf,  expended  as  aforesaid  to  doUan. 

(Jttdgmem  as  in  XIX.) 

"**  (')  {In  covenant  on  ihe  plea  of  non  est  factum,)  tbat  the 
[indenture,]  (or)  [articles  of  agreement,]  (or)  [deed,  poll,]  withifi 
mentioned,  is  the  deed  of  the  said  Tliomas  Nokes,  in  manner  and 
form  as  the  said  John  Styles  hath  within  in  that  behalf  alleged; 
and  as  to  the  breaches  by  the  said  John  Styles  within  assigned, 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  say,  that  the  said 
[Thomas  Nokes  did  not,  nor  would,]  (as  in  the  breaches,  whkh  then 
find  for  the  pUdnHff,)  and  that  the  said  John  Styles  should  reoover 
his  damages  therefor ;  and  they  assess  the  damages  of  the  said 
John  Styles,  by  reason  of  the  breaches  of  covenant,  within  as- 
signed, over  and  above  his  costs  and  charges,  by  him,  about  hia 
suit  in  this  behalf  expended,  to  dollars,  and  for  those 

costs  and  charges  to  six  cents.     (Judgment  as  in  XVIIL) 

"**(•)  (Where  one  issue  is  found  for  ihe  pilmnt^,  and  another  for 
the  defendant,)  as  to  the  first  issue  within  joined  between  the  said 
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parties,  that  [the  said  Thomas  Nokes  did  undertake  and  promise, 
in  manner  and  form  as  the  said  John  Styles  hath  within  in  the 
first  and  second  counts  of  the  said  declaration  complained  against 
him ;]  and  they  assess  the  damages  of  the  said  John  Styles,  by 
reason  of  the  not  performing  those  promises  and  undertakingSi 
oyer  and  above  his  costs  and  charges,  by  him,  about  his  suit,  in 
this  behalf  expended,  to  dollars,  and  for  those  costs 

and  charges  to  six  cents.  And  as  to  the  last  issue  within  joined 
between  the  said  parties,  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  say,  that  [the  said  Thomas  Nokes  did  not,  within  six 
years  next  before  the  exhibiting  of  the  bill  of  him  the  said  John 
Styles  in  this  behalf,  undertake  or  promise,  in  manner  and  form 
as  the  said  John  Styles  hath  within  in  the  third,  fourth,  and  fifth 
counts  of  his  said  declaration,  complained  against  him.]  {Judgment 
as  in  XX.) 

^ '  C)  (Where  one  defendant  is  found  guilty  and  another  ac* 
qaiUedy)  that  the  said  Thomas  Nokes  is  guilty  of  the  [trespass] 
(or)  [the  several  trespasses]  within  laid  to  his  charge  in  manner  ^ 
and  form  as  the  said  John  Styles  hath  within  complained  against 
him ;  and  they  assess  the  damages  of  the  said  John  Styles  by 
reason  thereof  over  and  above  his  costs  and  charges  by  him 
about  his  suit  in  this  behalf  expended,  to  dollars,  and  for 

those  costs  and  charges  to  six  cents*— And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  say,  that  the  said  James 
Jackson  is  not  guilty  of  the  [trespass]  {or)  [several  trespasses] 
within  laid  to  his  charge  in  manner  and  form  as  the  said  John 
Styles  hath  within  complained  against  him.  {Judgment  as  in 
XXL) 

^  •  (•)  {Where  the  plaintiff  takes  a  verdict  on  partieular  eountSy) 
as  to  the  said  premises  in  the  first  and  third  counts  of  the  within 
declaration  contained,  that  the  said  Thomas  Nokes  is  guilty  of 
the  several  premises  laid  to  his  charge  in  the  said  first  and  third 
counts,  in  manner  and  form  as  the  said  John  Styles  hath  in  the 
said  first  and  third  counts  complained  against  him,  and  they  as- 
sess his  damages  by  reason  of  the  premises  in  the  said  first  and 
third  counts  contained,  over  and  above  his  costs  and  charges  by 
him  about  his  suit  in  this  behalf  expended,  to  dollars,  and 

for  those  costs  and  charges  to  six  cents ;  and  as  to  the  said  pre- 
noises  in  the  second  and  fourth  counts  of  the  said  declaration  con- 
tained, they  the  said  jurors,  on  their  oath,  say,  that  the  said 
Thomas  Nokes  is  not  guilty  of  the  premises  laid  to  his  charge  in 
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the  said  second  and  fourth  counts,  in  manner  and  form  as  the  said 
John  Styles  hath  in  the  said  second  and  fourth  counts  complained 
against  him.     (Judgment  as  in  XX.) 

^  *  (')  (/ft  slander  where  the  plaintiff'  took  a  verdict  on  a  partiaiaT 
county  and  there  were  several  pleas  of  justification,Y  say,  as  to  the 
said  issue  between  the  parties  aforesaid  first  within  joined,  that 
the  said  Thomas  Nokes  is  guilty  of  the  premises  in  the  said 
second  count  of  the  said  declaration  mentioned,  in  manner  and 
form  as  the  said  John  Styles  hath  in  and  by  the  said  second  count 
thereof  complained  against  him,  and  that  he  the  said  Thomas 
Nokes  is  not  guilty  of  the  residue  of  the  premises  in  the  said 
declaration  mentioned,  as  the  said  John  Styles  hath  within  thereof 
complained  against  him.  And  as  to  the  said  issue  between  the  said 
parties  aforesaid  secondly  within  joined,  the  said  jurors,  upon  their 
said  oath,  further  say,that  the  said  Thomas  Nokes,  of  his  own  wrong, 
and  without  any  such  cause  as  he  hath  in  his  second  plea  in  that 
behalf  alleged,  spoke  and  published  the  said  words  in  the  said 
second  count  mentioned,  relating  to  the  said  John  Styles  having 
in  the  service  of  the  said  Thomas  Nokes  acted  unfaithfully  and  dis- 
honestly, and  defrauded  the  said  Thomas  Nokes  of  his  money,  in 
manner  and  form  as  the  said  John  hath  in  and  by  the  said 
second  count  thereof  complained  against  him :  And  as  to  the  said 
issue  between  the  parties  aforesaid  thirdly  within  joined,  the  said 
jurors,  on  their  said  oath,  further  say,  that  the  said  Thomas  N<Aes, 
of  his  own  wrong,  and  without  any  such  cause  as  be  has  in  his 
third  plea  in  that  behalf  alleged,  spoke  and  published  the  said 
words  in  the  said  second  count  mentioned,  relating  to  the  said 
John  having  in  the  said  service  acted  unfaithfully  and  dishonestly, 
and  defrauded  the  said  Thomas  Nokes  of  his  money  in  manner  and 
form  as  the  said  John  Styles  hath  in  and  by  the  said  second  count 
thereof  complained  against  him :  And  as  to  the  said  issue  between 
the  parties  aforesaid  fourthly  within  joined,  the  said  jurors,  upon 
their  said  oath,  further  say,  that  the  said  Thomas  Nokes,  of  his 
own  wrong,  and  without  any  such  cause  as  he  hath  in  hia  fourth 
plea  in  that  behalf  alleged,  spoke  and  published  the  said  words 
in  the  said  second  count  mentioned,  relating  to  the  said  John 
having  embezzled  the  said  guinea  lefl  at  the  shop  of  the  said 
Thomas,Nokes  forthepurposein  that  behalf  in  the  said  declaration 


8  Went.  Pldgs.  239. 
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mentioned,  in  manner  and  fonn  as  the  said  John  Styles  hath  in  and  by 
the  said  second  count  thereof  complained  against  him ;  and  they 
assess  the  damages  of  the  said  John  Styles  by  reason  of  the  premises 
in  the  said  second  count  mentioned,  over  and  above  his  costs  and 
charges  by  him  about  his  suit  in  that  behalf  expended,  to 
dollars,  and  for  those  costs  and  charges  to  six  cents.  {Judg* 
meni  as  m  XX.) 

'  *  (*^)  ( Where  an  issue  is  tried^  and  damages  are  assessed  on 
another  count,  by  default,  continued  from  XL,)  as  to  the  said  issue 
within  joined  between  the  parties,  that  the  said  Thomas  Nokes 
did  undertake  and  promise,  in  manner  and  form  as  the  said  John 
Btyles  hath  within,  in  that  behalf,  complained  against  him ;  and 
they  assess  the  damages  of  the  said  John  Styles,  as  well  by  rea- 
son of  the  [not  performing  the  said  several  promises  in  the  said 
second  and  subsequent  counts  in  the  said  declaration  mentioned, 
a9  by  reason  of  the  not  performing  the  said  promise  and  under- 
taking in  the  said  first  count  of  the  said  declaration  mentioned,] 
over  and  above  his  costs  and  charges,  by  him  about  his  suit  in  this 
behalf  expended,  to  dollars,  and  for  those  costs  and 

charges  to  six  cents.  (Judgment  as  in  XVIII,) 

"^  *  (^>)  {Where  an  issue  is  tried,  and  damages  are  assessed  against 
smother  defendant  by  default  continued  from  XIL,)  that  the  said 
James  Jackson  did  undertake  and  promise,  in  manner  and  form 
as  the  said  John  Styles  hath  within  complained  against  him ;  and 
they  assess  the  damages  of  the  said  John  Styles,  by  reason  of 
the  not  performing  the  promises  and  undertakings  within  men- 
tioned, as  well  against  the  said  Thomas  Nokes  as  the  said  James 
Jackson,  over  and  above  his  costs  and  charges,  by  lym,  about  his 
suit  in  this  behalf  expended,  to  dollars,  and  for  those 

costs  and  charges  to  six  cents.     {Judgment  as  in  XVIIL) 

*  •  (")  (  Where  an  issue  is  tried  and  damages  are  assessed  upon  an 
issue  of  law,  which  has  not  been  decided,  continued  from  XIILy) 
as  to  the  issue  within  joined  between  the  said  parties,  to  be  tried 
by  the  country,  that  the  said  Thomas  Nokes  did  undertake  and 
promise,  in  manner  and  form  as  the  said  John  Styles  hath,  in  the 
said  second  and  subsequent  counts  of  his  said  declaration,  within 
complained  against  him ;  and  they  assess  the  damages  of  the 
said  John  Styles,  by  reason  of  the  not  performing  the  promises 
and  undertakings  in  the  said  counts  mentioned,  over  and  above 
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his  coets  and  charges,  by  him  about  his  suit  in  this  behalf  ei- 
pended,  to  dollars ;  and  for  those  costs  and  chargM) 

to  six  cents.  And  as  to  the  issue  within  joined,  between  the  said 
parties,  whereon  they  have  put  themselves  upon  the  judgment  of 
the  court,  the  jurors  aforesaid,  upon  their  oath  aforesaid,  bij, 
that  if  it  shall  happen,  that  judgment  shall  be  thereupon  given 
for  the  said  John  Styles,  then  they  assess  the  damages  of  the  said 
John  Styles,  by  him  sustained,  by  reason  of  the  not  perftMrmifig 
the  promise  and  undertaking  in  the  first  count  of  the  said  declan^ 
tion  within  mentioned,  over  and  above  his  costs  and  chaiges,  by 
him,  about  his  suit  in  this  behalf  expended,  to  doK 

iars ;  and  for  his  costs  and  charges  last  aforesaid,  to  six  ceoti. 
{If  the  issue  of  law  is  decided  of  M$  iern^  judgmeni  i$  hereester' 
ed;  6ttf  ifnoty  caiUmue  as  foUawi :)  But  because  it  is  unknownto 
the  said  court  here,  whether  or  not  the  said  Thomas  Ndces  will 
be  convicted  of  the  premises  aforesaid,  whereof  the  parties  sibie- 
said  have  put  themselves  upon  the  judgment  of  the  court,  there* 
fore  let  the  giving  of  judgment  in  this  behalf,  against  the  said 
Thomas  Nokes,  be  stayed  until  the  issue  aforesaid,  whereon  tfar 
said  parties  have  put  themselves  upon  the  judgment  of  the  court, 
shall  have  been  adjudged  and  determined.  And  because  the  said 
court  now  here  are  not  yet  advised  what  judgment  to  give,  of,  and 
upon  the  premises,  whereof  the  parties  aforesaid  have  pot  them- 
selves upon  the  judgment  of  the  court,  a  further  day  is  given  to 
the  said  parties,  before  the  justices  aforesaid,  at  the  capitoliotbe 
city  of  Albany,  on  the  third  Monday  of  October  next,  to  bear 
judgment  thereupon,  for  that  the  said  court  are  not  yet  advised 
^  thereof.   {Here  enter  continuances^  if  necessary^  hy  curia  adcUsn 

vuUf  as  in  XIV.  a.  to  the  term  when  the  issue  of  law  is  deddedy  sd 
then  enter  judgment  as  in  XVIIL  or  as  the  case  may  6e,  XT.) 

' '  (*^)  Where  an  issue  is  tried,  and  damages  assessed  t^  ^ 
tsttie  of  law  which  has  been  decided  for  the  pkdnt^f  conOmiedfrm 
XIV, f)  as  to  the  issue,  within  joined,  between  the  said  parties,  to 
be  tried  by  the  country,  that  the  said  Thomas  Nokes  did  under- 
take and  promise,  in  manner  and  form,  as  the  said  John  Styles 
hath  in  the  said  second  and  subsequent  counts  of  his  said  decla- 
ration, within  complained  against  him ;  and  they  assess  the  da- 
mages of  the  said  John  Styles,  by  reason  of  the  not  performing 
of  the  promises  and  undertakings,  in  the  said  counts  mentioned, 
over  and  above  his  costs  and  charges,  by  him,  about  bis  suit  in 
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this  behalf  expended,  to  dollars,  and  for  those  costs 

and  charges  to  six  cents.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  also  say,  that  they  assess  the  damages  of  the  said 
John  Styles,  by  him  sustained  by  reason  of  the  not  performing 
the  promise  and  undertaking,  in  the  said  first  count  of  the  said 
declaration,  within  mentioned,  over  and  above  his  costs  and 
charges,  by  him,  about  his  suit  in  this  behalf  expended,  to 

dollars,  and  for  his  costs  and  charges  last  aforesaid,  to  six 
cents.     {Judgment  as  in  XVIIL) 

*  ^  (^*)  ( Where  an  issue  is  tried,  and  damages  assessed  upon  an 
undetermined  issue,  to  be  tried  by  the  record,  continued  from  XV.,) 
as  to  the  issue,  within  joined,  between  the  said  parties,  to  be  tried 
by  the  country,  that  the  said  Thomas  Nokes  did  undertake,  and  pro- 
mise in  manner  and  form  as  the  said  John  Styles  hath  in  the  said  se- 
cond and  subsequent  counts  ofhis  said  declaration,  within  complain- 
ed against  him ;  and  they  assess  the  damages  ofthe  said  John  Styles, 
by  reason  of  the  not  performing  the  promises  and  undertakings, 
in  the  said  counts  mentioned,  over  and  above  his  costs  and 
charges,  by  him,  about  his  suit  in  this  behalf  expended,  to 

dollars,  and  for  those  costs  and  charges,  to  six  cents.  And 
as  to  the  issue,  within  joined,  between  the  said  parties,  to  be  tried 
by  the  record,  the  jurors  aforesaid,  upon  their  oath  aforesaid,  8ay» 
that  if  it  shall  happen  that  judgment  shall  be  thereupon  given  for 
the  said  John  Styles,  then  they  assess  the  damages  of  the  said 
John  Styles,  by  him  sustained  by  reason  ofthe  not  performing  the 
promise  and  undertaking,  in  the  first  count  of  the  said  declaration^ 
within  mentioned,  over  and  above  his  costs  and  charges,  by  him, 
about  his  suit  in  this  behalf  expended,  to  dollars,  and 

for  his  costs  and  charges,  last  aforesaid,  to  six  cents.  (If  the 
issuey  to  be  tried  by  the  record,  is  decided  of  this  term,  judgment  is 
here  entered;  but  if  not,  continue  as  follows:)  But  because  it  is 
unknown  to  the  said  court  here  whether  or  not  the  said  Thomas 
Nokes  will  be  convicted  of  the  premises  aforesaid,  whereon  issue 
is  joined  between  the  said  parties,  to  be  tried  by  the  record ; 
therefore,  let  the  giving  of  judgment  in  this  behalf,  against  the 
said  Thomas  Nokes,  be  stayed  until  the  issue  aforesaid,  whereon 
issue  is  joined  between  the  said  piirties,  to  be  tried  by  the  record, 
shall  have  been  adjudged  and  determined.  And  because  the  said 
court,  now  here,  are  not  yet  advised  what  judgment  to  give  of 
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and  upon  the  premises,  whereon  issue  is  joined  between  the  said 
parties,  to  be  tried  by  the  record,  a  further  day  is  given  to  the 
said  parties,  before  the  justices  aforesaid,  at  the  cspitol  in 
the  city  of  Albany,  on  the  third  Monday  of  October  next,  to  heir 
judgment  thereupon,  for  that  the  said  court  are  not  yet  advised 
thereof.  {Here  enter  conHnuanceSy  if  necessary^  by  curia  adam 
oiitt,  as  in  XVI.  a.  totheterm  when  the  issue^  to  he  tried  by  the  reeori, 
is  decided^  and  then  enterjudgmeni,  asinX  VI IL  ^  or  as  die  ease  msi 
00,  XX* ) 

' *  (^')  {Where  €m  issue  is  tried,  and  damages  assessed  upon  » 
issue,  which  had  been  tried  by  the  record,  continued  from  XVI,)  u  to 
the  issue  within  joined,  between  the  said  parties,  to  be  tried  by 
the  country,  that  the  said  Thomas  Nokes  did  undertake,  and  pro- 
mise,in  manner  and  form,  as  the  said  John  Styles  hathy  in  the  said 
second  and  subsequent  counts  of  his  said  declaration  within  con* 
plained  against  him ;  and  they  assess  the  damages  of  the  said  John 
Styles,  by  reason  of  the  not  performing  of  the  promises,  and  under- 
takings, in  the  said  counts  mentioned,  over  and  above  his  costs. 
and  charges,  by  him  about  his  suit  in  this  behalf  expended,  to 

dollars,  and  for  those  costs  and  charges,  to  six  cents.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  also  say,  thatthej 
assess  the  damages  of  the  said  John  Styles,  by  him  sustained,  bj 
reason  of  the  not  performing  the  promise,  and  undertaking,  is 
the  said  first  count  of  the  said  declaration  within  mentiooed. 
.  over  and  above  his  costs  and  charges,  by  him  about  his  suit  in  this 
behalf  expended,  to  dollars,  and  for  his  costg  and 

charges  last  aforesaid,  to  six  cents.     {Judgment  a*  in  XVIIJ*) 

d  .(le)  (  Where  a  special  verdict  is  found.)  That  (4^;.  statiiig^ 
facts  proved  at  the  trial,  wilh  certainiy  and  precision.)  Bat  whe- 
ther or  not,  upon  the  whole  matter  aforesaid,  by  the  jurors  afore- 
said, in  form  aforesaid  found,  the  {stating  the  substance  of  theitnt 
joined  as  thus,)  [the  said  Thomas  Nokes  be  guilty  of  the  trespass 
within  specified,]  the  jurors  aforesaid  are  altogether  ignorant; 
and  therefore  they  pray  the  advice  of  the  said  court  before  the 
justices  aforesaid ;  and  if  upon  the  whole  matter  aforesaid,  it  ahiU 
seem  to  the  said  court  that  {stating  the  affirmatioe  or  negatist  of 
the  issue,  according  as  it  makes  for  or  against  the  pUM^t  ^ 
Otif ;)  [that  the  said  Thomas  Nokes  is  guilty  of  the  trespass 
aforesaid,]  then  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
say,  that  {again  stating  the  ajirmative  or  negative  ofiksitfift.^ 


[that  tjnB  said  Thomas  Nokes  is  guilty  thereof,  in  manner  and 
form  as  the  said  John  Styles  hath  within  complained  against  him ;] 
and  in  that  case  they  assess  the  damages  of  the  said  John  Styles, 
by  reason  ihereof,  over  and  above  his  costs  and  charges,  by  him 
about  his  suit  in  this  behalf  expended,  to  dollars, 

and  for  those  costs  and  charges,  to  six  cents.  But  if,  upon  the 
whole  matter  aforesaid,  it  shall  seem  to  the  court,  that  {steUing 
the  negative  or  affirmative  of  the  issue^  as  it  make^  for  or  gainst 
the  defendant^  as  thus;)  [that  the  said  Thomas  Nokes  is  not 
^ilty  of  the  trespass  aforesaid,]  then  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  say  that  {again  stating  the  negative  or 
tiffirmatroe  of  the  issue^)  [that  the  said  Thomas  Nokes  is  not  guilty 
thereof,  in  manner  and  form  as  the  said  John  Styles  hath  within 
complained  against  him.]     {Judgment  as  in  XVIIL  a.  (2.) 

^ '  (^^)  (^<^  defendant  on  non  assumpsit,)  that  the  said  Thomas 
Nokes  did  not  undertake  and  promise,  in  manner  and  form  as  the 
said  John  Styles  hath  within  complained  against  him.  {Judgment 
as  in  XXI L) 

d  •  ^18^  ^jp^  defendant  on  not  guilty,  in  case  or  trover,)  that  the 
said  Thomas  Nokes  is  not  guilty  of  the  premises  within  laid  to  his 
charge,  in  manner  and  form  as  the  said  John  Styles  hath  within 
complained  against  him.     {Judgment  asinXXIL) 

d  t  ^19^  ^p^  defendant  on  not  guilty  in  trespass,)  that  the  said 
Tbomas  Nokes  is  not  guilty  of  the  several  trespasses  within  laid 
to  his  charge,  in  manner  and  form,  as  the  said  John  Styles  hath 
within  complained  against  him.     {Judgment  as  in  XXIL) 

d  e  ^so^  ^jp^  defendant  on  nil  debet,)  that  the  said  Thomas  Nokes 
doth  not  owe  to  the  said  John  Styles  the  within  mentioned  sum 
of  dollars,  or  any  part  thereof,  in  manner  and  form 

as  the  said  John  Styles  hath  within  complained  against  him. 
(Judgment  as  in  XXIL)    , 

**  {'^)  {For  defendant  on  non  est  factum  in  debt,  or  covenant,)  that 
the  [writing  obligatory,]  {or)  [articles  of  agreement,]  {or)  [inden- 
ture,] {or)  [deed  poll,]  {as  in  the  plea,)  is  not  the  deed  of  the  said 
Thomas  Nokes,  as  the  said  John  Styles  halh  within  in  that  behalf 
alleged.     {Judgment  as  in  XXIL) 

d  e  ^»^  ^p^  defendant  an  a  plea  in  abatement  of  misnomer,)  that 
the  said  Thomas  Nokes  was  not,  at  the  time  of  exhibiting  the  said 
bill  by  the  said  John  Styles  in  this  behalf;  nor  hath  he,  at  any 

Vol.  II.  94 


'748  APPENDIX. 

time  hitherto,  been  called  or  known  by  the  name  of  Jacob  Nokes, 
in  manner  and  form  as  the  said  John  Styles  hath  within  alleged. 
{See  how  to  enter  judgmenty  XXIL  h.) 

,  •  (")  {Fordefendanty wh  reihere  aresetercl  issues^ andaUfMmdfor 
him.)  As  to  the  first  isdue,  within  joined  between  the  said  parties, 
say,  upon  their  oath,  that  [the  said  Thomas  Nokes,  at  the  time  of 
the  making  of  the  several  promises  in  the  first  and  second  counts 
of  the  said  declaration  within  mentioned,  was  an  infant  within  the 
age  of  twenty-one  years,  in  manner  and  form  as  the  said  Thomas 
Nokes  hath  within  in  that  behalf  alleged :]  And  as  to  the  second  iasoe 
within  joined  between  the  said  parties,  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  say,  that  [the  goods,  wares,  and  merchandise, 
in  the  third  and  fourth  counts  of  the  said  declaration  within  men* 
tioned,  were  not  necessary  or  suitable  to  the  degree,  estate,  or 
condition  of  the  said  Thomas  Nokes,  in  manner  and  form  as  the 
said  John  Styles  hath  within  in  that  behalf  alleged :]  And  as  to  the  last 
issue  within  joined  between  the  said  parties,  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  say,  that  [the  said  Thomas  Nokes  did 
not,  after  he  attained  the  age  of  twenty -one  years,  assent  to,  ratify, 
or  confirm,  the  several  promises  or  undertakings  in  the  fifth  and 
sixth  counts  of  the  said  declaration  within  mentioned,  or  any  of 
them,  in  manner  and  form  as  the  said  John  Styles  hath  within  in 
that  behalf  alleged.]     {Judgment  as  in  XXIL) 

*  *  (^)  {In  actions  ex  delicto,  where  the  issue  is  found  for  tfte 
defendantf  but  damages  are  assessed  against  another  defemdani  kf 
defauUy  continued  from  XI L)  Say  upon  their  oath  that  the  asdi 
James  Jackson  is  not  guilty  of  the  several  trespasses  within  laid 
to  his  charge,  in  manner  and  form  as  the  said  John  Styles  hath 
within  complained  against  him :  And  they  assess  the  damages  of 
the  said  John  Styles  against  the  said  Thomas  Nokes,  by  reason 
of  the  premises  within  mentioned,  over  and  above  his  costs  and 
charges  by  him,  about  his  suit  in  this  behalf  expended,  to 

dollars,  and  for  those  costs  and  charges,  to  six  cents. 
{Judgment  as  in  XXL) 

^ '  {^)  {In  actions  ex  contractu,  where  there  is  a  judgmeat  ofde- 
fauU  against  one  defendant,  and  the  issue  is  found  for  the  others  eon- 
tinuedfrom  XII,)  Say  upon  their  oath  that  the  said  James  Jade. 
9on  did  not  undertake  or  promise,  in  manner  and  form  as  the  said 
John  Styles  hath  within  complained  against  him ;  Whereupon 
the  said  jurors  are  discharged  from  inquiring  against  the  said 
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Thomas  Nokes  what  damages  the  said  John  Styles  hath  sustained 
by  reason  of  the  premises  within  mentioned.  {Judgment  as  in 
XXIL  c.) 


XVIII.    JUDGMENT  FOR  PLAINTIFF  ON  VERDICT  IN  AS- 
SUMPSIT, CASE,  COVENANT  AND  TRESPASS. 

(  Continue  from  XVII.  as  foUotos :)  [Therefore]  it  is  considered 
that  the  said  John  Styles  do  recover  against  the  said  Thomas 
Nokes  his  said  damages,  costs,  and  charges,  by  the  jurors 
aforesaid,  in  form  aforesaid  assessed,  and  also  dollars,  for 

his  said  costs  and  charges,  by  the  said  court  now  here  adjudged, 
of  increase  to  the  said  John  Styles,  and  with  his  assent ;  which 
said  damages,  costs,  and  charges,  in  the  whole,  amount  to 
dollars,'*  [and  the  said  Thomas  Nokes  in  mercy,  ^c] 

VABIATIONS. 

*  (*)  (//■  the  judgment  be  not  rendered  of  the  first  term  after  the 
cause  is  ready  to  receive  final  judgment,  continue  by  curia  advisari 
vuli  to  the  term  of  which  judgment  is  entered,  as  follows :)  And 
because  the  said  court,  before  the  justices  aforesaid,  now  here, 
are  not  yet  advised  what  judgment  to  give  of  and  upon  the  pre- 
mises, a  day  is  therefore  given  to  the  parties  aforesaid,  before 
the  justices  aforesaid,  until  the  [third  Monday  of  October  next, 
at  the  capitol  in  the  city  of  Albany,]  to  hear  the  judgment  of  the 
said  court  thereupon  ;  for  that  the  said  court,  before  the  justices 
aforesaid,  now  here,  are  not  yet  advised  thereof,  &c.  At  which 
day,  before  the  justices  aforesaid,  at  the  capitol  aforesaid,  come 
the  parties  aforesaid,  by  their  attornies  aforesaid ;  and  because 
the  said  court,  before  the  justices  aforesaid,  now  here,  are  not 
yet  advised  what  judgment  to  give  of  and  upon  the  premises,  a 
day  is  therefore  given  to  the  parties  aforesaid,  before  the  justices 
aforesaid,  until  the  [first  Monday  of  January  next,  at  the  said 
capitol,]  to  hear  the  judgment  of  the  said  court  thereupon ;  for 
that  the  said  court,  before  the  justices  aforesaid,  now  here,  are 
not  yet  advised  thereof,  &c.  (Repeating  these  continuances  untU 
the  term  when  judgment  is  entered,  and  then  enter  it  thus :)  At 
which  day,  before  the  justices  aforesaid,  at  the  capitol  aforesaid, 
eome  the  parties  aforesaid,  by  their  attornies  aforesaid,  and  here- 
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upon  all  and  singular  the  premises  being  seen,  and  by  the  said 
court,  before  the  justices  aforesaid,  now  here,  fblly  understood, 
and  mature  deliberation  being  thereupon  had, 

'  (')  {If  the  judgment  is  upon  a  tpecud  verdtet,  and  is  entered 
wUhout  any  canUnuance  by  curia  advisari  rnltj  say^)  And  hereupon 
all  and  singular  the  premises  being  seen,  and  by  the  said  court, 
before  the  justices  aforesaid,  now  here,  fully  understood,  and  ma- 
ture deliberation  being  thereupon  had, 

*  (^)  ( TVhere  an  issue  to  be  tried  by  the  court  is  determined  for 
ike  plaintiff  after  the  trial  of  the  issue  offact^  as  in  XVIL  d  e  (12.) 
say,)  And  hereupon  all  and  singular  the  premises  aforesaid, 
whereon  the  said  parties  have  put  themselves  upon  the  judgment 
of  the  court,  being  seen  and  by  the  court  now  here  fuUy  under- 
stood,  and  mature  dehberation  being  thereupon  had,  it  appears  to 
the  said  court  here,  that  the  first  count  of  the  declaration  afore- 
said, and  the  matters  therein  contained,  are  sufficient  in  law  for 
the  said  John  Styles  to  have  and  maintain  his  aforesaid  action 
against  the  said  Thomas  Nokes  :  Therefore, 

'  (*)  {Where  an  issff  to  be  tried  by  the  record  is  determined  far 
the  plaintiff  after  the  trial  of  the  issue  of  fact,  as  in  XVIL  d  e  (14.) 
if  it  was  on  a  replication  of  md  tid  record,  say ;)  and  the  said 
Thomas  Nokes,  although  now  solemnly  called  upon  in  open  court 
to  appear,  and  produce  the  said  record  by  him  above  in  pleading 
alleged,  comes  not,  nor  producf  s  the  same,  but  therein  wholly 
fails  and  makes  default ;  Therefore,  {but  if  it  was  on  a  plea  of 
md  tid  record,  say,)  whereupon  the  record  aforesaid  being  seen 
and  inspected  by  the  said  court,  before  the  justices  thereof  now 
here,  it  sufficiently  appears  to  the  said  court,  that  there  is  such  a 
record  of  a  recovery  against  him  the  said  Thomas  Nokes,  at  the 
suit  of  the  said  John  Styles,  as  he  the  said  John  Styles  hath 
above  in  his  said  declaration  alleged  :  Therefore, 

^  {If  the  defendant  has  pleaded  non  est  factum,  substitute^) 
And  let  the  said  Thomas  Nokes,  inasmuch  as  he  has  denied  his 
deed,  be  taken,  d^c. 

XIX.  JUDGMENT  FOR  PLAINTIFF  IN  DEBT. 

{Continue  from  XVIL  as  follows :)  .  [Therefore]  it  is  const- 
dared  that  the  said  John  Styles  do  recover  against  the  said  Hlomas 


APFENDDL.  740 

Nokes  his  said  debt,  and  his  damages,  costs,  and  charges  afore- 
said, to  dollars,  by  the  jurors  aforesaid,  in  form  aforesaid 
assessed,  and  also  dollars,  for  his  said  costs  and  charges, 
by  the  court  now  here  adjudged  of  increase  to  the  said  John 
Styles,  and  with  his  assent,  ^  [and  the  said  Thomas  Nokes  in 
mercy,  dec] 

VARIATIONS. 

•  ^  (-Same  as  in  XYIIL) 

XX.  JUDOMEN'T  WHERE  PLAINTIFF  TAKES  A  VERDICT 
ON  A  PARTICULAR  COUNT,  OR  WHERE  SOME  ISSUES 
ARE  FOUND  FOR  THE  PLAINTIFF,  AND  SOME  FOR 
THE  DEFENDANT. 

{Continue  from  XVIL  as  follows:)  *  [Therefore]  it  is  considered 
that  the  said  John  Styles  do  recover  against  the  said  Thomas 
Nokes,  his  said  damages,  costs,  and  charges,  by  the  jurors  afore- 
said, in  form  aforesaid  assessed,  and  also  the  sum  of  dol- 
lars, for  his  said  costs  and  charges,  by  the  said  court  now  here 
adjudged  of  increase  to  the  said  John  Styles,  and  with  his  assent, 
which  said  damages,  costs,  and  charges,  in  the  whole,  amount  to 
dollars,  ^  [and  the  said  Thomas  Nokes  in  mercy,  dec] 
And  that  the  said  John  Styles  also  be  in  mercy  for  his  false  claim 
a^inst  the  said  Thomas  Nokes,  as  to  the  premises  whereof  the 
said  Thomas  Nokes,  by  the  '^  [jury]  aforesaid,  in  form  aforesaid,  is 
acquitted ;  and  let  the  said  Thomas  Nokes  go  thereof  without 
day. 

VARIATIONB. 

•  (»)  {Same  as  in  XVllL  a  (1.)  a  (2.) 

•  (')  {Where  an  issue  to  he  tried  hy  the  court  is  determined  for 
the  defendant  after  the  trial  of  the  issue  offactf  as  in  XVIIf  d  e 
(12.)  if  it  was  on  demurrer  to  a  declaration  or  replication^  sa§) 
whereupon  all  and  singular  the  premises  aforesaid,  being  seea, 
and  by  the  said  court  here  fully  understood,  and  mature  delibe* 

'  As  to  costs  in  this  case,  see  2  R,  8t.  617. 
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ration  being  thereupon  had,  it  appears  to  the  said  court  here  thait 
the  [declaration,]  {or)  [replication,]  aforesaid,  and  the  matters 
therein  contained,  are  not  sufficient  in  law  for  the  said  J<^ 
Styles,  to  have  and  maintain  his  aforesaid  action  thereof  against 
the  said  Thomas  Nokes":  Therefore,  {crifU  toas  ondemurrer  to 
a  plea  or  rejoinder,  proceed  as  above  to  '^  dedaraiion,*^  and  then 
continue,)  said  [plea,]  {or)  [rejoinder,]  by  the  said  Thomas  Nokes 
above,  in  manner  and  form  pleaded,  and  the  matters  therein  con- 
tained, are  sufficient  in  law  to  bar  and  preclude  the  said  J<^ 
Styles  from  having  or  maintaining  his  aforesaid  action  thereof 
against  the  said  Thomas  Nokes :  Therefore, 

*  (3)  (  Where  an  issue  to  be  tried  by  the  record  is  determined  for 
the  defendant  after  the  trial  of  the  issue  of  faciy  as  in  XV JL  d  e 
{14,)  if  it  was  on  a  replic€Uion  of  nul  tid  record^  say^)  whereupoD 
the  record  aforesaid,  being  seen  and  inspected  by  the  aaid  court, 
before  the  justices  thereof  now  here,  it  sufficiently  appears  to 
the  said  court  that  there  is  such  a  record  of  a  recovery  against 
him  the  said  Thomas  Nokes,  at  the  suit  of  the  said  John  Styles, 
as  he  the  said  Thomas  Nokes  hath  above  in  pleading  alleged : 
Therefore,  {but  if  it  was  on  a  plea  of  nul  tiel  record,  say^)  and  the 
said  John  styles  hath  not  here  in  court  the  said  record  by  him 
above  in  his  said  declaration  alleged,  nor  doth  he  produce  the 
same,  but  therein  wholly  fails  and  makes  default:  Therefore, 

"^  {Same  as  in  XVllL  b.) 

^  (»)  court 

""  (')  record 

XXI.  JUDGMENT  WHERE   ONE  DEFBND4NT  IS   FOUND 
GUILTY,  AND  ANOTHER  ACQUITTED. 

{Continue  from  XVII.  as  follows:)  '  [Therefore]  it  is  consi- 
dered that  the  said  John  Styles  do  recover  against  the  said  Tlio- 
mas  Nokes  his  said  damages,  costs,  and  charges,  by  the  jurors 
aforesaid,  in  form  aforesaid  assessed,  and  also  the  sum  of 
dollars,  for  his  said  costs  and  charges,  by  the  said  court  now 
here  adjudged  of  increase  to  the  said  John  Styles,  and  with  his 
assent ;  which  said  damages,  costs,  and  charges,  in  the  whole, 
amount  to  dollars ;  ^  [and  the  said  Thomas  Nokes,  in  mer* 

cy,  ^c]    It  is  also  considered  by  the  said  court  here,  that  the 
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said  John  Styles  take  nothing  by  his  said  bill,  as  against  the  said 
James  Jackson,  but  that  he  and  his  pledges  to  prosecute  be  in 
mercy,  &c.,  and  that  the  said  James  Jackson  do  go  thereof  with- 
out day,  d^c;  and  it  is  further  considered  by  the  said  court  here, 
that  the  said  James  Jackson  do  recover  against  the  said  John 
Styles  dollars,  for  his  costs  and  charges  by  him  about  his 

defence  in  this  behalf  laid  out  and  expended,  by  the  said  court 
now  here  adjudged  to  the  said  James  Jackson,  and  with  his  as- 
sent, according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  and  that  the  said  James  Jackson  have  execution  there- 
of, d^c. 

VARIATIONS. 

'  (Same  as  in  XVIII.  a  (1.)  a  (2.) 
"  {Same  as  in  XVIIL  h.) 


XXII.    JUDGMENT  FOR  DEFENDANT. 

{Continue  from  XVII.  as  follows :)  '  [Therefore]  it  is  consi- 
dered that  ^  [the  said  John  Styles  take  nothing  by  his  said  bill, 
but  that  he  and  his  pledges  to  prosecute  be  in  mercy,  dtc]  and 
that  that  the  said  "^  [Thomas  Nokes]  do  go  thereof  without  day, 
dec.  And  it  is  further  considered  by  the  said  court  now  here, 
that  the  said  *'  [Thomas  Nokes]  do  recover  against  the  said  John 
Styles  dollars  for  his  costs  and  charges  by  him  about  his 

defence  in  this  behalf  laid  out  and  expended,  by  the  said  court 
here  adjudged  to  the  said  Thomas  Nokes,  and  with  his  assent, 
according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided ;  and  that  the  said  Thomas  Nokes  have  execution  thereof, 

VABIATI0N8. 

*  {Same as  XVIIL  a{\.)a  (2.) 

^  {If  it  be  on  a  plea  in  abaiemeni,  substitute^)  the  said  bill  of  the 
said  John  Styles  be  quashed,  dec.  {If  U  be  a  plea  of  misnomer j 
costs  are  not  aUowed.)  ^ 


1  See  2  R.  St.  618.  s.  29. 
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'  {If  there  was  a  defauU  againti  cm  defendani^  Md  m  tMtnc 
found  for  OHoiher  fin  am  adim  ex  coatraeiu,a8  in  XVII,  d.  e.(25.) 
inaeri  here  mUy  the  name  of  the  defendant  who  pleaded.) 

JUDGMENTS  ON  NUL  TIEL  RECORD. 


XXIXI.   FOR   THE    PLAINTIFF   ON    A   REPLICATION  OF 

NUL  TIEL  RECORD. 

(Continue  from  IV.  or  VII.  asfdhws :)  •  [But  because  the  said 
court  now  here  are  not  yet  advised  what  judgment  to  give  of  and 
upon  the  premises,  a  day  is  therefore  given  to  the  parties  afore- 
said, before  the  justices  aforesaid,  at  the  academy  in  the  towa  of 
Utica,  on  the  first  Monday  of  July  next,  to  hear  judgment  there- 
upon ;  for  that  the  said  court  now  here,  are  not  yet  advised  there* 
of,  &c.p  ^  At  which  day,  before  the  justices  aforesaid,  at  the 
[academy]  aforesaid,  comes  the  said  John  Styles,  by  his  attonej 
aforesaid ;  and  the  said  Thomas  Nokes,  although  now  solemnly 
called  upon  in  open  court  to  appear,  and  produce  the  said  record 
by  him  above  in  pleading  alleged,  comes  not,  nor  produces  the 
same,  but  therein  wholly  fails  and  makes  default.  *"  [Therefore  it 
is  considered  that  the  said  John  Styles  do  recover  against  the 
said  Thomas  Nokes  his  said  debt,  and  also  for  his  damages 

which  he  hath  sustained,  as  well  on  occasion  of  the  detain- 
ing the  said  debt,  as  for  his  costs  and  charges  by  him  about  his 
suit  in  this  behalf  expended,  by  the  said  court  now  here  ad- 
judged to  the  said  John  Styles,  and  with  his  assent,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided ;  and  the 
said  Thomas  Nokes  in  mercy,  dec] 

VASIATIONS. 

■  ( This  is  the  form  where  the  record  is  of  this  court ;  if  the  recard 
of  another  court  of  this  state  be  pleadedy  substitute,)  And  hereupon 
the  said  Thomas  Nokes  is  commanded  that  he  have  the  said 
record  before  the  justices  of  the  said  court,  on  the  first  Monday 
of  July  next,  at  the  academy  in  the  town  of  Utica,  and  that  be 

^  The  foregoing  usually  forms  a  part  of  the  replication,  and  whei^ 
it  does,  should  not  be  repeated. 
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fail  not  at  his  peril.     The  same  day  is  given  to  the  said  John 
Styles,  at  the  same  place.^ 

^{Ifihe  iaaue  he  noi  determined  this  term^  here  imeH  cmUinU" 
ances  hy  curia  advisari  vult,  as  in  XVL  a.  until  it  is  determined.) 

^(Jf  the  action  be  any  other  than  dehty  substitute  an  interlocutory 
judgmentj  award  of  inquiry,  4(^.  andjudgmenty  as  in  XX XIX J) 


XXIV.  JUDGMENT  FOR  DEFENDANT  ON  A  REPLICATION 

OF  NUL  TIEL  RECORD. 

{Same  as  XXIIL  or  XXIIL  a,  to  "  at  which  day,"  and  thenpro^ 
ceed  as  follows)  *  At  which  day,  before  the  justices  aforesaid,  at 
the  academy  aforesaid,  come  the  parties  aforesaid,  by  their  re- 
spective attomies  aforesaid:  whereupon  the  record  aforesaid, 
being  seen  and  inspected  by  the  said  court,  before  the  justices 
thereof  now  here,  it  sufficiently  appears  to  the  said  court  that 
there  is  such  a  record  of  a  recovery  against  him  the  said  Thomas 
Nokes,  at  the  suit  of  the  said  John  Styles,  as  he  the  said  Thomas 
Nokes  hath  above  in  pleading  alleged.  Therefore  it  is  considered 
{enter  judgment  as  in  XXIL) 

VARIATIONS. 

^  {Same  as  in  XXIIL  b.) 


XXV.   JUDGMENT  FOR   PLAINTIFF  ON   A  PLEA  OF  NUL 

TIEL  RECORD. 

{Continue  from  IV,  or  VIL  asfoUows,) "  [But  because  the  court 
now  here  are  not  yet  advised  what  judgment  to  give  of  and  upon 
the  premises,  a  day  is  therefore  given  to  the  parties  aforesaid, 
before  the  justices  of  this  same  court,  on  the  first  Monday  of 
July  next,  at  the  academy  in  the  town  of  Utica,  to  hear  judg- 
ment  thereon,  for  that  the  court  now  here  are  not  yet  advised 
thereof,  dec.]^  ^  At  which  day,  before  the  justices  aforesaid,  at 



'  The  foregoing  usually  forms  a  part  of  the  replication,  and  where 
it  does,  should  not  be  repeated. 

Vol.  II.  95 
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the  [academy]  aforesaid,  oome  die  parties  aldiesaidy  by  thtir 
respective  attoroies  aforesaid:  whereapoB  the  reeori  dbn* 
said,  being  seen  and  inspected  by  the  said  covrty  belbre  the 
justices  thereof  now  here,  it  saffioieiftiy  afipears  to  the  nid 
court,  that  there  is  such  a  record  of  a  recovery  against  him 
the  said  Thomas  Nokes,  at  the  suit  of  the  said  John  Styks, 
as  he  the  said  John  Styles  hath  above  in  his  said  decla- 
ration alleged.  "^  [Therefore  it  is  considered  that  the  said  Joho 
Styles  do  recover  against  the  said  Thomas  Nokes  hii  said 
debt,  and  also  dollars  for  his  damages  which  he 

hath  sustained,  as  well  on  occasion  of  the  detaining  the  aud 
debt,  as  for  his  costs  and  charges  by  him  about  his  suit  in 
this  behalf  expended,  by  the  said  court  now  here  adjudged  to 
the  said  John  Styles,  and  with  his  assent,  according  to  the  foim 
of  the  statute  in  such  case  made  and  provided;  and  the  said 
Thomas  Nokes  in  mercy,  dec] 

VARIATIONS. 

*  ( The  above  is  the  form  where  the  record  is  of  this  courL  tfik 
record  of  another  court  of  this  state  he  declared  on,  subsHtutet)  And 
because  the  said  John  Styles  hath  not  the  said  record  now  here 
in  court,  it  is  commanded  to  him  that  he  have  the  same  before  the 
justices  of  this  same  court,  on  the  first  Monday  of  July  next,  at 
the  academy  in  the  town  of  Utica ;  and  that  he  fail  not  at  his 
peril.  The  same  day  is  given  to  the  said  Thomas  Nokes,  at  the 
same  place.^ 

"^  (Sa$ne  as  in  XXIIl.  b.) 

'  {If  the  action  be  any  other  than  debt,  substUsUe  interkaOBrf 
judgment^  ^,  as  in  XXXIX.) 

^XVi.  jmDQMETIT  FOR  DBFEmNUTT  011  A  FLBA  OF  VCl 

ttEL  RISCORB. 

{Sam  as  in  XXV.,  or  XXV.  u.io'*ai  wMch  day,"*«l  ikenfr^ 
ceedasfeUoms :)  *  At  which  day,  befove  the  justices  afinresaid,  at 
theacadcfmy  aforesaid,  cDne  the  parties  aforesaid,  by  ^eirie- 
spective  attomies  aforesaid :  and  the  said  John  ^les  hath  not 
here  in  court  the  said  record  by  him  above  in  his  said  declaratioD 

_. . 11  mm  ■■•■J 

'  See  ante,  763.  n. 


•tltfed,  near  doth  he  produce  the  same,  hut  thereia  wholly  fails 
and  makes  default :  Therefore  it  is  considered,  (enter  judgmenst 
aainXXn.) 

VARIATIONS. 

'' {Same  OM  XXIIL  h.) 

JUDGMENTS  ON  DEMURRER. 


XXVII.   JUDGMENT   FOR   PLAINTIFF  ON  DEMURRER  TO 
A  DECLARATION  OR  REPLICATION. 

(Conftmie  frcm  TV,  or  TIL  €U  follows :)  But  because  the  said 
csiNurt,  now  here,  are  not  yet  advised  wl^at  judgment  to  give  of 
Mid  upon  the  premises,  a  day  is  given  to  the  parties  aforesaid^ 
before  the  justices  of  the  same  court,  on  the  first  Monday  of 
July  next,  at  the  academy  in  the  town  of  Utica,  to  hear  judg- 
nenl  thereupon :  for  that  the  said  court  now  here  are  not  yet 
ftdvised  thereof,  d(c.  *  At  which  day,  before  the  justices  afore* 
said,  at  the  [academy]  aforesaid,  come  heire  as  well  the  said  John 
Styles  as  the  said  Thomae  Nokes,  by  their  respective  fUtor- 
nies  aforesaid ;  whereupon  all  and  singular  the  premises  afore- 
said, being  seen,  and  by  the  said  court  here  fully  understood,  and 
mature  deliberation  being  thereupon  had,  it  appears  to  the  said 
CAurt  here  that  the  [declaration,]  (or)  [first  count  of  the  decla- 
ration,] (or)  [replication,]  aforesaid,  and  the  matters  therein 
contained,  are  sufficient  in  law  for  the  said  John  Styles  to  have 
Qkud  maintain  his  aforesaid  action  thereof  against  the  said 
fhomas  Nokes  ;^  [therefore  it  is  considered  that  the  said  John 
S^les  do  recover  against  the  said  Thomas  Nokes  his  said  debt, 
and   also  for  his   damages,   which    he  hath  sustained, 

as  well  on  occasion  of  the  detaining  the  said  debt,  as  for  his 
costs  and  charges  by  him  about  his  suit,  in  this  behalf  ex- 
pended, by  the  said  court  now  here  adjudged  to  the  said  John 
Styles,  and  with  his  assent,  aiyl  the  said  Thomas  Nokes,  in 
mercy,  dsc] 

VABIATI0N8. 

*  (If  the  demurrer  be  not  decided  this  termy  here  insert  conii$iU' 
anees  hy  carta  admsari  wit,  as  in  XIV.  a.  until  it  is  decided.) 
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^  (IfU  be  any  other  than  an  action  ofdebt^  substUvte  tfUedoaOm^ 
judgment,  4^.,  as  in  XXXIX.) 


XXVIII.  THE  LIKE  FOR  THE  DEFENDANT. 

(Same  as  XXVIL  to  the  words  "  therein  contained,"  and  (toi 
continue  ajsfoUows :)  are  not  sufficient  in  law  for  the  said  John 
Styles,  to  have  and  maintain  his  aforesaid  action  thereof  agaiiut 
the  said  Thomas  Nokes  :  Therefore  it  is  considered,  (eitfer  jd^- 
ment  as  in  XXIL) 

XXIX.   FOR  THE  PLAINTIFF  ON  DEMFRRER  TO  A  FLEA 

OR  REJOINDER. 

{Same  as  in  XXVIL  to  <'  that  the  declaration,''  and  then  ontftmie 
as  foUotos :)  that  the  said  [plea,]  {or)  [rejoinder,]  by  the  said 
Thomas  Nokes  above,  in  manner  and  form  aforesaid  pleaded,  and 
the  matters  therein  contained,  are  not  sufficient  in  law  to  bar  or 
preclude  the  said  John  Styles  from  having  or  maintaining  bis 
aforesaid  action  thereof  against  the  said  Thomas  Nokes.  (Ifv^ 
debit  enter  judgment  as  in  XXVII:  If  in  any  oiher  adioih  ^^ 
interlocutory  judgmenty  4^.,  as  in  XXXIX.) 

XXX.   THE  LIKE  FOR  THE  DEFENDANT. 

{Same  as  in  XXVIL  to  "  that  the  declaration,"  andOencc^ 
tinue  as  follows :)  that  the  said  [plea,]  (or)  [rejoinder,]  by  the 
said  Thomas  Nokes  above,  in  manner  and  form  pleaded,  and  the 
matters  therein  contained,  are  sufficient  in  law  to  bar  and  pre- 
clude the  said  John  Styles  from  having  or  maintaining  his  afore* 
said  action  thereof  against  the  said  Thomas  Nokes :  therefore  it 
is  considered,  {enter  judgment  as  in  XXIL) 

XXXI.     FOR    DEFENDANT  ON   DEMURRER    TO  A  PIB^ 

IN  ABATEMENT. 

{Same  as  in  XXVIL  to  "  that  the  declaration,"  and  then  na^ 
tinue  asfoUows :)  That  the  said  plea  by  the  said  Thomas  Nokes 
above  in  manner  and  form  aforesaid  pleaded  in  abatement,  and  the 
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matters  therein  contained  are  sufficient  in  law  to  quash  the  bill  of 
the  said  John  Styles.  Therefore  it  is  considered  that  the  said 
bill  of  the  said  John  Styles  be  quashed.  {Proceed  to  enter  judf 
mem  as  in  XXIL  hJ) 

XXXII.   FOR  DEFENDANT  ON  DEMURRER  TO  A  REPLI- 
CATION TO  A  PLEA  IN  ABATEMENT. 

{Same  as  in  XXVIL  to  "  that  the  declaration,"  and  then  con" 
tinue  as  follows :)  That  the  replication  aforesaid  by  the  said  John 
Styles,  above  in  manner  and  form  aforesaid  pleaded,  and  the 
matters  therein  contained  are  not  sufficient  in  law  to  maintain  the 
aforesaid  bill  of  the  said  John  Styles :  Therefore  it  is  considered, 
{asinXXXL) 

JUDGMENTS  BY  CONFESSION. 


XXXIII.   WHERE  THE  WHOLE  OF  THE  DEBT  DEMAND- 
ED IS  CONFESSED. 

{Continue  from  IT.  or  VIL  as  follows :)  And  hereupon  the  said 
John  Styles  prays  judgment,  and  his  debt  and  damages  so  ac- 
knowledged, together  with  his  costs  and  charges  by  him  about 
his  suit  in  this  behalf  expended,  to  be  adjudged  to  him.  There- 
fore it  is  considered  that  the  said  John  Styles  do  recover  against 
the  said  Thomas  Nokes  his  said  debt,  and  his  damages  to  so 

in  form  aforesaid  acknowledged,  and  also  for  his  costs  and 

charges  by  the  said  court  now  here,  adjudged  to  the  said  John 
Styles,  and  with  his  assent ;  and  the  said  Thomas  Nokes  in 
mercy,  d^c. 

XXXIV.  WHERE  PART  ONLY  OF  THE  DEBT  IS  CON- 
FESSED. 

{Continue  from  IV.  or  VIL  asfoOows :)  And  hereupon  the  said 
John  Styles  freely  here  in  court  remits  to  the  said  Thomas  Nokes 
the  sum  of  residue  of  the  said  debt  above  demanded,  and 

all  damages  by  him  sustained  on  occasion  of  the  detaining  there- 
of; and  the  said  John  Styles  prays  judgment,  and  the  said  sum 
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of  paroel  of  the  debt  elwYe  deviiode4>  md  him  dmni^|on  so 
aofanoviedged  ae  aioretaid>  legedie»  with  hie  eoals  wed  che^gee  fay 
Wm  abent  hie  euit  id  thie  behalf  expended,  to  be  adjudged  tohi& 
Therefore  it  is  considered  that  the  said  Joha  Styles  da  veoevw 
against  the  said  Thomas  Nokes  the  said  sum  of  parcel  of 

the  debt  above  demanded,  and  his  damages  to  ao  in  fomi 

aforesaid  acknowledged ;  as  also  for  his  costs  and  charges 

by  the  said  court,  now  here  adjudged  to  the  said  John  Styles,  and 
with  his  assent;  and  the  said  Thomas  Nokee  in  mercy ,  dec. 
Ajad  the  said  Thomas  Nokes  is  acquitted  of  the  said  eueci  of 
reeidne  of  the  said  debt  above  demanded,  and  the  dmnagee  oe 
occaeion  of  the  detaining  thereof^  in  fornx  aforesaid  remitted*  4cc. 

XXXV.    IN  ASSUMPSIT. 

{ConHnue  from  IV*  or  TIL  w  fMam :)  And  hereupon  the 
said  John  Styles  prays  judgment,  and  his  damages  so  acknow- 
ledgedj  together  with  his  costs  and  charges  by  ium  about  his  soit 
in  this  behalf  expended,  to  be  adjudged  to  him.  Therefore  it  b 
considered  that  the  said  John  Styles  do  recover  againet  the  said 
Thomas  Nokes  his  said  damages  to  ao  as  aforesaid  acknow- 

ledged ;  and  also  for  his  costs  and  charges  by  the  aaid  comt 

now  here  adjudged  to  the  said  John  Styles,  and  with  hie  aaaent ; 
which  said  damages,  costs,  and  charges  in  the  whole,  amoont  to 
and  the  said  Thomas  Nokes  in  mercy,  drc. 

XXXVI.   ON  RELICTA   VERIFICATIONE. 


(7%e  record  being  br&ughi  down  induding  aB  the 
ihe  proper  conHnuances  to  the  term  of  or  before  the 
oifottoiMi)  At  which  day,  before  the  justices  aforesaid,  come  the 
parties  aforesaid,  by  their  attornies  aforesaid  ;  and  the  said  no- 
mas Nokes  relinquishing  his  said  plea  by  him  above  pleaded, 
saye  that  he  eannot  deny ;  and  hereupon,  4ec»  {Copy  the  rdid^ 
and  enter  jfidgmenij  om  in  ihe  abooe  forms.) 

XXXVII.   JUDGMENT  BY  NIL  WCIT. 


iCofiUnue  fronk  V.  or  VIIJ.  aefoUow^ :)    *  [Therefore  it  is  eon- 
sidered  that  the  said  John  Styles  do  recover  againat  the  eaid 


Thomas  Nokes  his  said  debt,  and  also  for  his  damages  which 

he  hath  sustained  as  well  on  occasion  of  the  detaining  the  said  debt 
as  for  his  costs  and  charges^  by  him  about  his  suit  in  this  behalf 
ej^ended,  by  the  said  court  now  here  adjudged  to  the  said  Jolm 
Styles,  and  with  his  assent,  and  the  said  Thomas  Nokes  ia  mercy, 
d^c, 

VAXIATI039* 

*  {If  k  be  any  other  €uiion  than  dMf  subitum 
me/d^  dfc,  as  in  XXXIX.) 

XXXVIII.   JUDGMENT  BY  NON  SUM  INFORMATUS. 


{Owlmve  firm  VL  or  IX.  osfMom :)  TheMforo  it  is  ootisi. 
^ered  4kat  the  said  John  Styles,  do  recover  4igaiii8t  tke  said 
Thomas  Nokes  lus  said  debt,  and  abo  for  ibis  dtf- 

mages  which  he  hath  sustained,  as  well  on  occasion  of  die  4e- 
taiaiiig  the  said  debt,  as  for  his  costs  fmd  diwges  by  bian  mbovt 
his  suit  in  this  behalf  expended  by  tbe  said  court  now  lieN  ad- 
judged to  tlie  said  John  Styles,  and  with  his  aaaeut ;  and  ^e  said 
Thomas  Nokes  ia  mercy,  dsc 

VARIATION. 

^{If  Ube  an^oiher  than4m  aetiomof  debt^mtkitihaeiHi^^ 
J^tdgmmd^  4^.,  as  in  XXXIX.) 

XXXIX.    JUDGMENTS  UPON  ASSESSMENT  OF  DAMAGES 
AFTER  INTERLOCUTORY  JUDGMENT. 


BY  THE  CLERK. 

Wherefore  the  said  John  Styles  ought  to  recover  against  the 
said  Thomas  Nokes,  his  damages  on  occasion  of  the  premises. 
*^  [Therefore]  it  is  considered,  that  the  said  John  Styles  do  recover 
against  the  said  Thomas  Nokes,  his  damages,  by  occasion  of  the 
premises,  to  dollars  by  the  court  here  assessed,  and 

also  dollars  for  his  costs,  and  charges  by  the  court 

now  here  adjudged  to  the  said  John  Styles,  with  his  assent ;  which 
59aid  damages,  costs,  and  charges,  in  the  whole  amount  to 

dollars.     And  the  said  Thomas  Nokes  in  mercy,  dec. 
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VAKIATION. 


*(if  the  report  of  the  derkhenot  obudned,or  ifforanymuw 
after  obimning  thereportj  judgmerd  he tufl  rendered  at  the  ned  km 
qfier  mterloeutory  judgment^  U  woidd  perhaps  be  most  proper  to  m- 
$ert  continuances  here  by  curia  advisari  vult^  until  it  is  rendered  st 
inXVIIL  variatiana.  (1.)  only  where  the  judgment  is  by  defanUjin. 
stead  of  saying  <'  a  day  is  therefore  given  to  the  parties,"  tof, 
"  a  day  is  therefore  given  to  the  said  John  Styles ;"  and  uuiead  of 
«  come  the  parties  aforesaid,"  say  "  comes  the  said  John  Styles.") 


UPON  A  WRIT  OF  INQUIRY. 

Wherefore  the  said  John  Styles  ought  to  recover  against  the 
said  Thomas  Nokes,  his  damages  by  reason  of  the  premises: 
but  because  it  is  unknown  to  the  court  now  here,  what  damages 
the  said  John  Styles  hath  sustained  by  means  of  the  premises, 
the  sheriff  is  commanded  that  by  the  oath  of  twelve  good  sod 
lawful  men  of  his  bailiwick,  he  diligently  inquire  what  damages 
the  said  John  Styles  hath  sustained,  as  well  by  means  of  the  pre- 
mises, as  for  his  costs  and  charges,  by  him  about  his  suit  in  this 
behalf  expended ;  and  that  he  send  the  inquisition  which  be 
shall  thereupon  take,  to  the  justices  aforesaid,  at  the  capitol  io 
the  city  of  Albany  on  the  third  Monday  of  October  next,  under 
his  seal,  and  the  seals  of  those  by  whose  oath  he  shall  taketfatf 
inquisition,  together  with  the  writ  to  him  thereupon  directed ;  the 
same  day  is  given  to  the  *"  [said  John  Styles]  at  the  same  place.'  At 
which  day,  before  the  justices  aforesaid,  at  the  capitol  aforesaid, 
""  [comes  the  said  John  Styles  by  his  attorney]  aforesaid,  and  the 
sheriff,  to  wit,  James  Shaw,  esquire,  sheriff  of  the  city  and 
county  of  New  York,  now  here  returns  a  certain  inquisitioD,  in- 
dented, taken  before  him  at  the  City  Hall  of  the  city  of  New 
York,  in  his  said  county,  on  the  tenth  day  of  September  last,  by 
the  oath  of  twelve  good  and  lawful  men  of  his  bailiwick ;  bv 
which  it  is  found  that  the  said  John  Styles  hath  sustained  damages 
by  means  of  the  premises,  to  dollars,  over  and 

above  his  costs  and  charges,  by  him  about  his  suit  in  this  behalf 
expended,  and  for  those  costs  and  charges,  to  six  cents."*  There- 
fore it  is  considered,  that  the  said  John  Styles  do  recover 
against  the  said  Thomas  Nokes  his  damages  aforesaid,  by  the 
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said  inquisition  above  found,  and  abo  dollars  for  his 

said  costs  and  charges  by  the  court  now  here  adjudged  of  increase 
to  the  said  John  Styles,  and  with  his  assent ;  which  said  damages, 
costs,  and  charges,  in  the  whole,  amount  to  dollars. 

And  the  said  Thomas  Nokes  in  mercy,  dec. 

VARIATIONS. 

*  (If  it  is  not  on  default^  say,)  parties  aforesaid 

^  (If  the  inquisition  is  not  executed  and  returned  the  term  after 
interlocutory  judgment,  insert  here  the  following  continuance :)  At 
which  day  before  the  justices  aforesaid,  at  the  capitol  aforesaid, 
[come  the  parties  aforesaid,  by  their  respective  attornies  afore- 
said,] {or  of ter  judgment  by  default,)  [comes  the  said  John  Styles, 
by  his  attorney  aforesaid,]  and  the  sheriff  hath  not  sent  the  writ 
to  him  in  that  behalf  directed,  nor  hath  he  done  any  thing  there- 
upon. Therefore  as  before  the  sheriff  is  commanded,  that  by  the 
oath  of  twelve  good  and  lawful  men  of  his  bailiwick,  he  diligently 
inquire  what  damages  the  said  John  Styles  hath  sustained,  as  well 
by  means  of  the  premises  as  for  his  costs  and  charges,  by  him 
about  his  suit  in  this  behalf  expended  ;  and  that  he  send  the  in- 
quisition which  he  shall  thereupon  take,  to  the  justices  aforesaid, 
at  the  capitol  in  the  city  of  Albany,  on  the  first  Monday  of  Janu- 
ary  next,  under  his  seal  and  the  seals  of  those  by  whose  oath  he 
shall  take  that  inquisition,  together  with  the  writ  to  him  thereupon 
directed :  the  same  day  is  given  to  [the  parties  aforesaid]  {or, 
after  judgment  by  default)  [the  said  John  Styles]  at  the  same 
place.  {Repeating  this  continuance,  until  the  term  when  judgment 
is  rendered.) 

*"  {If  it  is  not  on  defautt^  say)  come  the  said  parties,  by  their 
respective  attornies, 

^  {If  the  rvUe  for  final  judgment  is  not  entered  at  the  term  when 
the  writ  of  inquiry  is  returned  executed,  enter  continuances  by  curia 
advisari  vult,  as  is  directed  where  the  assessment  is  by  the  clerk, 
variation  a*  ante^  p.  758.) 

XL.   JUDGMENT  BY  DISGONTINUANCE. 


{The  roll  being  brought  down  to  the  period  of  discontinuance, 
proceed  as  follows :)    Afterwaids,  to  wit,  on  at 

Vol.  IL  96 
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before  the  justices  aforesaid,  come  the  parties  aforesaid,  fay  their 
respective  attomies  aforesaid ;  and  the  said  John  Styles  Ma  not 
further  prosecute  his  said  bill  with  effect,  but  voluntarily  pennis 
his  said  suit  to  be  discontinued.  Therefore  it  is  considered,  (pn- 
ceed  and  enter  judgment  as  in  XXIL) 

JUDGMENTS  OF  NON  PROS. 


XLI.    FOR  NOT  DECLARING. 

As  yet  of  term  {the  term  of  which  judgment  is  sigmi,) 

in  the  year  Witness  John    Savage,  esquire,  Chief 

Justice — Fairlie,  Piage,  Hubbard,  and  Oliver,  Clerks. 

City  and  County  of  New  York,  ss.  Thomas  Nokes  was  [ar- 
rested by  virtue  of]  (or)  [served  with]  a  certain  writ  of  the  peo- 
ple of  the  state  of  New  York,  called  a  capias  ad  respondendooL 
issuing  out  of  the  supreme  court  of  judicature  of  the  same  peo- 
ple, directed  to  the  sheriff  of  the  county  of  and  return* 
ble  before  the  justices  of  the  said  court,  at  the  on  the 
in  term  now  last  past,  to  answer  John  St^ 
of  a  plea,  {as  in  the  writ  to  the  end  of  the  cause  of  actkn.)  Afid 
the  said  Thomas  Nokes  at  the  same  day  duly  appeared  [and  put  in 
special  bail]  at  the  suit  of  the  said  John  Styles,  and  the  said  Jolin 
Styles  hath  not  yet  declared  against  the  said  Thomas  Nokes  in 
the  said  court,  before  the  said  justices  by  his  declaration  in  any 
action,  as  he  ought  to  have  done,  according  to  the  rules  and  pne- 
tices  of  the  said  court,  but  hath  therein  wholly  made  deftult* 
Therefore  it  is  considered,  {enter  judgrnent  as  in  XXIL) 


XLII.   FOR  NOT  REPLYING. 

{Same  as  IV.  or  VIL  to  the  end  of  thepleoy  and  then  cofixm 
as  follows :)  And  hereupon  the  said  Thomas  Nokes  prays  that  the 
said  John  Styles  may  reply  to  the  pleas  of  him,  the  saidHiomtf 
Nokes,  above  pleaded ;  whereupon  a  day  is  given  to  the  slid 
John  Styles,  before  the  justices  aforesaid,  until  the  third  Mon&y 
of  October  next,  at  the  capitol  in  the  city  of  Albany,  that  is  to 
say,  for  the  said  John  Styles  to  reply  to  the  pleas  aforesaid;  the 
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same  day  is  given  to  the  said  Thomas  Nokes,  at  the  same  place. 
At  which  day,  before  the  justices  aforesaid  at  the  capitol  afore- 
saidy  comes  the  said  Thomas  Nokes,  by  his  attorney  aforesaid ; 
and  the  said  John  Styles,  although  solemnly  called,  doth  not  come, 
nor  hath  he  replied  tojthe  said  pleas,  nor  doth  he  further  prosecute 
his  bill  in  this  behalf  against  the  said  Thomas  Nokes,  but  therein 
maked  default.  Therefore  it  is  considered,  {enter  Judgment  as  in 
XXII.) 


JUDGMENTS  OF  NOLLE  PROSEQUI. 


XUn.   TO  THE  WHOLE  DECLARATION. 

{The  roU  being  brought  down  to  the  proper  period^  continue  as 
fcXUnos :)  And  hereupon  the  said  John  Styles,  inasmuch  as  he 
cannot  deny  the  matters  by  the  said  Thomas  Nokes  above  pleaded, 
now  freely  here  in  court  confesses,  that  he  will  not  further  pro- 
secute his  suit  against  the  said  Thomas  Nokes.  Therefore  it  is 
considered,  {enter  judgment  as  in  XXIL) 


XLIV.  TO  ONE  OR  MORE  OF  SEVERAL  COUNTS. 

{IferUered  before  issue^  after  replying  to  the  defendant's  pleas  wiii 
respect  to  the  other  counts^  enter  the  noUe  prosequi  in  the  replicaUonf 
but  if  €^ier  issue,  before  judgment,  thus :)  And  as  to  the  said  plea 
of  the  said  Thomas  Nokes  by  him  lastly  above  pleaded,  as  to  the 
sixth  and  last  counts  of  the  said  declaration,  the  said  John  Styles 
saith  that  he  will  not  prosecute  his  suit  against  the  said  Thomas 
Nokes,  in  respect  of  the  promises  and  undertakings  in  the 
said  sixth  and  last  counts  of  the  said  declaration,  or  any  of 
them :  therefore  as  to  the  said  promises  and  undertakings,  in  the 
said  sixth  and  last  counts  of  the  said  declaration,  let  the  said  Tho- 
mas Nokes  be  acquitted  and  go  thereof  without  day,  &c.  {When 
a  noUe  prosequi  is  entered  as  to  some  counts,  the  proceedings  cease 
as  to  those  counts,  but  proceed,  and  should  be  so  expressed  as  to  the 
aher  counts,  and  judgment  is  entered  as  in  ordinary  cases,  without 
noticing  the  node  prosequi.) 
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XLV.  AS  TO  SOME  OF  SETERAI.  DEFEKDA1IT8. 


{If  entered  before  issuSy  after  replying  to  ike  pkaa  tfiieoikr 
defendants,  enter  the  ndUe  proeeqid  in  the  repUcationy  hut  tf  t^ 
isme,  before  judgmevAj  thus :)  And  as  to  the  said  plea,  of  the  said 
Thomas  Nokes  by  him  above  pleaded,  the  said  John  Styles  saitb, 
that  he  will  not  {urther  prosecute  his  suit  against  the  said  Thomas 
Nokes :  therefore  let  the  said  Thomas  Nokes  be  acquitted  of  the 
promises  in  the  said  declaration  mentioned,  and  go  thereof  with* 
out  day,  dec.  {The  proper  form  of  judgment  tn  this  casSy  wiff 
the  revised  statutes^  would  seem  to  be  very  much  the  same,  aitkeeoe 
may  be^  as  in  XXL) 


XLVI.    JUDGMENTS  OF  NONSUIT. 


{Same  as  in  XVIL  to  '<  tried  and  sworn"  and  then  contimv 
foUews:  )  *  [withdrew  from  the  bar  here  to  consider  of  the  ver- 
dict to  be  by  them  given  of  and  upon  the  premises ;  and  afier 
they  had  considered  thereof  and  agreed  among  themselves,  the? 
returned  to  the  bar  here  to  give  their  verdict  in  this  behalf. 
Whereupon  the  said  John  Styles,  being  solemnly  called,  oooes 
not,  nor  does  he  further  prosecute  his  bill  against  the  said  Hio- 
mas  Nokes.]    {EkUer  judgment  as  in  XXIL) 


VARIATION. 


*  {The  above  is  where  theplUdntif  suffers  a  vohmtary  fMMivd;  if 
it  be  directed  by  the  judge  against  his  wSly  suhstkute)  and  evidence 
was  given  to  them  thereupon  by  the  within  named  John  Styles, 
which  being  insufficient  to  maintain  the  said  issue  on  his  ^ 
and  the  said  John  Styles  being  thereupon  solemnly  called  to  pr^ 
duce  further  evidence  to  support  and  maintain  his  said  action,  the 
said  John  Styles  comes  not,  but  makes  default,  nor  doth  be  fiff* 
ther  prosecute  his  bill  against  the  said  Thomas  Nokes« 


<  2  R.  St.  616.  s.  18. 
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XLVII.    JUDGMENT  AS  IN  CASE  OP  NONSUIT. 


{CinUinue  frtm  X.  XL   XII.  XIIL  XIM.  XV.   XVI.  om 

foOxnos :)  And  now  at  this  day,  to  wit,  on  the  [first  Monday  of 
July,  in  the  year  one  thousand  eight  hundred  and  thirty,]  {the 
term  of  which  judgment  is  entered,)  before  the  said  justices,  at 
the  [academy  in  the  town  of  Utica,]  comes  the  said  Thomas 
Nokes  by  his  attorney  aforesaid  ;  and  the  said  John  Styles  being 
solemnly  called,  comes  not ;  and  it  appearing  to  the  said  court 
now  here,  that  the  said  John  Styles  hath  neglected  to  bring  the 
issue  above  joined  between  the  parties  on,  to  be  tried,  according 
to  the  course  and  practice  of  the  said  court ;  therefore,  accord- 
ing to  the  form  of  the  statute  in  that  case  made  and  provided,  it 
is  considered.    (Enter  judgment  a»  in  XXII.) 


XLVra.  JUDGMENT  BY  RETRAXIT. 


And  the  said  plaintiff  in  his  proper  person,  comes  and  sa3rB, 
that  he  will  not  further  prosecute  his  said  plea  against  the  said 
defendant,  but  from  the  same  wholly  withdraws  himself.  (Enter 
judgment  as  in  XXII.) 


XLIX.  JUDGMENT  OF  CASSETUR  BILLA  VEL  BREVE. 


(Same  as  in  IV.  or  VII.  and  then  ccntinue  as  fothws :)  And 
hereupon  the  said  John  Styles,  inasmuch  as  he  cannot  deny  the 
several  matters  by  the  said  Thomas  Nokes  above  pleaded,  prays 
judgment,  and  that  the  said  [writ]  (or)  [bill]  of  him  the  said  John 
Styles  may  be  quashed,  to  the  intent  that  he  may  [sue  out  a  bet- 
ter writ]  (or)  [exhibit  a  better  bill]  against  the  said  Thomas 
Nokes.  Therefore  it  is  considered,  that  the  said  [writ]  (or)  [bill] 
be  quashed,  dsc.     (Enter  judgment  as  in  XXII.  b.) 


INDEX. 


ABATEMENT. 

P]eaiii,«ee"P^ea." 

ABATEMENT  OF  SUITS. 
By  death,  ii.  p.  211. 

At  common  Uw,  death  of  sole  plaintiff  or  dftfondant  before  jadgmeni 

final,  abated  suit,  ii.  p.  211. 
Or  of  one  of  eeveral  plaintiflw,  dec,  11.  p.  211. 
Statutory  provirionfl  altering  law,  ii  p.  211. 

In  case  of  death  of  one  of  several  plaintifls^  Ac.,  ii  p.  211. 
Of  single  plainti£^  ii  p.  212. 
And  of  single  defendant,  ii  p.  212. 
Death  of  husband  or  wiiSs,  ii  p.  212. 
Defendant  sentenced  to  state  prison,  civilly  dead,  ii  p.  212. 
Death  after  verdict,  ii  p.  213. 

Death,  Ac  of  executor  plaintiff,  or  defendant,  ii  p.  213^  214. 
Marriage  of  feme  defendant,  ii  p.  214. 
Of  feme  plaintiff,  ii  p.  216. 

Suggestion  of  marriage  afler  verdict,  &c.,  ii  p.  216. 
Death  or  removal  of  trustee,  dx.,  ii  p.  216. 
See  »  Scire  faciat" 

ABSENT  AND  ABSCONDING  DEBTORS. 

See  "  AUachmerUe  agaijut  absent  and  abiconding  Debiart," 

ACCOUNT. 

Reference  in  actions  oi;  tip.  178, 179. 
See  "  Pertonal  acium$," 

AC  ETIAM. 

See  "  CapioB  ad  retpondendumJ^ 

ACTIONS. 

General  divisions,  i  p.  1, 2. 
Are  transitory  or  local,  i  85. 

Suits  relating  to  real  property,  local,  i  p.  86. 
Actions  on  contract  transitory,  i  87. 

But  not  when  founded  on  privity  of  estate^  i  p.  87. 

When  privity  of  contract  transferred  by  statutei,  action  made 

transitory,  i  p.  87, 88. 
Action  on  lease  transitory,  if  founded  on  privity  of  contract,  i  p.  86. 
Debt  on  judgment,  it  seems,  not  local,  i  p.  88. 
Scire  fecias  on  judgment  local,  i  p.  89. 
Actions  on  bail  bonds  and  recognizances  local;  i  p.  89. 
Actions  for  torts  transitory,  i.  p.  89. 

How  of  replevin,  i  p.  89. 
Actions  made  local  by  statute,  i  p.  90- 


ii  INDEX. 

ACTIONS. 

TrmnaHory  actiona  mrisingr  out  of  this  Btate,  may  be  brougbt  here ; 
not  so  of  local  actione,  L  p.  91. 
Departures  from  this  rule,  L  p.  91. 
Die  with  the  person  or  survive,  i  p.  92. 
Old  conunon  law  rule,  i  p.  92. 
Alterations  of  it,  L  p.  92. 
And  present  statutory  rcffulaliooflb  i  p.  92. 
Parties  io  actions,  i  p.  93. 

Flaintiffi  in  actions  ex  contractu,  i.  p^  93. 

Action  to  be  brought  by  him  who  has  legal  right,  i  p.93. 
When  agent  may  sue,  i.  p.  94. 
How  of  jomt  tenants,  parceners,  dLC^  L  p.  9i. 
Where  contract  has  been  assigned,  i.  p.  95. 
On  joint  contract  survivor  sues,  i.  p.  9fti 
Actions  by  heirs,  executors,  administratori^  i  p.  96. 
When  fesM  covert  may  sue;  when  to  be  joinedl,  t.  p.  97- 
Corporations,  i.  p.  97. 
Towns,  counties,  i  p.  97. 
Supervisors  and  other  officers,  Lp. 98. 
Effects  of  non-joinder  or  mi»joindfer  of  plaintiffs,  i  p.  98. 
Defendants  in  actions  ex  contractu,  L  p.  99. 
General  rule,  L  p.  99. 
Agents  not  liable,  1.  p.  99. 

Exceptions,  L  p.  99* 
Partners  cannot  sue  each  other,  i*  p>  100. 

Exceptions,  L  p.  100. 
Sk>  of  joint  tenants,  i.  p.  100. 
If  contract  joint,  all  to  be  joined,  i  p.  100. 
Exception,  dormant  partner,  i.  p.  IQfk 
When  assignee  of  personal  contraci  may  besued,  i.  p.  101. 
Assigneeof  real  covenants  in  leases,  A>a,  i  p.  101. 
On  joint  contracto  survivor  to  be  sued,  L  p.  101. 
Heirs  and  devisees  cannot  be  sued  at  law,  i.  p.  102. 
When  feme  coveK  may  be  sued  alone,  i  p.  102. 
Consequences  of  non-joinder  or  mis-joinder,  L  p.  102. 
Statutory  provisions  in  actions  against  next  of  kin,  legaleea,  &&, 

i.  p.  103. 
And  in  actions  against  public  officers,  L  p.  103. 
Plaintifis  in  actions  ex  delicto^  i  p.  104. 
General  rule,  1.  p.  104. 
Absolute  and  relative  rights,  i  p.  104. 
General  and  special  property,  i.  p.  104. 
Generakiile  in  cases  of  joint  interest,  i  p.  105. 
Joint  owners  of  chattels,  when  to  join,  i.  p.  105. 
Joint  tenants,  and  co-partners,  Ac,  i  p.  105. 
After  death  joinder  of  representatives,  i  p.  106. 
When  wife  to  join,  i.  p.  106. 
Consequences  of  non-joinder  and  mis-joinder,  i.  p.  106. 
Defendants  in  actions  ex  delicto,  i.  p.  107. 
*  General  rule,  i.  p.  107. 

All  persons  liable  for  torts,  i.  p.  107. 

And  corporations,  i.  p.  107. 

And  those  who  assist,  assent,  &c.,  i.  p.  107. 

When  master  liable  for  acts  of  servant,  I  p.  107. 
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ACTIONS. 

Joint  tdnanU,  Ac,  io  be  Joined,  i  p.  108. 

When  hgtAi  or  servAalliAUek  i  p.  106. 

Wfasn  torte  may  be  joint,  i  p.  100. 

Wben  wile  to  be  joined,  Ae^i.  p.  109. 

Eiaote  of  mi»-joiiider  and  oon-jeiader,  i  p.  109, 110. 

Exceptions  to  general  mle,  i.  pi  llOl 
Plaintiff  oaa  have  bat  one  nlisfiM^iioD,  ip.  110^  111. 
Mistake  in  the  form  of  action,  L  p.  111. 

Oonaeqoenceo^  aa^  bow  taken  advantage  o(  i  p.  HI. 
Election  of  actions,  L  p.  112. 

Of  actions  ex  contractu,  L  p.  112. 
Actions  ex  delicto^  i.  p.  112. 
Joinder  of  actional  i.  p.  112. 

When  consolidation  compelled,  L  p.  112. 
General  role  respecting*,  i.  p*  112. 

Joinder  of  counts  in  the  same  action,  i.  p.  113- 
Comits  in  tort  and  contract  cannot  be  joined,  i.  p.  113. 
Criterion  as  to  joining  actions,  i.  p.  113. 
Causes  of  action  in  different  rights  cannot  be  joined,  i.  p.  114. 

Cases  not  within  the  rule,  i  p.  114. 
Consequence  of  mis-joinder,  i.  p.  116. 
Limitation  of  actions,  L  p.  116. 
Limitation  of  suits  relating  to  real  property,  L  p.  116. 

When  people  barred  and  persons  claiining  under  themi  i.  p.  116. 

When  pkuntifis  barred  in  other  csses^  i.  p.  116,  117. 

Suit  must  be  brought  within  one  year  after  entry,  and  twenty  year* 

after  right  of  entry,  i.  p.  117. 
Presumption  in  favour  of  legal  title,  i.  p.  117. 
Adverse  posMesion  j  defined  in  certain  casei^  i.  p.  117,  118. 
Effect  of  descent  cast  abolished,  I  p.  119. 
Iniants,  persons  insane,  Ac,  excepted  from  operation  of  statute,  i. 

p.  119. 
And  allowed  ten  years  after  disability  removed,  i  p.  119^  120. 
In  case  of  death  during  disability,  heir  has  ten  years  after  death,  i. 

p.  120. 
Recovery  of  mesne  profits  limited  to  six  years,  L  p.  120. 
Limitation  of  personal  actions,  i.  p.  120. 
Actions  barred  in  six  years,  i  p.  121. 
Assault  and  battery  and  false  imprisonment  barred  in  four  3rears,  i. 

p.  121. 
Slander  in  two  years,  i.  121. 
Actions  for  escape  in  one  year  from  escape,  i.  p.  121. 
Actions  against  sfaeriffii  and  coroners  for  official  acts  or  ominionv 

ni  three  years,  i  p.  121. 
When  cause  of  action  deemed  to  have  accrued  in  case  of  open  ac- 
counts, i  p.  122. 
Provisions  do  not  operate  during  continuance  of  disabilities,  of  in- 
fancy, Ac.,  i.  p.  122. 
Except  in  actions  for  escapes,  i.  p.  122. 
And  do  not  apply  to  suits  on  notes,  dkc.,  of  monied  incoiporations,  i. 

p.  122. 
Personal  representatives  allowed  one  year  after  death,  L  p.  122. 
Provisions  do  not  operate  during  absence  from  state^  L  p.  122. 
Actions  by  state  subject  to  above  limitations,  i  p.  123. 
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ACTIONS. 

Whanactioni  for  penftltks  barred,  i  p.  123. 
General  proyisiona  applieable  to  all  acticmi,  i  p.  124. 

Limitation  doea  not  operate  during  diaalnlity  aa  alien  eneni7,ipL  12i 

Except  in  auita  for  penaltiea,  Ac,  i.  p.  124. 
Where  judgment  arreated  or  reverMd,  one  year  tbereafler  aDofMd) 

L  p.  124. 
Where  defendant  dtea  before  judgment,  plaintiff  alkmed  oae  jnr 

aRerdeath,  tp.l24. 
If  action  abate  by  death  of  plaintifl^  executor  Ac,  allowed  one  j«r, 

i.p.  125. 
Injunction  euapends  operation  of  itatute,  L  p.  126. 
And  privilege  of  members  of  congreaa,  dec,  in  certain  caaei,  L  p^  US. 
When  certain  actions  deemed  to  have  been  commenced,  L  p.  19. 
How  facts  contested,  i.  p.  126. 
Greneral  provisions  respecting  disabilities,  i  p.  12&. 
Limitations  of  provisions,  i.  p.  127. 
Presumptionof  payment  of  judgments,  127,  128. 
Of  specialties,  i.  p.  128. 
Provisions  applicable  to  executors  and  administrators,  L  p.  126^  129^  190. 
Limitation  of  write  of  scire  facias,  1  p.  190. 
Of  writs  of  error,  i.  p.  130. 
Judicial  decisiona  on  statute,  i.  p.  131. 

Applies  to  contracts  made  abroad,  i.  p.  131. 

Construction  of  words  **  return  into  state,"  Ac,  L  pu  132. 

All  joint  plaintifla  must  be  under  disability,  L  p.  132. 

Complete  cause  of  action  must  exist  before  statute  begins  to  rodt  i 

p.  133,  134. 
A  new  promise  takes  case  out  of  statute,  i  p.  136. 
Extent  and  effect  of  new  promise,  L  p.  136^  136. 
Will  be  implied  from  indirect  admission,  i  p.  137. 
But  not  so  as  to  do  violence  to  the  whole  iTmiffffii?n  taken  iogt 

ther,  L  p.  138,  139. 
An  admission  of  the  breach  of  a  contract  or  of  a  tort,  viD  sol 
take  case  out  of  statute^  L  p.  140. 
See  "  Penonol  aetiaru,"  "  SuiU  reUUing  to  real  propert^^'*  "Sdnft- 

cia8,^  *<  Remedies  noi  eaUed  actiom,"  « Piweci^ 
and  dtfence  ({f  actiont.** 

ADMEASUREMENT  OF  DOWER. 

Petition  of  widow  for,  L  p.  83.  iL  p.  706. 

Appointment  of  guardians,  iL  p.  706. 

Service  of  the  petition  with  notice,  u.  p.  706. 

Petition  of  the  heirs  or  owners  for  admeasurement,  ii.  p.  706. 

Order  for  admeasurement,  iL  p.  707. 

Commissioners:  their  appointment,  ii.p.  707. 

Oath,  resignation,  death,  &c.,  iL  p.  707. 
Admeasurement  and  report,  iL  p.  706. 
Confirmation  or  setting  aside  report,  iL  p.  709. 
Effect  of  admeasurement  when  confirmed,  iL  p.  709. 
Appeal  from  order  of  confirmation,  ii.  p.  709, 710. 
Reversal  or  affirmance  of  order,  ii.  p.  711. 
Costs,  iL  p.  711,  712. 


INDEX. 

AJDMINISTIUTOKS. 

fite  "  Executors  and  adminiatrator*.^^ 

APPBDAVrrS. 

How  taken,  and!by  whom,  ii.  p.  53. 

Cannot  be  taken  by  attorney  in  the  cause,  ii.  p.  64. 

Affidavita  taken  abn>ad,  iL  p.  64. 

When  they  may  be  read,  ii  p.  64. 

How  to  be  authenticated,  a  p.  64.    See  "  Evidence," 
Affidavits  on  motion  must  be  filed,  ii.  p.  64. 
Entitling  affidavits,  ii  ^.  66. 

(Seneral  rule,  ii  p.  66. 

Rule  stricter  with  respect  to  affidavits  than  other  papers,  ii.  p.  66.  67. 

When  they  should  not  be  entitled,  ii  p.  67. 

How  entitled  in  particular  cases,  ii  p.  67,  68. 
General  form,  &c.,  ii  p.  68,  69. 
Jurat  and  subscription,  ii.  p.  69. 
Copies  of;  what  requisite  in,  ii  p.  60. 
Counter  affidavits,  ii  p.  60. 

To  oppose  a  motion,  ii  p.  60. 

In  support  of  a  motion,  ii  p.  60. 
Service  o^  ii  p.  61. 
Affidavita  on  motions ;  how  compelled,  ii.  p.  61. 

AGENT. 

See '*  AUamey," 

AGREEMENT. 

Between  parties  or  their  attomies  in  S.  C.  to  be  in  writing*,  ii.  p.  62. 
Otherwise  in  court  of  errors,  ii  p.  452. 

ALLEGING  DIMINUTION. 
See  "  JBrror." 

AMBASSADORS. 

See  "  PtivUegeJrom  arreetJ* 

AMENDMENTS. 

When  proceedings  amendable  at  common  law,  i  p.  696. 

Defects  of  form  cured  after  judgment,  i  p.  696. 

Certain  defects  cured,  enumerated,  i  p.  696,  697, 696. 

Distinction  between  defects  cured  after  verdict  and  after  judgment  by 

default,  i  698^  599,  600. 
Amendments  made  when  required  by  justice,  i  p.  600. 
Must  be  something  to  amend  by,  i  p.  601. 
Amendment  may  be  made  in  any  stage  of  proceedings,  i  p.  601. 
Motion  to  amend,  i.  p.  602. 
Order  of  court  requisite,  i.  p.  602. 
Precisions  of  statute  extend  to  all  actions,  i  p.  602. 

ANNUITY. 

Action  o^  obsolete,  i  p.  2. 

APPEARANCE. 

Before  appearance  plaintiff  can  have  no  judgment,  i  p.  393. 
In  what  manner  it  may  be,  i  p.  393. 
Notice  of  retainer  not  equivalent  to,  i.  p.  393. 
Special  provisions  respecting  joint  debtors^  i.  p.  394. 
^editors  and  administraton,  i  p.  394. 
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APPEARANCE. 

Commoik  appearances,  L  p.  396. 

Clerk'B''entering  appearance,  L  p.  395. 
CoQMquence  of  omuuion,  1.  p.  39S. 
Defendant's  filing  commoo  bail,  i.  p.  396. 
PlaintfiST's  entering  common  appearance,  i  p.  906. 
When^this^cannot  be  done,  i  p.  396. 
AdTBotage  ot,  i.  p.  397. 
See  **  Special  BaU." 

ARBITRATION. 

The  submiMioD,  ii  p.  676. 

What  may  be  submitted,  and  by  whom,  i.  p.  76.  xi  p.  676. 

In  what  caaes  not  allowed,  i.  p.  76.  ii.  p.  676. 

Effect  of  provisions  of  statute  limited,  IL  p.  676. 
Revocation  of  submission,  ii.  p.  677. 
Hearing  before  arbitrators,  and  award,  ii.  p.  6T7,  676. 
Motion  and  rule  to  confirm  the  award,  ii.  p.  678. 
Motion,  ^.,  to  vacate  or  modify  award,  iL  p.  678. 
Co8t%  iL  p.  680. 

Judgment,  execution,  dkc.,  iL  p.  680. 
Error  on  judgment  affirming  or  order  vacating  the  award,  11.  p.  681. 

ARGUMENT  OP  CAUSES. 

See  « Special  MaiianM"  ^Demurrer:' 

ARRAY. 

Challenges  to,    Su  "  ChaUenge»:' 
ABXBST. 

All  persons  in  general  liable  to,  L  p.  369. 
Duty  of  sheriff  to  make,  L  p.  369. 
By  whom  arreat  may  be  made,  L  p.  370. 
When  and  where,  L  p.  370. 

Not  on  a  Sunday,  L  p.  370. 

When  defendant  may  be  retaken  on  Sunday,  i.  p.  371. 
A  man  cannot  be  arrested  in  his  own  house,  L  p.  371. 

Extent  of  privilege,  i.  p.  371. 
How  made,  L  p.  371. 

Not  necessary  to  touch  defendant,  L  p.  371, 372. 
When  process  is  bailable,  L  p.  373. 
Rescue ;  when  sheriff  is,  and  is  not|  excused,  L  p.  373. 
See  ^  PHvUegefrom  arrest," 

ARREST  OF  JUDGMENT. 

On  what  ground  judgement  arrested,  iL  p.  199. 

After  judgment  on  demurrer,  party  canhoC  wtusm  for  oljectiOBt  that 

might  have  ts^asn  on  demurrer,  ii.  p.  139. 
Nor  lor  matter  amendable  or  cured  after  verdict,  iL  p.  140. 
Nor  defendant  for  what  might  have  been  pleaded  in  abatement,  u.  p.  1^- 
Motion  and  notice,  ii.  p.  141. 
Cost  not  allowed  on,  ii.  p.  141. 

ASSAULT  AND  BATTERY. 

Limitation  of  actions  of;  L  p.  121. 
Costa  in  action  of,  L  p.  572. 
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ASSESSMENT  BY  CLERK. 

In  ^i^iaicaaegclerki  to  iiwcno  damagei^  i.  p.  629. 
Notice ;  eTidence ;  duty  and  power  of  clerk,  i.  p.  630. 
Exception  to  report;  judgment,  1  p.  631. 
When  county  clerk  may  act,  i.  p.  631. 
Mistake  in  calculation,  i.  p.  631.  _ 

ASSETS. 

See  «  Scire  faeioBy 

ASSIGNMENT  OF  ERRORS. 

See  " Error** 

ASSUMPSIT. 

See  **  Pereonal  aeiiana,** 

ATTACHMENTS  FOR  CONTEMPTS. 

Thoae  only  which  are  to  enforce  civil  remedy,  here  considered,  ii  p.  192. 

Nature  of  attachment,  ii.p.  192. 

How  directed,  ii  p.  192. 

In  what  caaee  allowed,  ii.  p.  193, 194. 

When  punishment  summary,  ii.  p.  194. 

When  notice,  Ac.,  to  he  g'iven,  ii.  p.  194. 

Ingeneralthere  must  be  ruleto8howcause,or  attachment  to  aiiswer,iip.l9&. 

Of  the  inuing  of  the  attachment,  ii.  p.  191, 196. 

When  special  application  requisite,  ii.  p.  195. 

When  of  course,  ii.  p.  196. 

Habeas  corpus;  when  requisite;  how  granted,  &c.,  ii.  p.  196. 

Penalty  of  bond  to  be  directed,  iL  p.  196,  197. 
Keeping  persons  arrested,  ii.  p.  197. 
To  be  discharged  on  giving  bond,  &c.,  ii.  p.  197. 
Wlien  on  order  of  court  only,  iL  p.  197. 
When  penalty  to  be  9100,  ii  p.  198. 
Return  of  attachment,  ii.  p.  196. 
Proceedings  on  return,  ii  p.  198. 

Interrogatories,  evidence,  &c.,  ii  p.  198. 

When  interrogatories  must  be  filed,  ii  p.  199. 

Amending  same,  ii.  p.  199. 

When  accused  to  be  punished,  ii  p.  200. 

Punishment  regulated,  ii.  p.  200. 

Persons  likcwife  liable  to  indictment,  ii.  p.  201. 
Proceedings  on  bond  taken  on  arrest,  ii  p.  201. 
Against  officer  for  taking  Insufficient  sureties,  ii  p.  202. 
Attachment  for  disobedience  of  subposna,  ii  p.  202. 

Power  of  circuit  judges,  ii.  p.  202. 

How  attachment  issued,  dfcc.,  ii  p.  203. 

How  executed,  ii  p.  203. 

See  "  Witness," 
General  provisions  respectixig,  ii  p.  203. 

Misconduct  at  circuit,  ii  p.  203. 

Sickness  of  defendants,  &c.,  ii.  p.  203,  204. 

ATTACHMENTS  AGAINST  VESSELS. 

What  debts  are  lien  by  statute,  i  p.  72.    ii.  p.  619. 

When  debt  ceases  to  be  a  lien,  i  p.  73.    ii  p.  619. 

By  and  to  whom  application  for  warrant  to  be  made^  i  p.  72.    ii  p<1620k 

What  application  to  specify,  ii  p.  620. 

Issuing  warrant,  ii  p.  621. 

Service  and  return  of  warrant,  ii  p.  621,  622. 
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ATTACHMENTS  AGAINST  VESSELS. 
Notice  of  aiUchment,  iL  p.  622. 
Posterior  attachmcnia,  ii  p.  622. 
Diflcharge  from  attachment,  iL  p.  623. 
Action  on  the  bond,  ii  p.  624. 
Order  of  sale,  it  p.  625. 
Sale  and  retam  of  order,  ii  p.  625. 
Notice  of  distribution,  ii  p.  626. 
Refecence  of  contested  ciadms,  ii  p.  626,  627. 
Hearing  of  claimants,  ii  p.  628. 
And  distribution,  ii  p.  628,  629. 
Report  of  proceedings  and  filing  of  papers,  ii  p.  639. 
Correction  of  errors,  ii  p.  630. 
ATTACHMENTS  AGAINST  ABSENT  AND  ABSCONDING  DEBTORS. 
Cases  in  which  attachment  lies,  i  p.  74.    ii.  p.  631. 
Consequences  of  the  proceedings,  i  p.  74,  75.    ii  p.  631}  632. 
Application  for,  and  issuing  of  the  warrant,  ii  p.  632. 
To  whom  application  to  be  made,  ii  p.  632. 
Provision  in  case  of  death,  dtc.,  of  officer,  ii  p.  633. 
Who  may  apply  for  warrant,  ii  p.  633. 
Application,  what  it  must  specify,  ii  p.  633. 
And  how  verified,  ii  p.  634. 
Order  for  notice  and  issuing  warrant,  ii.  p.  634. 
Proceedings  when  a  cc^ration,  ii  p.  634. 
Or  partners  or  non-residents  are  credito^^  ii.  p.  634. 
When  creditor's  debt  limited  to  consideration  paid  for  it,  ii  p.  635. 
When  creditor  to  relinquish  security,  &c.,  and  how,  ii  p.  635. 
Consequence  of  perjury,  ii.  p.  635. 
Afildavits  to  be  ^ed,  ii  p.  636. 
Service  of  the  warrant,  Ac,  ii  p.  636. 
Notice  of  the  attachment  and  its  effect,  ii.  p.  637,  638. 
Sale  of  perishable  property,  ii  p.  639. 
Goods  seised,  claimed  by  strangers,  ii.  p.  639. 
Domestic  vessel  claimed  by  strangers,  ii  p.  640. 
Foreign  vessel  claimed  by  strangers,  ii.  p.  641.  to  643. 
Sale  of  vessels,  ii.  p.  643. 
Posterior  attachments,  ii.  p.  644,  645. 
Death  or  insanity  of  the  debtor,  ii.  p.  645. 

Difierent  modes  of  obtaining  a  discharge  of  the  property,  ii  p.  646. 
Petition  of  the  debtor  or  others  for  a  trial,  ii  p.  646. 
Petition  of  absconding  debtor,  ii  p.  646. 
Of  absent  debtor,  ii.  p.  647. 
Debtor's  bond,  ii.  p.  647. 
And  notice  of  taking  it,  ii.  p.  647. 
Petition  to  be  reported  to  court,  ii  p.  647. 
And  the  matter  to  be  decided  by  court  or  jury,  ii.  p.  647. 
Consequences  of  decisicm,  ii  p.  648. 
Petition  by  other  persons,  ii.  p.  648. 
Proceedings  thereon,  ii.  p.  649. 

Effect  of  petition  on  proceedings  on  warrant,  ii  p.  649. 
Security  given  to  pay  the  attaching  creditors,  ii  p.  649,  660. 
Discharge  by  non-appointment  of  trasteos,  ii.  p.  660. 
When  trustees  appointed,  ii  p.  651. 
Appointment,  dkc.,  where  recorded,  ii.  p.  651. 


INDEX.  IX 

ATTACHMENTS  AGAINST  ABSENT  AND  ABSCONDING  DEBTORS. 

Evidence  of  the  record,  ii.  p.  651. 
TruBtees'  oaib,  it  p.  652. 
Two  may  act  &c.,  ii.  p.  652. 
Retam  of  warrant,  ii.  p.  652. 
Report  to  supreme  court,  ii.  p.  653. 
Notice  of  appointment  of  trustees,  ii.  p.  653. 

How  published,  ii  p.  653. 
Removal,  death,  or  renunciation  of  trustees,  ii.  p.  653,  654. 
General  powers  and  duties  of  trustees,  it  p.  654,  665. 
Remedies  g^ven  to  trustees  to  recover  debtor's  property,  ii.  p.  656.  to  666. 
Reference  of  controversies,  ii  p.  658. 

How  referred,  and  how  referees  chosen,  ii  p.  656. 

Pbwers  of  referees,  ii.  p.  659. 

Compensation ;  report,  ii  p.  659. 
Distribution  of  proceeds  of  debtor's  property,  ii  p.  660.  to  663. 
Trustees  subject  to  the  order  of  court,  ii  p.  663. 
Trustees'  account  to  be  rendered  and  filed,  ii.  p.  663. 
Proceedings  on  certiorari  and  in  error,  ii  p.  664. 

Certiorari  lies  before  report,  ii  p.  664. 

Its  effect,  consequences,  dkc.,  ii  p.  664. 

How  allowed,  dbc.,  ii.  p.  664. 

When  certiorari  lies  to  common  pleas,  ii  p.  664. 

And  a  writ  of  error  to  the  supreme  court,  ii.  p.  666. 
^  To  be  filed  in  clerk's  office ;  stays  proceeding's,  ii  p.  665. 

Bond  required  in  case  of  error  dkc.,  by  attaching'  creditor,  ii  p.  666. 

Its  form  when  petition  was  presented  by  debtor,  Ii  p.  665. 

Or  by  one  to  whom  he  had  assigned,  Ac.,  ii.  p.  666. 

How  &r  proceedings  stayed,  ii.  p.  667. 

Bond  in  case  of  error  by  debtor  or  his  assignee,  Ac,  ii.  p.  667. 

How  proceedings  stayed,  ii  p.  667. 

Return  to  certiorari  or  writ  of  error,  ii.  p.  667. 

Judgment  on  certiorari  or  in  error,  ii.  p.  668. 

ATTACHMENTS  AGAINST  FOREIGN  CORPORATIONS. 
Cases  in  which  attachment  lies,  dbc.,  i  p.  73.    ii  p«  669. 
Application  for  and  issuing  of  the  atiachment,  ii  p.  669. 
Service  of  the  attachment,  ii.  p.  670. 

Vessels,  perishable  property,  and  property  claimed  by  strangen^  ii.  p.  670. 
Defendant's  appearance,  ii.  p.  671. 
Discharge  of  the  attachment,  ii.  p.  671. 
Judgment  &c.  for  the  plaintiffs,  ii  p.  671. 
Judgment  dbc.  for  the  defendants,  ii  p.  672. 

ATTACHMENTS  AGAINST  DEBTORS  CONFINED  FOR  CRIMES. 
Cases  in  which  attachment  lies,  dkc.,  i  p.  75,  76.    ii  p.  673. 
Application  for  appointment  of  trustees,  ii.  p.  673. 
Eiffect  of  the  i4)iK>intment,  ii.  p.  673,  674. 
Duties  of  trustees  in  paying  debts,  dkc.,  674,  675. 

ATTACHMENT  OP  PRIVILEGE. 

ATTAINTS. 

Upon  untrue  verdicts  abolished,  i  p.  543.    ii.  p.  122. 

ATTORNEY-GENERAL. 

Duties  and  appointment  of,  i.  p.  171. 


ATTORNIES. 

Who  are  attorniefl,  i.  p.  176. 
AdmiHion  ol|  L  p.  175. 

Most  be  of  good  moral  character,  L  p.  176, 

And  licenaed  by  court,  i.  p.  176. 

Clerkahip  required,  i  p.  176. 

Deduction  allowed  for  daancal  liiidiM^  i  p.  176. 

Cettificate  of  moral  character,  Ac,  L  p.  17& 

How  clerkship  must  be  served,  L  p.  177. 

Examination  and  report  of  esamineni  L  p.  177. 

Authority  of  clerk,  i.  p.  177. 
Oath  and  enrolment,  i  p.  177. 
Tenure  of  office,  L  p^  178. 
Who  are  prohibited  firom  practising,  i  p.  179. 
Dutieso^ip.  179. 

Liable  for  want  of  skill  or  care^  L  p.  179. 
Punishable  for  deceit,  collusion,  &c.,  i.  p.  160. 
Lending  and  borrowing  name,  i.  p.  180. 
Prohibited  from  buying  choses  in  action,  Sui^  i  p.  180,  181. 

Proceedings  in  actions  to  enforce  provisions,  181,  162. 
For  refusal  to  pay  over  monies  liable  to  attachment^  i.  p.  183. 

Demand  must  be  made,  L  p.  163. 

In  case  of  partners,  demand  of  one  sufficient,  i  p.  183^ 

When  attorney  will  be  suspended,  t  p.  184. 

If  counter  demand  for  costs,  it  must  be  fxhiWtcd  to  ckrk,  ftc^  i- 
p.  184. 
Court  always  look  to  dealings  between  attorney  and  client,  A«^i  pi  16i 
When  attorney  must  pay  coats,  i.  p.l84. 
Rule  to  deliver  writings,  i  p.  184. 

Attachment  thereon,  i.  p.  185. 
Privileges  of  attomies,  i.  p.  186. 

From  arrest,  and  to  be  sued  by  bill,  L  p.  185. 

Privilege  from  arrest  restricted,  i  p.  185. 

When  it  ceases,  L  p.  166. 

Confined  to  suits  in  their  own  right,  i  p.  186. 

BiU  against  attomies,  L  p.  187. 
Nature ;  filing,  &c.,  i  p.  187. 
Service  of^  i.  p.  187. 

Service  of  papers  in  other  cases,  i.  p.  188. 
Attomies  may  be  sued  by  filing  declaration,  L  p.  168. 

Privileged  to  sue  by  attachment  of  privilege,  i  p.  188. 

Have  no  privilege  as  regards  the  venue,  i  p.  189. 
Compensation  of;  i.  p.  189. 

in  general,  costs  as  between  party  and  party,  i  p.  189. 
Remedy  for  costs  and  lien,  L  p.  189. 

May  maintain  action  of  debt  or  assumpsit,  L  p.  189. 

Client  may  apply  to  court  for  rtde  directing  bill  to  betaxed,  I  p.  I89i  ^90 

When  negligence  defence  to  action,  i.  p.  190. 

Lien  on  papers,  i.  p.  190. 

On  money,  i.  p.  191. 

Notice  to  party,  i.  p.  191. 

Collusive  release,  Ac.,  i.  p.  191. 

Where  settlement  without  notice^  i.  p.  192. 

i'ollusion  with  bail,  &c.,  i  p.  192. 
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ATTORNIES. 

How  affected  by  right  of  set-off,  i.  p.  192,  193. 
Does  not  extend  to  claim  for  counsel  fees,  Ac.,  i.  p.  193. 
Ste  «  Prosecution  and  defence  of  Actions." 

AUDITA  aUERELA. 

Su  "  Judgment.** 

AVOWRY. 

See  "RepUvin." 

AWARD. 

See  *^  Arbitration:* 

9AIL. 

See  " Special  Bail**  "  Appearance.** 

BAIL  TO  THE  SHERIFF.    • 

When  defendant  may  be  held  to  bail  of  course,  L  p.  374. 378. 
Statutory  provisions,  i.  p.  374. 
Operation  of  statute  considered,  i.  p.  375,  378. 
Defendant  cannot  be  twice  held  to  bail  for  same  case,  i.  p.  375. 

Practice  where  plaintiff  has  been  non-proesed  or  discontinues, 

&£.,  i.  p.  376. 
Where  second  action  is  vexatious,  i.  p.  377. 
Rule  confined  to  cases  in  same  jurisdiction,  i.  p.  378^ 
In  actions  against  superviaora  and  others,  i  p.  S79. 
Against  executors  and  administrators,  i.  p.  379. 
When  judge's  order  requisite,  i  p.  374. 379. 
How  order  obtained,  L  p.  379. 
In  what  cases  granted,  i.  p.  380. 
Appeal  from  order,  i.  p.  380. 

Afidavit  how  authenticated  when  taken  abroad ;  when  to  be  made ; 
how  long  in  force,  i.  p.  380,  381. 
Bond  by  defendant ;  statutory  provisions,  L  p.  382. 
Sheriff  must  take  bond  when  tendered,  i.  p.  383. 
When  bond  void ;  sureties,  i.  p.  383. 

Agreement  with  sheri^  assignment  of  note,  &c.,  void,  i.p.  384. 
Statute  does  not  extend  to  security  taken  by  plaintiff,  i.  p.  384. 
When  bond  to  coroner,  i  p.  385. 
Condition  of  bond,  i.  p.  386. 

Cannot  be  avoided  for  trifling  informalities,  i.  p.  385, 386. 
Penalty,!,  p.  386. 
Discharging  defendant  on  common  bail  and  mitigating  bail,  i.  p.  386. 
Order  to  show  cause^  i  p.  386. 
Copy  and  service ;  proceedings,  i.  p.  387. 
How  application  opposed,  L  p.  387. 
Proceedings  on  obtaining  discharge,  i.  p.  387. 
Where  bail  mitigated,  must  justify  immediately,  i  p.  388. 
May  surrender  their  principal,  i.  p.  389. 

Proceedings  to  effect  surrender,  ii.p.  39. 
Assignment  of  bail  bond  and  proceedings  thereon,  iL  p.  12. 
Sheriff  to  assign  bond  on  defiault,  ii.  p.  12. 
Court  may  give  relief  ii  p.  12. 
When  assignment  may  be  made,  ii.  p.  13^  14. 
Action  on  bail  bond,  ii.  p.  15. 

Plaintiff  cannot  resort  to  bond  ailer  proceeding  in  original  suit, 
ii.  p.  15. 
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BAIL  TO  THE  SHERIFF. 

When  action  may  be  brou|^t,  ii  p.  15. 

In  what  court,  ii  p.  16. 

AflseeBment  of  damagei^  ii  p.  16. 

For  what  amount  bail  li&ble,  ii.  p.  17. 

Setting  aside  proceedings  when  irregular,  ii.  p.  18. 

Staying  proceedings  on  tenna,  ii  p.  19. 

Terms  usually  imposed,  ii  p.  19. 

Terms  where  plaintiff  has  lost  trial,  ii  p.  19.  . 

Application  to  be  made  without  delay,  iip.  20. 

How  made ;  notice  and  affidaTitsj  ii  p*  21. 

BAR. 

Plea  in.  &c  "Ptea." 

BILL. 

Against  attomies,  Ac.  See  ^*  AiUnwe^:' 

BILL  OF  COSTS. 

See  "  Coats  » 

BILL  OF  EXCEPTIONS. 
General  nature,  i  p.  531. 
Signing  and  sealing  bill,  i  p.  531. 
Filing  and  returning,  i  p.  531. 

When  taken  at  circuit  returned  to  supreme  court,  i  p.  531. 
If  taken  in  common  pleas  must  be  removed  by  writ  of  erroTi  i  p.  532. 
Will  not  prevent  motion  to  set  aside  verdict,  i  p.  632. 
Exception  must  be  in  writing  and  at  time,  i  p.  BSZ. 
May  be  tendered  at  trial  at  bar,  i  p.  632. 
In  what  casesitUes,  i  p.  632, 533. 
Purport  and  form,  i  p.  533,  534. 
Is  confined  to  specific  points,  i  p.  534. 
Waiver  of  exception  or  matter  excepted  to^  i  p.  536. 
Exceptions  must  be  precise,  i  p.  535. 
Proceedings  where  judges  of  common  pleaa  refuse  to  seal  bill,  i.  p.  636. 

Mandamus  and  return,  i  p.  536. 

When  mandamus  will  not  be  granted,  i  p.  637. 

When  bill  wiU  be  set  aside,  i  p.  637. 
At  circuit  is  a  stay  of  proceedings,  i  p.  537,  638. 
Argument  when  firivolous,  i.  p.  638. 

Judges  of  common  pleas  confessing  seals,  abolishftd,  i  p.  638. 
And  certificate  of  clerk  substituted,  i  p.  638. 
Drawing  up,  amending,  and  settling  bUI,  ii  p.  135. 

BILL  OP  PARTICULARS. 

Order  for ;  when  it  may  be  obtained,  ii  p.  149. 
In  first  instance  in  alternative,  ii  p.  149. 
Cannot  be  treated  as  nullity,  ii.  p.  149, 160. 
Requisites  of  bill,  ii  p.  150. 
BiU  given  without  order,  effect  of,  ii.  p.  180. 
Proceedings  if  bill  be  insufficient,  ii  p.  160. 
Time  to  plead  after,  ii.  p.  151. 
Consequence  of  not  furnishing  bill,  ii.  p.  151. 
WhenbiU  wiU  or  will  not  be  granted,  ii  p.  151. 
General  rule,  examples^  ii  p.  161, 162. 
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BILL  OP  PARTICULARS. 

Rale  in  actions  exdelictOi  ii.  p.  162. 
Paiiicalare  of  defendant's  set-off,  ii  p.  152. 

Order  and  effect,  ii  p.  163. 
How  iar  biU  binding  on  trial,  ii.  p.  153, 154. 
Amending  biU,  ii  p.  156. 

BRINGING  MONEY  INTO  COURT. 
Origin  of  practice,  ii.  p.  166. 
In  what  cases  allowed,  ii  p.  166. 

(Seneral  mie,  ii.  p.  166. 

Actions  of  assompeit,  iip.  167. 

Of  debt,  ii  p.  167. 

Actions  ex  delicto^  ii.  p.  167, 168. 

Where  there  are  several  defendants,  ii  p.  168. 

Paying  money  on  certain  counts,  ii  p.  168. 

On  plea  of  tender,  ii  p.  169. 
Manner  and  time  of  paying  money  into  court,  ii.  p.  169,  160. 
Effect  o(  ii.  p.  161. 

Plaintiff  proceeds  at  his  peril,  ii.  p.  161. 

And  may  be  nonsuited,  ii  p.  161. 

What  is  admitted  by  payment  into  court,  ii  p.  161. 

Money  cannot  afterwards  be  recovered,  ii  p.  162. 

Evidence  admissible  to  show,  quo  animo,  taken  out,  162. 

When  special  contract  is  declared  on,  ii  p.  163. 
Costs  on,  164,  160. 

CAPIAS  AD  RESPONDENDUM. 

Is  the  ordinary  mode  of  commencing  actions,  i.  p.  356. 
Form  and  parts,  i  p.  366. 

Conmiencement,  direction ;  numdate,  i  p.  367. 

Teste  and  return,  i  p.  368, 369. 

Attorney  may  alter  teste,  i.  p.  369. 
Cause  of  action ;  ao  eiiam  clause,  i  p.  3G9,  360. 
'"  Seal  and  subscription,  i  p.  360. 

Seal  cannot  be  twice  used,  i  p.  360. 

How  impression  may  be  made,  i  p.  360. 

Names  of  clerks  and  of  attorney  to  be  subscribed,  i.  p.  361. 
Endorsement  in  actions  for  penalty,  i  p.  361. 
To  be  in  English  language,  i  p.  361. 
%  May  issue  into  any  county,  i  p.  361. 

Alias,  pluries,  and  latitat,  i  p.  361. 

flow  tested,  and  correspondence  in  names,  d&a,  362. 

Cannot  be  issued  unless  service  of  former  writ  complete,  i^p.^362. 
Proceeding  where  there  are  defendants  resident  in  different  counties, 

i  p.  362. 
Issuing  of  capias  is  commencement  of  suit,  i  p.  362. 

Consequence  of  its  being  prematurely  issued,  i  p.  363. 

What  is  meant  by  issuing  the  writ,  i  p.  363. 
When  actions  for  penalty  deemed  to  be  commenced,  i.  p.  363. 
If  material,  time  when  writ  issued  may  be  shown,  i  p.  364. 
Delivery  of  writ  to  sheriff;  i  p.  364. 

Sheriff  to  keep  office ;  when  to  be  open,  i.  p.  364. 

Writ  may  be  left  at  office,  i  p.  364. 

Minute  of  process,  i.  p.  364,  366. 
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CAPL4S  AD  RESPONDENDUM. 
IiT6c^ularitie8  in  process,  i.  p.  365. 

Defined ;  coneequence  of,  L  p.  365. 

No  advantage  can  be  taken  of  till  writ  retained,  L  p.  386- 

When  proceafl  may  and  may  not  be  amended,  i  p.  366, 366,  367. 
Where  writ  has  been  lost,  new  writ  may  be  made  oat,  i  p.  368. 
Cannot  be  served  on  Sunday,  i.  p.  370. 371. 
Copy  to  be  served ;  endorsing  appearance  on,  i  p.  372,  373. 
Return  of  writ,  i.  p.  389. 

Where  writ  returned,  L  p.  390. 

Sheriff's  return;  what  returns  may  be  made,  i.  p.  391,  392. 

Where  sheriiTgoes  out  of  office,  i.  p.  392. 

Consequence  of  false  return,  i  p.  392. 

CAPIAS  AD  SATISFACIENDUM. 

At  common  law,  ii.  p.  381. 

By  statute,  ii.  p.  381. 

Against  whom  it  lies,  ii.  p.  381. 

Order  and  succession  of  executions,  iL  p.  382. 

And  requisites  in  cases  of  bail.  ii.  p.  382,  383. 

Form,  die,  of  ca.  sa ,  ii.  p.  383.  %4. 

Supersedeas  for  not  charging  in  execution,  iL  p.  384,  386- 

Mode  of  charging  in  execution,  ii.  p.  386. 

How  supersedeas  obtained,  ii  p.  386. 

Issuing  of  ca.  sa.  will  not  prevent  supersedeas,  ii.  p.  387. 

Sheriff's  duty  to  take  prisoner  to  jail,  ii.  p.  388. 

Treatment  of  prisoners  in  jail,  ii.  p.  388. 

Whether  sheriff  has  power  to  receive  debt,  and  discharge  prifoner,  u. 

p.  388,  389. 
Returns  to  ca,  sa.,  ii.  p.  389. 
And  subsequent  writs  ii.  p.  390. 
How  far  imprisonment  satisfiiction,  ii  p.  390. 
Discharge  of  prisoner  with  plaintiff's  consent,  a  satisfaction,  ii  p.  390- 
Cases  of  sati^iEtction,  ii  p.  391. 

When  plaintiffs  attorney  may  discharge  prisoner,  ii  p.  392. 
Compounding  qui  tarn  actions,  ii  p.  392. 
Farther  execution  if  party  dies  while  imprisoned,  ii  p.  392. 
Or  escapes,  or  is  rescued,  ii.  p.  393. 
Plaintiff's  rights  in  case  of  escape,  ii.  p.  393. 
Custody  of  prisoners  on  change  of  sherifi^  ii.  p.  393. 
And  delivery  over,  ii.  p.  394. 
And  escapes  in  such  cases,  ii.  p.  394. 
How  these  rules  affected  by  revised  statutes,  ii  p.  395. 
See  **JaU  liberties,"  »  Escapes." 

CASE. 

Actions  on  the  case.    See '*  Personal  aeiians." 

Making  and  settling  case.    See  **New  Trial," 

CASSETUR  BILLA  VEL  BREVE. 

When  it  may  be  entered,  i  p.  646. 
Leave  of  court  necessary,  i  p.  646. 

CERTIORARI. 

See  ^'Removal  of  causes." 
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CHALLENGES. 

Definitioiui  and  divisionSi  L  p.  515. 
ChalloDges  to  the  array,  I  p.  616. 
When  it  may  be  made,  i  p.  615. 
Gromid  o(  i  p.  516. 

Whether  it  lies  where  a  special  jury  is  struck,  i  p.  616. 
How  facts  ascertained,  i  p.  616. 
Where  lacts  admitted,  court  adjudges,  i  p.  616. 
Challenges  to  the  poUs,  i  p.  516. 
For  principal  cause,  i.  p.  616. 

Propter  honoris  respectum ;  inapplicable  here,  L  p.  516. 
Propter  defectum,  i.  p.  516. 
Propter  afiectum,  i.  p.  517. 
Propter  delictum,  i.  p.  518. 
For  fitvour ;  causes  infinite,  i  p.  618,  519. 
Always  determined  by  triers,  i.  p.  519. 

As  to  what  facts  juror  may  be  examined  on  voire  dire,  L  p.  519. 
After  challenge  to  the  array,  there  may  be  challenge  to  the  potts,  i.  p.  620. 
Exception  must  be  taken  at  trial,  L  p.  520. 

CIRCUIT  COURTS. 

Of  the  state.  See  "  Supreme  couriJ^ 

CIRCUIT  COURT  OP  THE  UNITED  STATES. 

For  the  Southern  District  of  New  Vork ;  when  established,  i  p.  265. 
Organisation,  i.  p.  255. 
Jurisdiction,  i.  p.  265. 

Greneral  principles  by  which  it  is  defined,  i.  p.  256. 
Particular  heads  of  jurisdiction,  L  p.  25f. 
Arrangement  of  subject,  L  p.  257. 
Original  jurisdiction,  i  p.  257,  258. 

Amount  required  to  give  court  jurisdiction,  i  p.  259. 
Principles  applied  to  jurisdiction  arising  from  citizenship,  i.  p. 
259. 
If  several  plaintifib  each  most  be  capable  of  suing,  t  p. 

259,  26a 
Suit  by  corporation,  i.  p.  260. 
Executors  and  administrators,  L  p.  260. 
Nominal  plaintiA,  260. 
Meaning  of  "citizen,"  under  statute,  i  p.  261. 
Jurisdiction  having  once  vested,  court  cannot  be  deprived 

of  it,  i.  p.  26Z 
Citizens  of  territories  cannot  sue,  L  p.  262. 
Citizenship  must  be  distinctly  stated  in  the  process  and 
pleadings,  L  p.  262. 
Right  of  defendant  to  be  sued  in  district  where  he  lives,  Ac, 

i  p.  263. 
Cases  of  assignment  of  choses  in  action,  Ac.,  i.  p.  263,  264,  266. 
Jurisdiction  where  an  alien  is  a  party,  i.  p.  265,  266. 
Jurisdiction  where  U.  S.  Ac.  are  plaintifis,  266,  267. 
Jurisdiction  in  cases  of  patents,  i.  p.  267. 
Enlarged,  L  p.  269. 
Provisions  as  to  practice,  t  p.  268. 
It  seems  circuit  court  has  exclusive  jurisdiction,  i.  p.  268. 
Jurisdiction  in  case  of  ctfj  right,  i.  p.  269. 
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INDEX. 

CIRCUIT  COURT  OP  THE  UNITED  STATED. 
Under  slave  laws,  i  p.  270. 
Under  act  regulating  paawngerehips,  i.  p.  270. 
_In  caeee  of  debentures,  L  p.  270. 
In  actions  where  Bank  of  U.  S.  is  party,  i  p.  271. 
Interest  of  a  state  does  not  oast  the  jurisdiction,  i  p.  272. 
Mode  of  objecting  to  the  want  of  jurisdiction,  i  p.  272. 
Court,  which  firet  has  jurisdiction,  retains  it,  i.  p^  272. 
Jurisdiction  by  removal  from  state  courts,  i.  p.  272. 
Manner  in  which  cause  is  to  be  removed,  i  p.  273. 
In  cases  of  aliens  or  citiaens,  L  p.  273. 
In  cases  of  title  claimed  under  different  states,  i.  p.  273. 
Practice  in  such  cases,  i  p.  274. 
Petition,  i.  p.  274. 

Evidence  of  amount  in  dispute,  i.  p.  275. 
Bond  to  be  given,  L  p.  276. 
What  is  an  appearance  under  statute^  i  p.  275. 
Duty  of  court  where  cause  improperly  rraaoved,  i.  fv  276. 
Practice  where  there  are  several  defendants,  and  their  i{)- 
pearance  is  entered  at  different  times,  i  p.  277. 
Remedy  incase  astate  court  refuses  to  allow  a  cause  to  be  remo- 
ved, i  p.  278. 
Case  arising  under  grants  of  different  states,  L  p.  279. 
Jurisdiction  by  error  firom  district  courts,  i.  p.  279,  280. 
Jurisdiction  by  removal  from  district  courts,  i.  p.  280.  to  283. 

Case  where  district  judge  died  after  removal  of  cause,  L  p.  283. 
Statutory  provision  as  to  state  laws  being  rules  of  decision,  i  p.  283. 

Prpcess,  i.  p.  284. 

Power  of  court  to  regulate  its  own  process  and  practice,  Ac,  i  p.  28i 
Subpcnias  allowed  to  run  into  any  other  district,  i.  p.  284. 
Court  empowered  to  issue  writs  by  a  14.  of  judiciary  act,  i.  p.  28E. 

Decisions  under  this  section,  L  p.  286. 

When  the  court  will  issue  a  mandamus,  i  p.  285. 

Executions  are  within  this  section,  i.  p.  286. 
Process  principally  regulated  by  act  of  1792,  i  p.  286. 

Construction  of  that  act,  Lp.  287,  288. 

Judgment,  lien  from  time  of  docketing,  i  p.  289,  290. 
Successor  of  marshal  to  execute  deeds,  i.  p.  291. 
Execution  runs  into  both  districts  of  the  state,  i  p.  291. 
And  where  for  U.  S.  into  any  state  or  territory,  i  p^  291. 
Stay  of  execution  to  petition  for  new  trial,  i.  p.  292. 
Garnishee  process,  i.  p.  292,  293. 
Practice,  i.  p.  293. 

How  far  affected  by  state  laws  or  practice,  i.  p.  293. 
Rules  adopted  by  circuit  court,  i.  p.  294. 
Sources  of  present  practice,  i.  p.  294. 
Where  to  be  sought  for,  i  p.  294. 
Appearance  and  bail,  i.  p.  295. 

Parties  may  appear  in  person,  i.  p.  295. 

Bail  in  suits  for  duties,  Ac,  L  p.  2^ 

Relief  of  bail  where  principal  has  been  arrested  again  oat  oftbc 
district,  i.  p.  296,  296. 
Production  of  books,  Ac.,  i.  p.  297. 
Consolidation  of  suits,  i.  p.  297. 
Evidence,  i.  p.  298. 
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CIRCUIT  COURT  OP  THE  UNITED  STATES. 

Evidence  taken  under  a  commianoD^  L  p.  296* 

And  provisions  to  compel  witnesns  to  testify  within  the  U.  S^  i. 

p.  29a 
Modeof  takingr  under  8. 30.  of  jndiciaryact,  L  p.  286. 300. 
Construction  of  statute,  L  p.  300. 
Witnesses  out  of  district,  or  distant  more  than  one  hundred 

miles,  must  be  examined  under  commission,  i  p.  30O. 
What  necessary  to  entitle  deposition  to  be  read,  i.  p.  300. 
When  objections  to  competency  &c.  to  be  made^  i.  p.  301. 
Authority  of  officer,  &c.,  i  p.  301. 

Commissioners  allowed  to  exercise  powers  given  to  judges, 
i.  p.  302. 
Depositions  in  perpetuam  rei  memoriam,  i.  p.  302. 
Statutory  reguhttions  in  suits  by  U.  S.,  i  p.  302,  303. 
Death  of  parties,  i.  p.  304. 

Provisions  of  a  31.  to  prevent  abatement  of  soili)  i  pi  304. 
Construction  of  statute,  i.  p.  304,  306^  306. 
Assessment  on  bonds,  Ac.,  i.  p.  306. 
Costs,  i.  p.  306. 

Not  allowed  if  less  than  9600  recovered,  i.  p.  307. 
Fees  of  attomies,  officers,  Ac.,  i.  pi  307. 

Attachmentfor  fees,  i  p.  307. 
Double  costs  in  certain  cases,  i  p.  307. 
Judgment  of  first  term  in  certain  cases,  i.  p.  308. 
Amendments  under  a  32,  i.  p.  308. 

Decisions  upon  statute,  L  p.  309,  310. 
Jails  and  discharge  from  imprisonment,  i.  p.  310^  311. 
Jail  liberties^  i.  p.  312. 
Esci4>e6  from  limits,  i.p.  312. 

Marshal  not  liable  for  eecape  after  prisoner  committed  to 
state  jail,  L  p.  313. 
Discharge  of  poor  debtors  under  act  of  1600,  i.  p.  313, 314. 
And  by  subsequent  acta^  i  p.  316. 
Discharge  of  debtors  to  U.  S.,  i.  p.  316. 

By  aecretary  of  treasory  under  act  of  1798^  i  p.  316. 
Or  president  under  act  of  1817,  L  p.  317. 
Officers  of  the  court,  L  p.  316. 
Terms,  L  p.  3ia 

When  held,  i.  p.  318. 
Adjournments,  i.  p.  318. 

cmcurr  roll. 

By  whom  made  out ;  what  it  consists  o^  i.  p.  461. 
Commences  with  title  or  placita,  L  p.  452. 
How  entitled  in  actions  by  bill,  L  p.  462. 
In  actiona  by  original,  i.  p.  453. 
Memorandum ;  in  what  cases  it  variea^  i  p.  453. 

When  general  plaintiff  may  produce  writ  at  trial,  i.  p.  464. 

Unneceasary  in  actiona  by  original,  i  p.  454. 
Imparlance ;  when  requisite,  i.  p.  464. 

Only  one  necessary,  i.  p.  464. 
Suggestions  on  roll,  L  p.  464. 

For  trial  in  another  county,  i.  p.  464. 

Where  one  of  several  p1ainti&  or  defendants  dies,  i.  p.  465. 


XVni  UTDEX. 

CIRCUIT  ROLL. 

Variance  from  declaration ;  how  taken  advantage  ofj  i.  p.  465. 
Order  for  trial  and  continaancei^  L  p.  466. 
Entry  of  ne  recipiatur,  i.  p.  456. 

Defendant  may  afterwards  move  for  judgment  as  in  caae  of  nooiua: 

i.  p.  456. 
When  circuit  judge  should  vacate  rule^  i  p.  466. 
Roll  to  be  re-delivcred  when  cause  not  tried,  or  verdict  set  aiide^  i  p> 

466, 467. 

ClTIZENSaiP. 

See  «  Courtt  qf  United  SUUes,'* 

COGNIZANCE. 

Avowry  and.  See  **  Replevin," 

COGNOVIT. 

When  it  may  be  given,  i.  p.  616. 

Form  and  purport,  i.  p.  616. 

Where  aaseaement  of  damages  necessary,  i.  p.  616. 

Judgment  and  execution,  L  p.  616. 

May  be  of  part  of  cause  of  action,  i.  p.  616. 

Bail  should  be  filed,!,  p.  616. 

Setting  aside  judgment,  i  p.  617. 

COLONIAL  COURTS. 

Account  and  history  o^  i.  p.  142. 

COMMENCEMENl*  OF  SUITS. 
By  original  writ  or  capias^  i.  p.  349. 
By  filing  declaration,  i.  p.  349,  350. 
See  "  CapioB,"  "  Original  writ,** 

COMMISSION  TO  EXAMINE  WITNESS. 
In  what  cases  it  may  be  issued,  ii.  p.  102. 
Motion  and  notice,  ii  p.  103. 
Affidavit,  u.  p.  103. 

Discretion  of  course  and  how  exercised  iL  p.  104. 
When  second  commission  issued,  ii.  p.  104. 
Order  for,  may  be  granted  by  a  judge,  ii  p.  106. 
Settling  interrogatories,  ii.  p.  106. 
Duty  of  party  obtaining  rule,  ii  p.  107. 
Execution  and  return  of  conmdssion,  ii  p.  107, 108. 
Commission,  return,  Ac.  to  be  filed,  ii.  p.  109. 
Bfiect  of  depositions  when  read,  ii  p.  109. 
Operation  of  commission  as  a  stay  of  proceedings,  ii  p.  11^. 
When  leave  granted  to  gx>  to  trial,  ii  p.  1 10. 
What  reasonable  time  for  return  of  commission,  ii  p.  111. 

COMMISSIONERS. 

Of  supreme  court    See  "  Sapreme  court,** 

To  take  affidavits,  &c.  i  p.  167,  16a 

In  circuit  court  of  United  States,  i  p.  263. 

COMMON  BAIL. 

See**  Appearance," 

COMMON  PLEAS. 

See  "  Court*  qf  common  pleas." 
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COMMON  RULES. 
Defined,  ii.  p.  51. 

Entered  at  peril  of  party,  ii.  p.  61. 
Some  of  the  most  ordinary  enumerated,  iL  p.  61. 
Where  not  specially  provided  for,  are  rales  of  four  days,  ii.  p.  62. 
Rules  by  consent,  ii.  p.  62. 

Agreements  to  be  in  writings,  ii.  p.  63. 

Rule  equally  binding  on  parties  and  attomies,  ii  p.  62. 

Distinction  between  waiver  and  agreement,  ii.  p.  63. 
Certified  copy  of  rule,  evidence,  ii.  p.  63. 
Nature  and  effect  of  a  rule,  ii  p.  63» 

CONFESSION. 

Of  judgment.    See  "  Judgment  by  cortfession." 

CONSOLIDATING  ACTIONS. 

In  what  cases  consolidation  compelled,  ii.  p.  99*  100. 
Consolidation  rule  in  insurance  causes,  ii.  p.  100. 

How  plaintiflPs  consent  compelled,  ii.  p.  100. 

Defendant  must  consent  to  reasonable  terms,  ii.  p.  100. 

Construction  of  defendant's  undertaking,  ii  p.  lOI. 

Time  to  pay  money,  &c.  ii.  p.  101, 102. 

CONTEMPTS. 

See  "  AttachmenUfor  contempts," 

CORONERS. 

Antiquity  and  origin  of,  i  p.  212. 

Their  number,  i  p.  212. 

How  chosen,  i  p.  212. 

Character  of  office,  i  p.  213. 

Execution  of  process  by,  where  sheriff  is  a  defendant,  i  p.  213,  214. 

Where  sheriff  is  plaintifi;  i  p.  216. 

Executions  against  sherifib,  how  directed,  i  p.  21&i 

Executions  in  replevin,  where  sheriff  is  a  party,  i  p.  216. 

CORPORATION. 

Corporation  aggregate,  to  appear  by  attorney  under  common  seal,  i  p.  194. 
Actions  against  corporations  how  commenced,  &c.,  i  p.  364,  366. 
How  default  entered  in  certain  cases,  i  p.  628,  629. 
Preference  of  issues  on  trial,  i  p.  606. 
And  argument,  ii  p.  74. 

COSTS  PINAL. 

In  a  legal  sense  are  parcel  of  the  damages,  i  p.  669. 
Incident  to  judgment,  i  p.  669. 
PlaintifTs  costs,  i  p.  670. 

In  actions  relating  to  real  estate,  i  p.  670. 
In  actions  in  which  title  to  lands,  &c.,  comes  in  question,  1  p.  670. 
In  scire  facias,  mandamus,  Ac,  L  p.  670. 
In  personal  actions,  i  p.  671. 
Greneral  rule,  i  p.  671,  672. 
In  assault  and  battery,  false  imprisonment,  slander,  and  libe^ 

i  p.  672. 
In  replevin,  i  p.  673. 

Where  claim  is  reduced  by  set-off,  i  p.  673. 
Several  suits  on  one  bond,  note,  Ac,  i.  p.  674. 
Where  cause  is  removed  from  common  pleas,  1.  p.  674. 
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COSTS  PINAL. 

In  courts  of  common  pleas,  i.  p.  674. 
General  rule,  i  p.  674. 
Costs  in  parikular  ai^oos,  671. 
Mode  of  compuUng  costs  in  S.  C.  wlieaneoi«nlile«ta'f«tecfC..P. 

i.  p.  675. 
Costs  where  suit  is  settled,  i.  p.  676. 
*    Costs  against  e»ecutore  and  admitiistintora,  i  p>  676^  677. 
Defendant's  costs,  i  p.  677. 
General  rule,  L  p.  677. 
Btzecutors  and  administrators,  L  p.  678. 
Where  there  are  several  defendants,  L  p.  678. 
Costs  where  there  are  several  issues  and  verdici  fior  plaintiff  oil  8(W^  sod 

defendant  on  others,  L  p.  679. 
Costs  on  demurrer,  i.  p.  679. 
On  plea  of  misnomer,  i.  p.  580. 
Where  one  defendant  suffers  judgment  by  de&ult,  and  the  other  pkidf  a 

plea  which  goes  to  the  whole  declaration,  i.  p.  680. 
People  of  this  state  liable  to  co6ts,i  p.  680. 
But  not  United  States,  L  p.  681. 
Assignees  liable  to  costs,  i  p.  681. 
Limitation  of  costs,  i.  p.  681. 

In  courts  of  common  pleas,  i  p.  661. 
On  judgment  by  confession,  withoutsoit  brought,  i.  p.6Bl. 
Double  and  treble  costs,  i  p.  682. 
Foreign  corporation,  L  p.  682. 
Officer  of  militia,  L  p.682. 
Official  acts  of  officers,  i  p.  682. 
Or  by  their  command,  i.  p.  662. 
Acts  done  by  authority  of  statute,  i  p.  663. 
Construction  of  statute^  i  p.  683. 
Costs  we  actually  doubled,  i  p.  663. 
Double  damages  do  not  carry  double  coets^  i  p.  683w 
Double  costs  belong  to  party,  t  p.  663,  684. 
Costs  on  mandamus,  i.  p.  684. 
On  attachment,  i  p.  684. 

On  new  trials,  and  in  error,  L  p.  686^1686.    See  "  EmtJ' 
Costs  in  particular  casei^  i.  p.  686. 

Actions  for  public  monies,  i.  p.  686. 
By  and  against  counties  and  town^  Lp.  686. 
For  wrecked  property,  i  p.  666. 
By  poor  persons,  i  p.  687. 
0^  feigned  iisue^  i  p.  687. 
Ttoation  of  costs,  i.  p.  687. 
BiU  and  service,  i.  p.  687. 
Notice  of  taxation,  i  p.  667. 
Consequence  of  taxation  without  ttotice,  Lp.  687. 
Rules  respecting  taxation  of  costs,  L  p.  688. 
FoMo  (  what  computed  at,  i.  p.  688. 
Serviose  must  be  actually  rendered,  i.  p.  688. 
Same  person  attorney  and  couiisel,  i.  p.  688. 
Counsel  foe,  ice.,  i.  p.  680. 
.    Warrant,  pUInt,  Ac.,  i.  p.  669. 
One  draft;  record,  ftc,  copied,  not  part  o^  i.  p.  689. 
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COSTS  PINAL. 

Retaining  fee,  i.  p.  689. 

Circuit  roll,  i.  p.  589. 

Feee  for  copiea,  L  p.  G90l 

OiBbanements,  i.  p.  690. 

Receiving  greater  fee,  &c.,  690. 

Taxing  officer  to  examine  bill,  i  p.  690. 

Bond  with  penaHj,  i  pw691. 

Attendance  of  witnen,  L  p.  691. 
Where  copy  of  minutee  or  certificate  of  Judge  requisite^  i  p.  692. 
When  defendant  may  require  coets  to  be  taxed,  L  p.  692. 
Appeal  to  court  from  taxation,  i.  p.  692,  693. 
How  coets  collected,  i.  p.  693. 
CoetB  against  people,  i  p.  593,  694. 
In  what  caaee  security  for  costs  required.    Ste  "  Staying  proeeedingfj* 

COSTS  INTERLOCUTORY. 

For  not  proceeding  to  trial,  i.  p.  466. 

For  postponing  trial,  i.  p.  iS7, 

Costs  of  striking  special  jury,  i.  p.  478. 

On  withdrawing  juror,  i.  p.  639.    ii.  p.  165. 

On  amendments,  i  p.  602. 

On  setting  aside  de&ult,  L  p.  622. 

On  discontinuing  suit,  i  p.  639. 

On  nolle  prosequi,  i.  p.  646, 646. 

On  motion  for  judgment  as  in  case  of  nonmit,  1.  p.  666, 656, 669. 

On  discharging  party  privileged  from  arrest,  iL  p.  9. 

On  staying  proceedings  on  bail  bond,  ii.  p.  19, 20. 

On  staying  proceedings  against  sheriff  ii  p.  27. 

On  motions  generally,  ii  p.  82  to  85. 

On  change  of  venue,  ii  p.  117. 

On  granting  new  trial,  ii.  p.  136^  137. 

On  setting  aside  inquest  by  default,  ii.  p.  137. 

On  arresting  judgment,  lip.  141. 

On  paying  money  into  court,  ii  p.  169, 160. 164, 166. 

Parties  may  be  imprisoned  for  not  paying,  ii  p.  193, 194. 

COUNSELLORS. 

In  supreme  court;  how  appointed  and  licensed,  i  p.  176. 
Admission  of,  i  p.  176. 
See  »  AUifmiu" 

COUNTER  AFFIDAVITS. 
See  '*  Affidavits  J* 

COURTS. 

See  «  Supreme  Court,"  "  Superior  Court  qfNew  York,** "  JMbyw**  Cbufit." 

COURTS  OF  THE  UNITED  STATES. 

See  **  District  QmrU  qf  V.  S."  ''CircuU  Court  qf  U.  S.**  **Siqfreme 

Cmrt  qf  U.  S," 

COURT  OF  ERRORS. 

Organisation  and  constitatjon,  1  pw  217. 
Powers;  sessions;  officerti  ip.  218. 
See  "Error" 
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COURTS  OF  COMMON  PLEAS. 
One  for  each  county,  i  p.  224. 
Origin  o^  i.  p.  224. 

Colonial  courti,  and  law  ertablisbing  them,  t  p.  225. 
>  Jurisdiction  and  powers,  L  p.  226. 

In  gfeneral,  L  p.  226. 
Powers  particularly  given,  i.  p.  227. 
Appellate  jurisdiction  from  justices  courts,  i.  p.  ^7. 
Justices  judgments  docketed  in  common  pleas,  i.  p.  227. 
'  Powers  as  courts  of  record,  i.  p.  228. 

To  remit  fines,  &.c.,  i  p.  228. 
Removal  of  causes  into  supreme  court,  i  p.  228,  229. 

See  "  Removed  qf  causes." 
Error  from  to  supreme  court,  L  p.  229. 

Sse  ^' Error  J* 
Judges  of)  L  p.  229. 

Their  appointment,  powers,  &c.,  i.  p.  229,  230. 
In  the  city  of  New  York,  i.  p.  230. 
In  the  county  of  Albany,  i  p.  231. 
Practice,  L  p.  231. 
Origin  0^1.  p.  231. 

In  general,  same  as  that  of  supreme  courtj  i  p.  231. 
Teste  and  return  of  process,  1.  p.  231. 
TiUe  of  court,  I  p.  232. 
Form  of  records,  L  p.  232,  233. 
Surrender  of  bidl,  L  p.  233. 
See  "  Special  bail," 
Officers,  i.  p.  233. 
Sheriffis  i.  p.  233. 
Clerks,  i  p.  233.  ^ 

How  chosen,  tenure  of  office,  residence,  Ac,  i  p.  233. 
Their  deputies,  i.  p.  233. 
Offices ;  where  to  be  kept,  L  p.  234. 
Clerk  in  New  York,  i.  p.  234. 
His  bond,  i.  p.  234. 
How  cancelled,  i.  p.  234. 
Terms,  i.  p.  235. 

COVENANT. 

See  ''Personal  Actions." 

CRIERS. 

Of  Supreme  Court,  i.  171. 

DAMAGES. 

What  and  when  recoverable,  L  p.  666. 

When  nominal,  i.  p.  666. 

Damages  in  debt  and  covenant,  i  p.  666. 

Bond  for  payment  of  money,  i.  p.  666. 

Bond  with  other  condition,  i  p.  666. 

Stipulated  damages,  i.  p.  666. 

Breaches  of  covenants  of  seisin,  i.  p.  667. 

Covenant  against  incumbrances,  i  p.  668. 

Covenant  that  judgment  is  unpaid,  L  p.  668. 
Damages  in  assumpsit,  L  p.  668. 

When  interest  allowed,  i  p.  658. 

Note  payable  in  specific  articles,  i.  p.  569. 
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DAMAGES. 

Action  for  price  of  chattel,  i.  p.  569. 

For  work  and  labour,  i.  p.  659, 660. 

Bill  of  exchange,  i.  p.  560. 

Policy  of  insurance,  i.  p.  660. 

Interest  on  judgment  against  bank  for  bills,  Ac.,  i  p.  560. 

Breach  of  marriage  promise,  i.  p.  661.       ^ 
Damages  in  trover,  i.  p.  561. 

Restoration  of  goods  will  go  in  mitigatioin  o^  i  p.  561. 

Trover  by  one  having  a  lien,  i.  p.  661. 

Trover  for  note,  i.  p.  662. 
Damages  in  trespass,  i.  p.  662, 563. 
Damages  where  there  are  several  defendants,  i.  p.  663* 

Where  several  damages  may  or  may  not  be  assessed,  i  p.  563. 

Judgment  de  melioribus  damnis ;  remittitur,  i.  p.  564. 

Practice  in  assessing  damages,  where  those  who  plead  have  verdict, 
i  p.  564,  566. 

How  damages  levied,  i.  p.  665. 
Damages  where  are  several  counts  in  the  declaration,  i  p.  565. 

Jury  may  assess  entire  or  several  damages,  i.  p.  565. 

When  judgment  wiU  be  arrested,  I  p.  565, 566,  567. 
Double  and  treble  damages,  i.  p.  667. 

DRATH. 

See  "Abatement  of  suits"  "Scire  facias"  "Error,"  "Warrara  of  at- 

tomey," 

DEBT. 

See  "  Pereonal  acttons," 

DEBTORS. 

See  "AttachmerUs  against  absent,"  "  Confined  for  crimes,  ^^"  "Dis- 
charge of  insolvent  debtors," 

DECLARATION. 

Conformity  to  writ,  i  p.  416. 

As  respects  parties  to  the  suit,  i.  p.  416. 

Rule  as  to  process  bailable,  i.  p.  416,  417. 
Names  of  parties ;  need  not  be  repeated,  i  p.  417. 
Misnomer  what ;  how  taken  advantage  o^  i.  p.  417,  416. 
Rules  respecting,  i.  p.  418,  419. 
How  cured,  i.  p.  420. 
Character  in  which  plaintiflT  sues,  i.  p.  420. 
Ab  lespects  the  form  of  action,  i.  p.  420. 
Correspondence  with  ac  etiam,  i  p.  420. 
Variance  from  original  writ,  L  p.  421. 
Sum  declared  for,  L  p.  421. 
How  entitled ;  must  be  after  cause  of  action  accrued,  421,  422. 
Venue,  L  p.  423. 
Commencement,  i  p.  423. 

Names  of  parties,  i.  p.  424. 
In  actions  against  joint  debtors,  i.  p.  424. 
By  or  against  assignees,  executors,  Ac.,  i.  p.  424. 
Recital  of  cause  of  action,  i  p.  424. 
Where  proceedings  are  by  original,  i.  p.  424,  425. 
Conclusion,  i  p.  425. 

Pledges  to  prceecute  unnecessary,  i.  p.  426. 


DECLARATION. 

Name  of  attorney,  L  p.  42& 
M  emorandum  of  warrant  ahoHriMW^  i  p*  426^  426. 
Amendmenia  to  declaration,  i.  p.  426. 

0eleeti  aided  by  plea  or  demurrer,  i  p.  426. 
4mffuimmifttt  on  appUcatioQ  to  oonrt,  i.  p.  426. 
When  defects  diaregarded  on  trial,  i  p.  427. 
When  damages  may  be  increaaed,  L  p.  427, 428. 
When  new  count  maybe  added,  i  p.  428. 
Generally  rest  in  discretion  of  court,  i.  pw  428. 
Amendments  of  couree,  i  p.  429. 

How  parties  may  amend  under  role^  L  p.  429. 

New  count  may  be  added,  i  p.  429. 

Rule  must  be  entered ;  but  need  not  speciff  paiticukn^  i  p.  429, 

430.433. 
Copy  of  pleading  to  be  filed;  timetopiMM),  Lp.430. 
When  the  plaintiff  may  declare,  i.  p.  430. 
Declaration  to  be  filed  $  rule  to  plead,  L  p.  4SL 

Oannot  be  disregarded  because  not  fikd,  i.  p.  433. 
When  plaintifT  required  to  declare ;  ooMequenoe  of  neglect,  i  p.431. 
Declaring  de  bene  ease,  L  p.  409,  431. 

At  what  time ;  endorsement  on  dechratinn,  L  p.  430^  431, 432. 
Declaring  against  prisoners ;  appearance  not  requisite,  i  p.  431,  432. 

In  what  time }  consequence  of  neglect^  i.  p.  432. 
Senrice  of  declaration,  L  p.  432. 

Where  defendant  is  in  custody,  i  p.  432. 
Where  attorney  is  retained,  L  p.  432,  433. 
Where  party  defends  in  person,  L  p.  432, 433. 
When  unnecessary,  i  p.  433. 

DEMURRER. 

In  what  cases  party  may  demur,  L  p.  444. 
General  or  special,  L  p.  444. 
Form  o^  i  p.  446. 
To  be  signed  by  counsel,  L  pw  446. 
Filing  and  service^  L  p.  446. 
Joinder  in  demurrer,  i.  p.  446^  446. 
ProoeedingB  on  demurrer,  ii.  p.  1B2, 
Either  party  may  notice,  iL  fr^82. 
Demurrer  books,  ii.  p.  182. 
Party  demurring  makes  up  book%  ii  p.  182. 
Senrice  of  copies,  ii  p.  Ig3. 
Argument,  ii  p.  183. 

AsMssment  of  damages  inhere  there  are  inraes  in  Uw  and  in  bet, 
ii  p.  183. 
When  plaintiff  may  enter  nolle  prosequi,  ii  p.  183. 
Court  will  sometimes  order  demurrer  to  be  firM  argued^  ii.  p.  184. 
Motion  for  judgment  on  firivolous  demurrer,  ii.  p.  184, 186. 
Judgment  on  demurrer,  ii  p.  185. 

When  respondeas  ouster  only,  ii  p.  186. 
When  interlocutory  or  final,  ii  p.  18& 
When  judgment  for  ddemJant  though  there  are  other  iamtti  ii. 
p.  186. 
Amendments  after  demurrer,  ii  p.  186  to  188. 
When  of  course,  ii  p.  186^  187. 
After  decision,  ii  p.  187. 
Withdrawing  demurrer,  ii.  p.  187, 188. 
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DEMURRER  TO  EVIDSKCE. 

Nature  and  efl^  L  p.  S2a 

WImd  party  aay  be  conpeUed  to  join  ki  dflnonw,  i  pi  628^  «9. 
Practice  not  favoared  by  oonrta,  i  p.  939. 
Discretion  of  jcdge,  i.  p.  (3G. 
How  damages  aiMMed,  i.  p.  580. 
Sufficient  to  make  minute  at  trial,  631. 

DETINUE. 

Action  of  aboliahed,  i.  p.  2. 

DILATORY  PLEA. 

DIMINUTION. 

See  «  Error.'' 

DISCHARGE  OP  INSOLVENT  DEBTORS. 

Mode  of  compelling  debtor  to  apply  for  or  be  barred,  IL  p.  411. 
Diocharge  from  debta  and  imprisonment,  ii.  p.  412. 
On  application  of  inrolvent  and  creditors,  ii.  p.  412. 
Proceedings  to  obtain,  ii.  p.  412. 
Effect  o^  ii.  p.  413. 
When  void,  iL  p.  413,  414. 
On  proceedings  by  creditors  to  compel  assignment,  ii  p.  414,  416. 
Discharge  from  imprisonment  only,  iL  p.  416. 
Of  insolvents  generally,  ii.  p.  416. 
Of  imprisoned  debtors  in  certain  cases,  ii.  p.  416,  416. 
Decisions  as  to  effect  of  discharge,  ii  p.  416  to  418. 
Discharge  from  imprisonment  only,  obtained  in  another  state,  of  no  effect, 

u.  p.  418. 
How  insolvent  to  avail  himself  of  discharge,  ii.  p.  419. 
What  will  avoid  a  dLicharge,  ii  p.  420. 

DISCONTINUANCE. 

Analogous  to  confaMion  of  judgment  by  defendant,  i  p.  999. 
By  rule,  i  p.  639. 

How  entered,  and  when  of  coohm^  i  p.  6jl9. 

Waiver  of  rule,  i  p.  639. 

When  it  may  be  without  costs,  i  p.  640. 

When  it  cannot  be  entered,  i  p.  641. 

Attorney's  power,  i  p.  641. 
Ofproces8,ip.  64L 

Submission  to  arbitration  is  a  discontinuance^  i  p.  642. 
Or  refinrence  of  cause  not  referrible,  i  p.  642. 

DISTRICT  COURTS  OF  THE  UNITED  STATES. 
State  divided  into  two  district!^  i  p.  243. 
Organintion,  i.  p.  243. 
Jurisdiction,  i  p.  244. 

Cases  to  which  it  esctendsb  i  p.  244. 

Statutory  provision  originally  conferring  jurisdiction,  i  p.  244. 

Criminal  and  admiralty  jurisdictioi^  i  p.  244. 

Common  law  jurisdiction,  i  p.  246. 

JurisdictiMi  extended  by  subsequent  act,  i  p.  246w 

Concurrtnt  jurisdiction  given  to  state  courts  in  suits  for  penalties 

under  certain  acts,  i  p.  246. 
But  error  allowed  from  the  stato  courts  to  the  circuit  court  of  the 
U.  S.,ip.247. 
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DIOTRICT  COURTS  OP  THE  UNITED  STATES. 

ProvUioii  in  such  casea  fior  remurion  of  penaUies,  i  p.  247. 
.  State  couiti  have  also  a  coneurreni  juriadidion  under  ^ottHJDe*  law 

in  suits  for  penalties,  L  p.  247, 24a 
And  in  certain  places  under  the  revenue  laws,  i  p.  348. 
In  other  cases  district  courts  generally  retain  Joriadictiflii  otigioafly 

conferred,  L  p.  248. 
Jurisdiction  in  repealing  patents,  i  p.  248. 

Proceedings  for  that  purpose,  i.  p.  248|  249. 
Court  of  northern  district  invested  with  the  powers  of  a  drcutt  coait, 

i  p.  249,  250. 
In  such  case  appeal  and  writ  of  error  lies  to  suprone  cooii,  L  p.  2S0. 

Practice,  i.  p.  250. 

Resembles  that  of  circuit  court,  i  p.  260. 

See  "  Circuit  Omrt  qfthe  UniUd  SUUes," 
Marshal,  i.  p.  251. 

His  bond,  i.  p.  251. 

When  a  party  how  process  served,  Ac,  i  p.  251. 

Suits  on  marahal*s  bonds,  L  p.  251. 

Provisions  in  case  of  his  removal,  i.  p.  252. 
aerk,  i  p.  252. 

Appointed  by  court,  i.  p.  252. 

How  money  paid  into  court,  Ac,  deposited,  Lp.  253. 

Clerk  may  take  bail,  Ac.,  i.  p.  253. 
Commissioners  to  take  affidavitsi  L  p.  253. 
Attomiea,  Ac.,  i  p.  253, 254. 
Terms,  L  p.  254. 

How  court  adjourned,  i  p.  254. 

DISTRINGAS. 

See  (« Onginal  wrU:* 

DOUBLE  PLEA. 

DOWER 

ate  **  EjeetmerUt"  *^Admea»urement  qf  DojurJ* 

EJECTMENT. 

Its  origin;  in  what  cases  it  lies,  &c. 

See  "  Suits  relating  to  reed  property." 
Ejectment  in  ordinary  cases,  ii  p.  496. 

Notice  to  quit;  when  necessary,  ii.  p.  497. 
Declaration,  ii.  p.  498. 
Notice  to  appear  and  plead,  Ac,  ii.  p.  499. 
Service  of  declaration  and  notice,  ii  p.  499. 
Rule  to  appear  and  plead,  Ii  p.  500. 
In  case  of  personal  service,  ii.  p.  500. 
And  where  not  personal,  ii.  p.  500. 
Affidavit  and  order  in  cases  of  perfect  service,  ii  p.  600. 
In  cases  of  imperfect  service,  motion  necessary,  ii  p.  601. 
How  made,  and  on  what  papers,  ii  p.  601. 
Order  thereupon,  ii.  p.  501. 
Former  practice  as  to  service  of  declaration  and  roks,  ii  p.  602. 
Affidavit  of  service  of  dedaraiion  and  noiioe^  ii  p.  602. 
W  hat  service  requisite  where  it  is  imperfect,  ii  p.  603. 
Former  rules ;  cases  and  decinons^  ii  p.  504  io  611. 
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EJECTMENT. 

Order  thai  plaintiirs  attorney  produce  his  aathority,  ii  p.  511. 
Appearance  and  plea  or  demurrer,  ii.  p.  512. 
Admitting  landlord  or  othera  to  defend,  ii.  p.  512. 
Trial,  ii.  p.  612,  513. 
Verdict,  ii.  p.  513, 514. 
^   Death  before  verdict  or  judgment,  iL  p.  514. 
Judgment  and  ite  effect,  ii.  p.  515. 
Execution,  ii.  p.  516. 
New  trials  after  judgment,  ii.  p.  517. 
General  statutory  provisions  concerning  actions  relating  to  real  property, 

ii  p.  518. 
No  imparlance,  voucher,  dx.,  to  be  allowed,  ii  p.  518. 
But  landlord,  dbc.,  allowed  to  appear  with  or  without  tenant,  ii  p.  618. 
Tenant  to  give  landlord  notice  of  suit,  ii  p.  619. 
Reversion  or  remainder  man  admitted  to  defend,  ii  p.  119. 
And  wife,  ii.  p.  619. 

Actions  by  persons  jointly  interested,  ii.  p.  519. 
Actions  not  to  be  delayed  by  non-age,  ii.  p.  519. 
Alienation  of  lands  not  to  bar  or  delay  action,  ii  p.  520. 
When  survey  ordered ;  how  made ;  effect,  ii  p.  620. 
When  writ  of  view  allowed,  dkc,  ii.  p.  521. 
Waste  restrained  after  suit,  ii  p.  621. 
If  tenant  for  life,  &c^  make  default,  heir,  Ac,  to  have  ejectment,  ii. 

p.  621. 
If  husband  make  de&ult,  wife  to  have  ejectment,  ii.  p.  622. 
Recovery  by  fraud  void  unless,  dbc.,  ii  p.  522. 
Execution  not  to  be  avoided  by  feigned  recoveries,   Ac,  iip. 

622. 
Lessees  may  falsify  recoveries,  Ac,  ii  p.  522. 
Recoverer's  remedies  for  rents,  waste,  &c.,  ii.  p.  623. 
Writ  of  possession  may  include  execution,  ii  p.  523. 
Restitution  to  whom  made  in   case  of  reversal  of  judgment,  ii. 

p.  623. 
^ire  frcias  to  tenant,  to  traverse  fraud  established  against  him, 

ii.  p.  523. 
Practice  to  be  same  in  general,  as  in  personal  actions,  ii  p.  624. 
Certain  writs,  Ac.,  established,  ii  p.  624. 
Provisions  as  to  injunctions  to  stay  proceedings,  ii  p.  624. 
Ejectment  for  dower,  ii  p.  525. 
Right  of  dower,  ii.  p.  626. 

In  what  cases;  its  extent,  ii  p.  526. 

When  widow  barred  of  dower,  ii  p.  526. 

When  dower  must  be  demanded,  ii  p.  527. 

Infimt  heir  not  prejudiced  by  collusive  recovery,  ii  p.  627. 

Widow's  quarantine^  ii  p.  527. 

When  dower  to  be  assigned,  ii  p.  527. 

When  action  may  be  brought,  ii  p.  628. 

And  against  whom,  ii  p.  628w 
Proceedings  gepieraUy,  ii  p.  628. 
Declaration,  ii  p.  628. 
Flea,  Ac,  ii.  p.  629. 
Trial,  ii  p.  629  to  631. 
Assignment  of  dower,  ii  p.  631. 

Vol.  n.  100 
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BJECTMENT. 

Execution,  ii  p.  632. 

Dunages  for  wHhholdiDg*  dower,  U.  p.  632. 
Ejectment  upon  right  of  re-entry,  for  non-payment  of  rent  or  otbervue, 

iLp.632. 
At  common  law,  ii  p.  632. 

Estate  forfeited,  milese  breach  of  corenant  clear,  IL  p.  633. 
When  reTornoner  may  take  advantage  of  forfeiture,  ii  p.  533. 
When  license  preventc  a  forfeiture,  iL  p.  634> 
Forfeiture  may  be  waived,  ii  p.  534. 

Waiver  of  one  forfeiture  doee  not  waive  another,  ii  p.  635. 
What  ia  a  waiver,  ii  p.  635. 
Partiea  may  take  advantage  of  provisos  of  re-entry,  ii  p.  636. 
Steps  to  be  taken  in  order  to  bring  suit,  iip.  636. 
Under  statute,  ii  p.  637. 

Difficulties  obviated,  ii.  p.  637. 
Proceedings  generally,  ii  p.  637. 
What  cases  are  within  statute,  ii  p.  638. 
Judgment  by  default,  ii  p.  538,  639. 
Trial  and  evidence,  ii  p.  640. 
Stay  of  proceedings  on  payment  of  rent,  ii  p.  640. 
Restoration  to  tenant  alter  execution,  ii  p.  540. 
Payment  of  rent  by  mortgage  after  execution,  ii  p.  640. 
Relief  in  equity  after  execution,  ii  p.  641. 
Ejectment  upon  compulsory  proceedings,  ii  p.  643. 

Cases  in  which  proceedings  may  be  instituted,  ii  p.  542. 
The  compulsory  proceedings,  ii  p.  642. 

Notice  s  to  whom  directed ;  contents,  ii  p.  642. 
Service  of  the  notice,  ii  p.  543. 
First  rule  to  appear  and  plead,  ii.  p.  543. 
Default  for  not  pleading,  and  judgment,  ii  p.  644. 
Appearance  and  plea,  ii.  p.  544. 
Judgment  on  disclaimer,  ii.  p.  645. 
Issue  and  trial,  ii  p.  645. 

Judgement  on  verdict  and  second  rule  to  plead,  ii  p.  845. 
Plea  under  second  rule ;  de&ult  and  judgment,  ii  p.  54^  647. 
The  ejectment,  iip.  547. 
j  Proceedings  generally,  ii.  p.  647. 

I  Declaration  and  service,  ii.  p.  647. 

I  Trial  and  verdict,  ii.  p.  647. 

Judgment  and  its  effect,  ii  p.  648. 
Execution,  ii  p.  549. 

ELECTION  OF  ACTIONS. 

See  »AcHtnu» 

EQUITY  OF  REDEMPTION. 

When  bound  by  judgment,  ii  p.  263. 

ERROR. 

Writ  of;  nature,  ii  p.  439. 
Its  character  and  use,  and  when  it  lies,  i  p.  B4. 
By  whom  it  may  be  brought,  ii  p.  439,  440. 
Cannot  be  brought  contrary  to  agreement,  ii  p.  441. 
Former  practice,  where  some  of  plalntifii  would  not  Miigii  ttnn,  ii  p- 

442. 
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ERROR. 

All  per8on0  living  agaiDft  whom  judgment  was,  must  join  in  writ,  ii.  p. 

442. 

Ezciues  for  not  joining  aU,  iL  p.  442. 

Partiep  refusing  to  join,  ii  p.  443. 

Role  requiring  them  to  join,  ii  p.  443. 

Service  of  rule,  ii  p.  443. 

How  permitted  to  join,  ii  p.  443. 

Proceeding!  on  their  default,  ii.  p.  443. 

Costa  of  motion  to  quaah  writ,  ii  p.  444. 

Persona  out  of  state,  Ac.,  ii.  p.  444. 

Admitting  persons  to  join,  ii.  p.  444. 

Striking  out  names  of  plaintiffs  ii  p.  444. 

Sununons  and  severance  abolished,  ii.  p.  446. 
Against  whom  writ  must  be  brought,  ii  p.  446. 
To  what  courts  error  lies,  ii  p.  446. 

Either  to  same  or  different  court,  ii  p.  446. 

For  error  in  fact  in  judgment  in  S.  C.  error  lies  to  S.  C.  ii  p.  446. 

Otherwise  as  to  error  in  fact  in  C.  P.  ii.  p.  447. 

Which  court  cannot  entertain  writ  of  error  of  any  deflcription,  ii  p. 
447. 

Error  lies  from  C.  P.  to  S.  C,  ii  p.  447. 

And  from  superior  court  of  New  York  to  S.  C,  ii  p.  447. 

From  S.  C.  to  court  of  errors,  ii  p.  447. 

And  from  court  of  errors  to  supreme  court  of  U.  6.,  ii.  p.  448. 
How  error  brought  where  judgment  is  arrested,  ii  p.  448. 
Bill  of  exceptions,  ii  p.  448. 
Appellate  jurisdiction  of  court  of  errors^  ii  p.  449. 

Extends  to  every  final  decision  of  S.  C.  though  not  technically  a 
judgment,  ii  p.  449. 

But  not  to  interlocutory  orders,  ii.  p.  460. 

Nor  to  cases  where  there  has  not  been  an  actual  decision,  ii  p.  450. 
As  in  case  of  judgment  by  definult,  Ac,  ii  p.  460. 
Difference  in  this  respect  on  writs  of  error  to  S.  C,  460. 
Error  lies  on  judgment  of  nonsuit,  ii  p.  461. 
Teste  and  return  of  writ  of  error,  ii.  p.  461. 
Writ  of  error,  a  new  action,  ii  p.  461. 
Attomies  in  supreme  court,  ii  p.  462. 
In  court  of  errors,  ii.  p.  462. 
Limitation  of  writs  of  error,  ii  p.  462. 

Exceptions,  U.  p.  463. 

Death  during  disability,  ii  p.  463. 

Time  in  no  case  to  exceed  five  year%  ii  p.  463. 
From  what  court  writ  issues^  ii  p.  464. 
Direction  of  writ  from  court  of  errors,  ii  p.  464. 

How  made  returnable,  ii  p.  464. 
Writ  issuing  out  of  supreme  court,  ii  p.  466. 

Purport  of,  ii.  p.  466. 
Writ  must  agree  with  record,  ii  p.  466. 
Allowance  of  writ,  ii.  p.  466. 
No  bail  requisite  at  common  law,  ii.  p.  466. 
Security  required  by  statute^  ii  p.  466. 
Bond  in  all  cases,  ii.  p.  466. 
Its  penalty  in  different  cases,  ii.  p.  466,  467. 
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Condition  in  diffisrciit  caMS,  iL  p.  457,  4&6. 
Endoning'  order  to  stay  exopution,  iL  p.  458. 
Certain  caoea  excepted,  ii.  p.  468. 
Bond  and  certificate  of  counael  to  be  filed,  ii  p.  459. 
Nofcace  of  writ,  ii  p.  460. 

Contents  oi,  and  how  served,  ii  p.  460. 

Consequence  of  omission  to  give  notice,  ii  p.  460. 
Notice  of  bail  and  exception  thereto,  ii.  p.  460. 
Justification ;  consequence  of  neg'lect,  ii.  p.  461. 
When  execution  may  be  issued  during  pendency  of  writ,  ii  p.  461. 
Provisions  relating  to  actions  for  moving  of  land,  Ac,  461,  462. 

Actions  for  mesne  profits  stayed,  ii  p.  462. 

How  recovered  on  affirmance,  &c.,  ii  p.  462. 

Proceedings,  ii  p.  462. 
Transcribing  and  certifying  writ,  ii.  p.  462. 
On  error  to  C.  P.  record  is  supposed  to  be  removed,  ii  p.  462. 
But  it  is  otherwise  on  error  to  S.  C,  ii.  p.  463. 
Provisions  relating  to  writs  from  court  of  errors,  ii  p.  463. 

Return  of  writ  by  clerk,  ii.  p.  463. 

When  to  be  made,  ii  p.  463. 

If  not  so  made  party  loses  benefit  of  writ,  ii  p.  463. 
When  writ  may  be  amended,  quashed,  &c.,  ii  464. 
Amending  writ,  ii.  p.  464,  465. 
auasfamgwrit,ii.p.466. 

Albde  of  compelling  plaintiflf  to  assign  errors  in  8.  C,  ii.  p.  467. 
In  court  of  errors^  ii  p.  467. 
AJQsging  diminution  and  certiorari,  ii  p.  466, 469. 
How  proceedings  affected  by  death  of  parties,  ii  p.  470. 
By  marriage  of  female  plaintiff  or  defendant,  ii  p.  471. 
Afldgnment  of  errors,  ii  p.  472. 

Errors  in  fact,  ii.  p.  472. 

Errors  in  law,  ii  p.  472. 

Rules  respecting  assignment  of  errors,  ii.  p.  472, 473. 

Certain  defects  to  be  deemed  amended,  ii.  p.  473. 

When  assignment  to  be  general  or  special,  ii  p.  473. 

What  matters  cannot  be  alleged  for  error,  ii.  p.  474. 
Objections  not  raised  in  S.  C.  cannot  be  urged  in  court  of  errov%  ii.  p^  475. 

Limitation  of  rule,  ii.  p.  475. 
Plaintifls  must  join  in  assigning  error,  ii.  p.  475. 
Joinder  in  error  in  S.  C,  ii.  p.  475. 
In  court  of  errors,  ii.  p.  475. 
Service  of  assignment  of  errors,  Ac.,  ii.  p.  476. 
Common  plea  to  assignment  of  errors,  ii.  p.  476. 

After  pleading  in  nullo  est  erratum  party  cannotpray  a  certiorari,  ii.  p.  477. 
But  court  may  award  a  certiorari,  ii.  p.  478. 
Special  pleas  to  aasignment  of  error%  ii.  p.  478. 
Pleadings  to  be  filed,  ii  p.  479. 
Trial  of  issues  of  fact,  ii  p.  479. 

In  supreme  court,  ii  p.  479. 

In  court  of  errors,  ii.  p.  479. 
Argument  of  issues  of  Uw,  in  S.  C,  ii.  p.  480. 
th  courtof  errors,  ii  p.  480. 

Case  to  be  printed,  &c.,  ii  p.  480. 

Notice  to  clerk  and  party,  ii.  p.  481. 
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ERROR. 

Ex  parte  hearing,  it  p.  481. 
Preliminary  queations  to  be  firat  argxied,  ii.  p.  461 . 
No  deciaioa  on  de&ult  of  appearance,  ix.  p.  481. 
Opening-  argoment,  &c.,  ii  p.  482. 
Notice  of  special  motiona,  ii  p.  482. 
Senrice  of  papers,  ii.  p.  482. 
Reaaona  of  court  muat  be  annexed  to  case,  ii  p.  482. 
^     Withdrawing  assign  ment  of  errore,  &c.,  ii  p.  482,  483. 
Judgment  in  error,  ii.  p.  484. 

What  it  is  in  general,  u.  p.  484. 

To  reverse  for  error  in  law,  and  recall  for  error  in  fact,  ii  p.  484. 

Judgment  cannot  be  reversed  for  part,  and  affirmed  for  reaidue,  ii.  p. 

484. 
Unleas  it  consist  of  distinct  parts,  ii  p.  484. 
When  reversal  of  one  judgment  will  adect  another,  ii  p.  486. 
Court  of  errors  to  remit  transcript,  dx.,  ii  p.  486. 
Court  to  give  such  Judgment  as  court  below  should  have  given,  ii 

p.  486. 
When  court  of  errors  may  give  complete,  and  when  only  interlocu- 
tory judgment,  ii  p.  486,  487. 
New  trial  on  error  from  common  pleaa,  ii  p.  487. 
Judgment  against  executors,  Ac.,  ii  p.  488. 
For  error  in  fact,  erroneous  proceedings  only  reversed,  ii  p.  488. 
Execution,  ii  p.  488. 
Writ  of  restitution,  ii  p.  489. 
Costa  on  writs  of  error,  ii  p.  489. 
Costs  on  reversal,  ii  p.  489. 
On  affirmance,  ii  p.  489. 
Double  casta,  ii.  p.  49a 
Coats  for  not  prosecuting  writ,  ii  p.  490. 
What  damagea  are,  and  when  allowed,  ii.  p.  490. 
Where  judgment  revoked,  pUintiff  entitled  tocosta,  ii.  p.  491. 
Taxation  of  coets^  ii.  p»  491. 
InS.C.,iip.  491. 
In  court  of  errors,  ii  p.  492. 

ESCAPEa 

How  prisoners  to  be  confined,  ii.  p.  401. 

What  to  be  deemed  an  eacape ;  atatutory  remedy  against  sheriff,  ii  p. 

401,402. 
Sheriff  may  pursue  and  retake,  ii  p.  402. 
Common  law  remedy,  ii  p.  402. 

Sheriff  not  excused  if  rebels  break  prison  and  let  out  prisoner,  i  p.  373. 
Otherwise  if  the  act  of  public  enemies,  i  p.  373. 
Irregularity  in  judgment  or  process  no  excuse,  ii.  p.  403. 
Sheriff  not  excused  if  he  discharge  prisoner,  unleas  by  due  course  of  law, 

ii.  p.  403. 
Parol  evidence  admissible  if  writ  not  returned,  ii  p.  403. 
Party  having  equitable  mterest  may  sue  sherifl)  ii  p.  403. 
Slightest  dq)arture  from  limits,  an  escape,  ii  p.  404. 
Insanity  not  excuae,  tembU,  ii  p.  404. 
Evidence  of  eacape,  ii  p.  404. 

Assent  of  plaintiiif  diachargea  judgment,  dkc.,  ii.  p.  405. 
Promise  not  to  sue,  ii  p.  405. 
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ESCAPES. 

Or  toindemiiify  sheri^  ii.  p.  406. 

Recaption  a  defence,  Ac.,  405. 

Or  volantory  return,  ii  p.  406. 

Aieent  of  plaintifi;  f raadulentlj  obtnined,  not  tsame,  ii  p.  406. 

When  and  how  aoit  againit  sheriff  commenced,  ii.  p. 406^  407.  i.  p  363. 

Recaption  or  return  in  case  of  voluntary,  ii.  p.  407. 

Or  negligent  eecapea,  iL  p.  407. 

When  time  given  sheriff  to  prosecute  bond,  iL  p.  407. 

_Sherifl*s  remedy  on  bond,  ii  p.  406. 

When  judgment  against  sheriff  conclusive  evidence  in  actioD,  iL  p. 
406. 

How  judgment  obtained  on  bond,  iL  p.  409. 

Judgment  against  sheriff  evidence  of  damageii  iL  pi  409. 
Plaintiff'B  remedy  on  bond,  ii.  p.  400. 

Assignment,  li.  p.  409. 

And  suit  by  asiignee,  iL  p.  410. 

Damages  to  be  recovered,  ii.  p.  410. 

Assignment  bars  action  against  sheriff,  iL  p»  410. 

Defence  to  action,  iL  p.  410. 

ETIDENCE. 

General  rules  respecting,  L  p.  479. 

Governed  by  pleadings,  L  p.  479. 

When  secondary  evidence  adnussible,  L  p.  479. 

Written  or  parol,  and  of  record  or  not  of  record,  L  p.  479. 

Hearsay  evidence  inadmissible ;  exceptions,  L  p.  480 
Proof  of  records,  L  p.  480. 

How  acts  of  legislatures  of  the  several  states  authenticated,  i.  p.  460. 

And  records  of  courts  of  other  states  L  p.  480^  481. 

How  records  of  foreign  courts  authenticated,  L  p.  481. 

When  copies  of  the  same  admissible^  L  p.  482. 
Affidavits  taloen  abroad ;  bow  authenticated,  L  p.  481. 
How  copiea  of  affidavits,  Ac,  to  be  certified,  L  p.  482^  483. 
Notice  to  produce  writings^  L  p.  483. 

In  what  cases ;  purport  of  notice^  i.  p.  483. 

When  unnecessary,  L  p.  484. 

Effifict  of  writings  when  produced,  L  p.  484. 

When  form  of  action  notice,  L  p.  486. 

Notice  to  attorney  sufficient,  i.  p.  486. 

How  long  notice  requisite,  L  p.  486. 

Not  confined  to  circuit,  i.  p.  486. 

How  contents  proved,  L  p.  486. 
Discovery  of  books,  documents,  Ac.,  i.  p.  466. 

Power  of  court,  i.  p.  487. 

Discovery  by  defendant,  L  p.  487. 

By  plaintiff,  i.  p.  487. 

After  declaration  or  plea,  L  p.  488. 

After  issue  joined,  L  p.  488. 

Proceedings  to  obtain  discovery,  L  p.  468. 
Petition  {  order  to  show  cause,  L  p.  488. 
Order  granting  discovery ;  effect,  L  p.  488. 
When  order  vacated ;  consequence  of  disobeying,  L  p.  489. 
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EVIDENCE. 

Effect  of  papen,  Ac,  when  produced,  L  p.  489. 
InipectioD  of  public  boob,  dkc.,  L  p.  489. 
In  what  casM,  L  p.  489. 

When  papers  will  be  ordered  tobeprodaoedoo  trial,  L  p.  490. 
Books  of  corporation,  i  p.  490. 
To  what  inspection  confined,  i  p.  490. 
When  application  to  be  made,  i  p.  490. 

In  what  cases  record  of  acquittal  in  action  for  maliciooa  proiecution 
granted,  i.  p.  4.0.  ^ 

How  obtained,  L  p.  491. 
Examination  de  bene  ease,  i.  p.  491. 
In  what  cases,  i.  p.  491. 
Application  to  whom  and  how  made,  L  p.  491. 
Order,  when  granted;  time^  i  p.  492. 
Opposite  party  may  show  cause^  i.  p.  492. 
Examination,  L  p.  492. 
Proceedings  on  trial,  L  p.  492, 493. 
Effect  of  deposition,  i.  p.  493. 
When  examination  may  betaken,  i  p.  483. 
Process  to  compel  attendance  of  wifnessMi  Lp.  493. 

EXECUTION. 

Definition,  lip.  283. 

History  and  nature  o(  ii  p.  283. 

General  statutory  provisions  allowing,  ii  p.  284. 

Record  must  be  signed  and  filed,  ii.  p.  286. 

Execution  must  agree  with  judgment,  ii.  p^  28S. 

Issues  out  of  court  where  judgment  is^  ii  p.  285. 

Time  in  which  it  may  issue,  ii  p.  286. 

When  scire  fitciaa  requisite,  ii  p.  286. 
How  stayed  by  bill  of  exceptions,  ii.  p.  286. 
And  by  writ  of  error,  ii  p.  286,  2B7. 
Cannot  be  taken  out  pending  action  on  judgment,  ii  p.  287. 
When  leave  of  court  neceanry,  ii.  p.  287. 
May  be  by  new  attorney,  ii  p.  288. 
Order  and  succession  of  executions,  ii.  p.  288  to  290. 
Execution  in  suits  against  several,  for  aaoae  cause,  ii  p.  291. 
Executions  in  actions  against  executors,  insohrcnts,  joint  detaton,  dkc  ii 

p.  291.  j 

See  "  Judgmem." 
On  certiorari  or  appeal  firom  jusUcesP  oourti^  Ii  p.  991.  j 

Endorsement  on  execution,  ii  p.  292.  i 

What  may  be  levied,  ii.  p.  292. 
Execution  in  cases  of  covenants,  ii  p.  293. 
Teste,  &c.  of  executions,  ii  p.  293. 
Cannot  be  served  on  Sunday,  ii  p.  298. 
HasreUtionto  itsteste^  ii.  p.  293. 
And  may  issue  after  death  if  tested  before^  ii  p.  298. 
Irregularity  in  execution  and  ooosequenoe  o^  ii.  p.  294. 
When  party  may  or  may  not  justify  under  an  execution,  ii  p.  295^  296. 
When  scire  fjBu^ias  necennuy  to  obtain  rettitution  tfter  levy»  a  p.  297. 
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EXKCUTION. 

Amendinents  of  eMcutioB,  VL  p.  297. 

Lad  execution  eupplied,  it  p.  296. 

Execution  by  mistiike,  when  record  not  filed,  ii  p.  296. 

Sheriff  to  give  party  minute  and  copy,  iL  p.  296|  299. 

Neg-lect  of  sheriff  to  return ;  coneequenoe,  ii  p.  299. 

Perpetual  stay  of  execution,  ii.  p.  900. 

Sheriff's  poundage,  ii  p.  900,  301. 

See  "  FHeri  fYiciw,"  <*  Vapitu  ad  Motitfaciendunu" 

EXECUTORS  AND  ADMINISTRATORS. 

When  and  how  they  may  be  held  to  bail,  i  p.  379. 

Proceai  against,  and  appearance  o^  i.  p.  394. 

Judgment  against,  and  effect,  L  p.  394.    ii  p.  236. 

Execution  against,  ii.  p.  231,  237. 

Commencement  of  declaration  in  actions  by  or  against,  L  pi  424. 

Costs  agaiiMt,  i  p.  676  67a 

Reference  in  cases  of  demands  against,  ii  p.  179  to  161. 

Provisions  respecting  abatement  of  suits  in  actions  by  and  agaioiti  ii  p. 

213, 214. 
Scire  facias  to  have  execution  against,  ii  p.  4f7.    i  p.  57  to  69. 
Setroff  in  actions  by  and  against,  ii  p.  166, 170. 

EXONERETUR. 

See  "  Special  BaOJ* 

FALSE  IMPRISONMENT. 

See  **  Permnud  AetioneJ* 

PAVOUR. 

Challenges  fior,  See  **ChdUengeaJ* 

FEIGNED  ISSUE. 

See  "  Warrant  iff  aUameyJ* 

Fritf E  COVERT. 

Cannot  sue  alone^  i  p.  97. 

When  to  be  joined,  i  p.  97. 

Warrant  of  attorney  to  or  by,  void,  i  p.  606. 

FIERI  FACIAS. 
Form  of,  ii.  p.  302. 

Must  agree  with  judgment,  ii  p.  302. 
As  rsigards  personal  property,  ii  p.  302. 
Relates  to  ito  teste,  ii.  p.  302. 

But  is  a  lien  only  from  its  delivery  to  sheriff,  ii  p.  303. 
The  lien  does  not  alter  the  property,  ii  p.  303. 
How  reguUted  by  statute,  iip.  303. 
Fi  &.  tested  before,  may  be  issued  after  death,  ii  p.  904. 
When  there  are  different  fi.  fits.,  dDc.,  which  to  he  first  ezecoied,  ii  p. 

304  to  307. 
Act  of  debtor  cannot  divest  lien,  ii.  p.  307. 
What  may  be  sold  as  personal  property,  ii  p.  307  to  309. 
Property  exempt  from  execution,  ii.  p.  309,  310. 
Overplus  monies  applied  to  subsequent  executioub  ii  p.  316. 
Money  of  defendant  in  sheriff's  hands^  applied  to  plalntifPs  enctf- 

tion,ii.p.3ia 
Execution  as  to  term  for  years  in  goods  aadchattda^  iip.310. 
Goods  distrained,  u.  p.  311. 
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Or  taken  on  a  former  eieectitioD,  &i.  p.  31 1 . 

Deeds,  writingB,  &c.,  ii  p.  31 1. 

Term  subject  to  lesaee'e  rights,  xi.  p.  31 1 . 

Bank  or  library  shares,  ii.  p.  311. 

Equitable  interest  in  a  term  for  years  or  goods,  ii.  p.  311. 
Equitable  relief  where  property  cannot  be  reached  by  execution,  ii 

p.  312. 
Alignments  of  leasdiold  property  after  delivery  of  fi.  £il,  ii.  p.  312. 
Goods  fraudulently  purchased  by  debtor  cannot  be  sold,  ii.  p.  313. 
Goods  fraudulently  conveyed  by  debtor  may  be  sold,  IL  p.  313. 

New  statutory  provisions  respecting  fraudulent  conveyances,  Ac., 
IL  p.  314, 316. 

Decisions  under  former  statute,  ii.  p.  315  to  321. 

When  a  levy  on  goods  left  in  defendant's  hands  deemed  fraudu- 
lent, and  a  levy  allowed  under  a  second  execution,  ii. 
p.321to324. 

Mere  possession  of  goods  does  not  subject  them  to  execution,  ii 
p.  325. 
Executions  against  partners,  ii.  p.  325  to  329. 
Sheriff  trespasser.  If  he  take  goods  of  third  persons,  ii.  p.  329. 

May  summon  a  jury  of  inquiry,  ii.  p.  329. 

Effect  of  their  inquisition,  ii.  p.  329. 

When  he  may  require  bond  of  indemnity,  11.  p.  330. 
Goods  held  in  trust  for  wife  not  subfect  to  execution,  it  p.  330;  331. 
Testator's  goods  cannot  be  taken  for  executor's  debt,  ii..p.  39S. 
Sheriff's  authority  to  enter  and  remain  in  house  to  make  levy,  ii  p. 

332,333. 
When  and  how  levy  to  be  made,  ii.  p.  334. 
When  sheriff  may  re-take  goods,  ii.  p.  335. 
Or  bring  an  action  for  taking  them  from  him,  i  p.  335. 
Levy  must  be  made  before  return  day,  ii  p.  335. 
How  goods  to  be  sold  by  sheriff,  ii.  p.  336. 

Notice  of  sale,  ii.  p.  336. 

Sale  to  be  at  auction,  ii.  p.  336. 

Cioods  to  be  present,  ii  p.  337. 

Officer  not  to  purchase,  ii.  p.  337. 

Particular  rule^  respecting  sale,  ii.  p.  337  to  340. 

Purchaser's  right  of  ingress,  Ac,  ii  p.  340. 

Goods  may  be  sold  after  return-day,  ii.  p.  341. 

Preference  of  landlord's  rent,  ii.  p.  341, 342. 
As  regards  real  estate,  ii  p.  342. 
Form,  iip.342. 
And  effect,  U.  p.  343. 
Form  against  heir,  devisee,  or  ter-tenant,  ii  p.  343. 

Heirs  cannot  be  sued  at  law,  ii.  p.  344. 

Non-age  of  heir  not  to  suspend  remedy,  ii.  p.  344. 
Lands  liaUe  if  party  dies  in  execution,  ii.  p.  344. 

Unless  sold,  dkc.,  ii.  p.  344. 
Lien  of  the  judgment,  ii  p.  344. 

See  ^Judgment," 
Surplus  in  the  hands  of  sheriff,  ii  p.  346. 

Execoliokifbr  debt  secured  by  mortgage,  cannot  be  on  mortgage  pro- 
perty, ii  p.  345. 

Vol.  IL  lOi 
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FIERI^FACIAS. 

Endonement  in  such  caie^  U.  p.  345. 
Naked  claim  without  possenioii  cannot  be  levied  on,  ii.  p.  346L 
Nor  lands  contracted  for  only,  ii.  p.  346. 

fint abill  in  equity  murt  be  filed,  ii.  p.  346. 

Bill  in  equity  in  other  caaes,  ii.  p.  347. 
Fraudulent  conveyances,  ii.  p.  347. 

Statutory  provisions,  ii  p.  347,  348. 

Law  as  to  before  revision,  ii  p.  349  to  351. 
Actual  levy  on  lands  not  necessary,  ii  p.  352. 
Sale,  ii  p.  352. 

Notice  of,  ii.  p.  352. 

To  be  at  public  vendue,  ii  p.  353. 

Penally  on  officer,  ii.  p.  353. 

Several  lots,  how  sold,  ii.  p.  353. 

Penalty  for  destroying  notice,  ii  p.  353. 

Omission,  &c^  not  to  affect  validity  of  sale,  ii  p.  354. 

Officer  not  to  purchase,  ii  p.  354. 

Irregularities;  ii  p.  354. 

Certificate  of  sale;  contents,  Ac.,  ii.  p.  354. 
For  fifteen  months  title  remains  in  debtor,  ii  p.  355. 
Who  may  redeem  in  a  year;  how,  ii.  p.  365. 
Who  within  fifteen  months,  and  how,  a  p.  357  to  359. 
Provision  in  case  of  sherifPs  death,  ii.  p.  360. 
Decisions  as  to  redemption,  ii  p.  360. 

Computation  of  the  time,  ii.  p.  360. 

Money  must  be  actually  paid  within  time^  ii  p.  360. 

Other  points  decided,  ii  p.  361,  362. 
Rights  of  parties  during  fifteen  months,  ii  p.  363. 
Enjoyment  of  debtor  during  fifteen  months,  ii  p.  363. 

See  «  Wute." 
When  and  to  whom  deed  to  be  given,  ii  p.  363. 
Its  effect,  ii.  p.  363. 

Provisions  in  case  of  death  of  purchaser,  ii  p.  364. 
Or  sheriff,  ii  p.  364. 

The  deed;  requisites,  Ac.,  ii  p.  364,  365. 
Sale  and  deed  by  whom  to  be  made  and  given,  ii  p.  366. 
Conditional  delivery  of  the  deed,  ii  p.  366. 
Creditors  may  agree  to  which  deed  shall  be  given,  ii  p.  366. 
Interest,  rights,  and  tiUe  of  purchaser,  ii  p.  367  to  369. 
When  sale  vacated,  ii.  p.  370. 

Remedies  for  fiulure  of  title  and  to  enforce  contributioD,  ii.  p.  370  to 
372. 
Return  of  writ  and  proceedings  thereon,  ii.  p.  373. 
When  and  where  return  to  be  made,  ii  p.  373. 

Enlarging  time,  ii  p.  373. 
Different  returns,  iip.  373. 

Sheriff  how  compelled  to  pay  over  monies  levied,  ir.T>.  374. 
When,  and  when  not,  chargeable  by  his  return,  ii.  p.  374,  376. 
If  levy  sufficient,  sheriff  cannot  make  second  levy,  ii  p.  376. 
Or  if  he  deliver  the  goods  to  a  third  person,  ii.  p.  376. 
Subsequent  executions  if  only  apart  levied,  ii  p.  376. 
Venditioni  exponas  on  return  of  want  of  buyers,  ii  p.  377. 
Or  distringas  to  new  sheriff,  ii.  p.  378. 
Return  of  nulla  bona,  when  proper,  ii.  p.  379. 
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FIERI  FACIAS. 

And  sabseqnent  writs  thereupon,  ii.  p.  379. 
Or  action  against  sheriff  if  rd^m  not  true,  ii.  p.  379. 
Succeanve  fi.  fas.  how  issued,  &c.,  379,  380. 
Returns  in  cases  of  executors,  Ac.,  ii.  p.  380. 

GARNISHEE  PROCESS. 

See  "  CourU  of  UnUed  States,** 

GUARDIAN. 

See  "Proaecutiim  and  d^ence  of  actions. 

HABEAS  CORPUS  AD  TESTIFICANDUM. 
See  "  Evidence  » 

HEIR. 

See  "Judgment,"  "Exeeution,"  '*  Scire  facias." 

IDEOT. 

How  to  prosecute  and  defend,  ii.  p.  219,  220. 

IMPARLANCE. 

See  "  Circuit  rollJ* 

INFANT. 

See  "  Prosecution  and  dtfence  of  actions.*' 

IN  NULLO  EST  ERRATUM. 

See  *' Error  J' 

INdUEST  BY  DEFAULT. 

See  **  Notioe  of  trial,"  ««  TVta/." 

INdUIRY. 

See  "  WrU  qf  inquiry.'' 

INSOLVENT  DEBTORS. 

See  **  Discharge  qf  insolvent  debtors.^' 

INSPECTING  BOOKS. 
See  "Evidence." 

INTERLOCUTORY  JUDGMENT. 
See  "Judgment." 

IRREGULARITY. 

Defined,  i.  p.  365.    ii  p.  85. 
Motion  to  set  aside  proceedings  for,  iL  p.  86. 
Must  be  made  without  delay,  iL  p.  87. 
Irregularity  in  process,  ii.  p.  86.    i  p.  366  to  368. 
When  judgment  by  default  irreg^ular,  ii.  p.  86. 
Irregularity  in  execution,  ii.  p.  86. 

See  "Eieeutunu" 
Consequence  of  overlooking  irregularity,  ii.  p.  87. 
Distinction  between  and  complete  defect,  ii  p.  87. 
Terms  sometimes  annexed  on  setting  aside  proceedings  for,  ii.  p.  88. 

ISSUE. 

Defined ;  requisites,  i.  p.  447. 

Either  in  law  or  in  hci ;  distinction  between,  i.  p.  447. 

Must  be  upon  an  affirmative  and  a  negative,  i.  p.  448. 

Must  be  on  a  single  point,  i.  p.  448. 

Feigned  issue,  i.  p.  448. 

Similiter ;  usually  added  by  plaintiff;  want  of  aided,  L  p.  449. 

When  cause  at  issue ;  similiter  cannot  be  struck  out  for  delay,  i.  p.  450. 
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ISSUE  ROLL. 

AboliBhed,  i.  p.  453. 

JAIL  LIBERTIES. 

What  and  how  defined,  ii.  p.  395. 

Statutory  provisions  as  to  liheiiies  gieneraUy,  ii  p.  995,  396. 

As  to  the  liberties  in  the  city  of  New  York,  it  pi  396. 

As  to  the  publication  of  the  liberties,  ii.  p.  397. 

When  and  how  prisoner  entitled  to  liberties,  ii.  p.  397, 398. 

Bond  how  to  be  given,  ii.  p.  398. 

Form  and  condition,  ii.  p.  398. 

To  be  held  for  sheriff's  indemnity,  ii.  p.  399. 

When  sheriff  may  re-commit,  ii.  p.  399. 

Or  sureties  surrender,  ii  p.  399. 

Surrender  how  made,  ii.  p.  399. 

Bonds  defective  in  form  to  be  valid,  ii.  p.  399. 

How  amended,  ii  p.  400. 

When  sheriff  bound  to  grant  liberties,  ii.  p.  400. 

Bonds  far  what  reasons  void,  ii.  p.  400. 

JOINDER. 

Of  actions.    See  "  Adiorw." 

JUDGES'  ORDERS. 

Are  absolute,  to  show  cause,  or  in  the  alternative,  ii  p.  47,  48. 
Enumeration  of  the  most  usual,  ii.  p.  48. 
Orders  to  stay  proceedings,  ii  p.  49. 

Must  be  accompanied  or  preceded  by  notice  of  motioQi  ii-  P>  ^• 

Do  not  operate  to  extend  rule  to  plead,  &c.,  ii  p.  49. 
A  judge  may  vacate  his  own  order,  ii  p.  49. 
Appeal  lies  to  court,  ii  p.  50. 
Effect  of  judge's  order,  ii.  p.  50. 

Cannot  affect  order  of  court,  ii.  p.  50. 

Cannot  be  treated  as  nullity,  ii.  p.  50. 
How  served,  ii.  p.  50. 

JUDGMENT. 

What  it  is,  a  p.  229. 

Interlocutory  judgments  enumerated,  ii  p.  230,  231. 

Final  judgments,  ii  p.  231. 

Capiatur,  ii  p.  231. 

Misericordia,  ii  p.  231. 
General  division  o^  ii  p.  231,  232. 
Nature  of  the  recovery  in  different  actions,  ii  p.  232. 
To  be  in  dollars,  ii  p.  232. 
Distinct  judgments  on  one  record,  ii.  p.  232. 

As  in  case  of  several  defendants,  ii.  p.  233. 

Or  where  plaintiff  recovers  damages  and  defendant  costs^  ii  p.  233. 
Interest  on  judgments,  ii.  p.  234. 
Execution  of  judgments,  ii  p.  234. 

PerfiBct  execution,  ii  p.  235. 

Imperfisct  execution,  ii.  p.  235. 

Against  executors,  Ac,  ii  p.  235. 
And  insolvents,  ii.  p.  235. 
Against  executors,  du;.,  where  all  do  not  appear,  ii  p.  236. 
How  execution  obtained  against,  ii  p.  236,  237. 
Judgments  against  counties,  towns,  Ac.,  ii.  p.  237  to  239. 
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JUDGMENT. 

JodgmenU  axid  eseciitio&f  against  joint  debtors,  ii.  p.  240. 

Form  o^  ii  p.  241. 

And  effect,  ii  p.  241. 
Jadgmente  on  bonds  for  performance  of  covenantsi  ii.  p.  241. 
Against  nest  of  kin  and  legatees,  ii  p.  241,  242. 
On  the  award  of  arbitrators,  ii.  p.  243* 
In  caaesof  tender  and  set-ofl;  ii  p.  243. 

See  "  Tender,"  «  Set-of:' 
Where  feme  plaintilT  marries,  ii  p.  243, 244. 
Judment  records,  ii  p.  244. 

Nature  and  object  of  entries  on  roU,  ii  p.  244/ 

Placita  or  caption,  ii.  p.  245. 

Memorandum,  ii  p.  245,  246. 

Declaration  and  plea  or  de&uU,  ii.  p.  246. 

Subsequent  pleadings  to  be  of  same  term  as  plea,  ii.  p.  246. 

Imparlance,  ii.  p.  247. 

Judgment  or  order  on  pleadings,  ii  p.  247. 

Rfcorda  on  verdictB,  ii  p.  247. 

Order  for  trial  of  issu^  ii  p.  247. 

And  continuance  if  not  tried,  ii.  p.  248. 

Order  for  annrisment  of  damages  aa  well,  Stc^  ii.  p.  248. 

Entry  of  judgment,  ii  p.  260. 

Or  continuance  after  verdict,  ii  p.  250. 

Records  on  issues  of  law  or  nul  tiel  record,  ii  p.  250. 

Records  on  assessment  by  clerk,  ii  p.  260. 

Or  by  writ  of  inquiry,  ii  p.  251. 

Suggestions  how  made,  ii  p.  251. 

Of  what  term  judgment  should  be  entered,  ii  p.  252. 

Record  on  award  of  arbitrators,  ii  p.  252. 

Or  report  of  referees,  ii  p.  252. 

And  in  case  of  tender,  ii  p.  252. 
Entering  judgment,  ii  p.  253. 

When  judgment  may  be  entered,  ii.  p.  253. 

Signing  record  and  filing,  ii  p*  253. 

Rules  for  judgment,  ii  p.  253, 254. 

Relation  of  judgments  to  first  day  of  term,  ii.  p.  254. 

Effect  of^  in  some  respects  itium  away  by  statute,  ii  p.  254. 

Judgment  where  party  dies  while  proceedings  are  suspended  by  spe- 
cial verdict,  Ac,  ii  p.  255. 

Discretion  of  court  to  allow  judgment  to  be  entered  after  death,  ii  p. 
265^266. 

Entering  judgment  after  death  after  verdict  or  confession,  ii  p.  256, 
257. 

When  opposite  party  may  move  to  enter  judgment,  ii  p.  257. 
Docketing  judgments,  ii.  p.  257. 

Origin  of,  ii.  p.  257. 

What  docket  to  contain,  Ii  p.  268. 

Interchange  of  dockets  between  clerks,  ii  p.  258. 

Docket  books  to  be  open  to  public,  ii  p.  259. 

C]erk*a  neglect  to  file  docket,  ii  p^  259. 

Attorney's  neglect,  ii  p.  269. 

Clerks  to  keep  dockets  of  judgments  of  U.  S.  courts^  ii.  p.  269. 
Priority  and  lien  of  judgments,  ii  p.  260. 

Judgments  not  lien  till  filed  and  docketed,  ii.  p.  260. 
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JUDGMENT. 

Statutory  provisions  giving  Hen  on  real  estate  and  chattels  real,  ii.  p. 
260. 

Consequence  of  omission  to  docket,  ii.  p.  261. 

Or  of  false  docket,  li.  p.  261. 

Rule  in  such  case  in  equity,  it  p.  261. 

Relation  of  judgments,  ii.  p.  262. 

Estates  for  years  bound  by  judgment^  iL  p.  262. 

Trust  estates  not  bound,  iL  p.  263. 

What  are  trust  estates  under  revised  statutes,  iL  p.  263. 

Equity  of  redemption  bound,  iL  p.  263.  ^ 

Except  where  judgment  is  for  the  mortgage  debt,  iL  p.  263. 

Trust  resulting  from  the  payment  of  purchase  nioney,  iL  p.  264. 
How  regulated  by  statute,  ii.  p.  264. 

Lands  contracted  for  not  bound,  ii.  p.  264. 

Suspensiop,  Ac.,  of  lien,  ii.  p.  266. 

Mortgage  to  secure  purchase  money  preferred  to  judgmsni  lien,  ii. 
p.  265. 

Preference  given  to  judgment  creditor  out  of  trust  fond,  ii.  p.  266. 

How  judgments  satisfied,  where  lands  sold,  iL  p.  266. 

Fraction  of  a  day  regarded,  iL  p.  266. 

Fraudulent  conveyance  before  docketing,  iL  p.  267. 

Priority  given  to  judgments  in  certain  cases^  267, 266. 
Amending  judgments,  ii.  p.  268. 

What  defects  will  not  vitiate,  ii.  p.  26a 

During  same  term  amendable  at  common  law,  iL  p.  269. 

But  afterwards  only  by  statute,  iL  p.  269. 

Particular  instances  in  which  amendments  have  or  have  not  been  al- 
lowed, ii.  p.  269  to  272. 

Amendments  of  judgments  of  conunon  pleas,  ii.  p.  272,  273. 

Of  supreme  court  after  error  brought,  ii.  p.  273. 
Setting  off  judgments,  iL  p.  273. 

Of  same  or  different  court,  iL  p.  273,  274. 

Judgment  must  be  perlSscted,  iL  p.  274. 

When  assignee  of  judgment  may  set  it  off,  iL  p.  274, 275. 

Not  always  necessary  that  judgment  should  be  in  same  right)  iL  p. 
275,  276. 

Manner  of  effecting  setoff,  iL  p.  276. 

When  refused  on  ground  of  inconvenience,  iL  p.  276. 

How  set-off  affects  attorney's  lien,  iL  p.  277. 
aBe**AUomiea," 
SatisiSu^on  of  judgment  and  cancelling  docket,  ii.  p.  277. 

When  clerk  to  cancel  docket,  iL  p.  277. 

Before  whom  acknowledgment  of  satisfaction  maybe  made^  iL  p.  277. 

When  it  may  be  made  by  attorney,  ii.  p.  277. 

Entry  on  return  of  execution  satisfied,  iL  p.  278. 

Clerks  to  interchange  discharges,  iL  p.  278. 

Form  of  satisfaction  piece,  ii.  p.  278. 

What  amounts  to  a  satisfiaction,  ii.  p.  278,  279. 
See  "  ExectUion.** 

When  and  how  plaintiff  compelled  to  enter  satisfaction,  iL  p.  280. 

Satisfaction  fraudulently  entered  will  be  vacated,  ii.  p.  291 . 
Audita  Q,uerela,  iL  p.  281. 

Its  nature,  ii.  p.  281. 

Almost  obsolete,  ii.  p.  281. 
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Judgment. 

When  still  the  proper  remedyj  ii.  p.  282. 
Must  be  allowed  in  open  court,  ii.  p.  282. 
Effectof,  ii.  p.  282. 
When  judgment  given,  non  obstante  veredicto^  ii.  p.  142. 
How  entered,  &c.,  iL  p.  142. 
Distinction  between  and  repleader,  ii.  p.  142, 143. 

JUDGMENT  AS  IN  CASE  OP  NONSUIT. 
In  what  cases,  L  p.  661. 
Effect  of  judgment,  i.  p.  652. 
When  motion  for,  to  be  made,  i.  p.  652. 
Notice,  i.  p.  652. 
AfiEidavit,i.p.  662. 

All  defendants  must  join  in  motion,  i.  p.  663. 
Issue  must  be  joined  on  all  pleadings  before  motion,  i  p.  654. 
May  be  after  new  trial  granted,  L  p.  664. 
Or  money  paid  into  court,  i  p.  654. 
Of  stipulating  and  paying  costs,  i.  p.  654, 655. 
How  motion  prevented,  i  p.  655. 
When  plaintiff  will  be  excused  from  stipulating,  &c.,  i.  p.  656. 

Unavoidable  accident,  L  p.  656. 

Absence  of  counsel,  i.  p.  657. 

Absence  of  witness,  L  p.  657. 

Two  causes  depending  on  same  qaestiott,  i.  p.  657. 

Ne  recipiatur,  i.  p.  668. 

Insolvency  of  defendant,  L  p.  668. 

Refusal  of  judge  to  try  cause^  &c.,  i.  p.  668. 

Jury  dischargfed,  L  p.  669. 

Submission  to  arbitration,  L  p.  669. 

Suit  settled,  L  p.  669. 

Mistake  as  to  practice,  i.  p.  669. 
Neglect  to  go  to  trial  pursuant  to  stipulation,  i.  p.  660. 

What  in  such  case  considered  sufficient  excuse,  i.  p.  660. 

Consequence  of  delay  in  making  motion,  L  p.  660. 

JUDGMENT  BY  CONFESSION. 

See  "  Warrant  qf  AtUrrncy,''  "  CognotU.'* 

JUDGMENT  BY  DEFAULT. 

What  and  in  what  cases,  i.  p.  618. 

When  and  how  default  may  be  entered,  i.  p.  619. 

Affidavit  and  requisites,  i.  p.  619. 

When  plea  may  be  treated  as  nullity,  i.  p.  619,  620, 621 . 

For  not  rejoining,  dkc.,  L  p.  621. 

Setting  aside  default  when  regular,  i  p.  621. 

Usual  terms,  i.  p.  622. 

Terms  when  trial  has  been  lost,  i.  p.  622. 

Against  executor  or  administrator,  i.  p.  623. 

What  is  meant  by  an  issuable  plea,  i.  p.  623.  ' 

Affidavits  of  merits ;  requisite,  i.  p.  624. 

By  whom  it  may  be  made,  i  p.  624. 

Affidavits  in  o{^)oeition  to  cannot  be  read,  i.  p.  624. 

When  plaintiff  bound  to  accept  plea  after  default)  L  p.  624. 
Setting  aside  default  for  irregularity,  i.  p.  625. 

Affidavit  of  merits  unnecessary,  L  p.  625. 

Waiver  of  irregularity,  1.  p.  625. 
Rule  for  judgment,  i.  p.  626. 


Xlii  INDBX. 

JUDGMENT  BT  DEFATLT. 

At  what  time,  L  p.  626. 

Interlocutory  or  final,  i  p.  626. 

Role  for  aaif—ment  of  d&magvfl,  i  p.  626. 
When  writ  of  inquiry  requisite  in  debt,  L  p.  627. 
Proceedingv  on  bonds  for  performsaoe  of  cofenanta^  i  p.  628. 
Proceedings  against  corporatian  in  certain  caMS^  i  p.  628. 

See  "  Writ  qfinquiry^^  '^  Ammmcnt  hf  9l»k,» 

JUDGMENT  OP  NONPROS. 
In  yhat  cases,  L  p.  647. 
Rule  to  declare,  L  p.  648. 
Notice  of  rule,  i.  p.  648. 
Defftult  and  rule  for  judgment,  i.  p.  648. 
Action  against  several,  i  p.  649. 
Nonpros  as  to  special  countt  i.  p.  660. 
Default  in  not  replying,  Ac,  i  p.  660. 
Setting  judgment  aside^  i.  p.  650. 

JUDGMENT  ROLL. 
See  **Ju4gmeni." 
Forms  oi,  Ste  Appendix. 

JUROR& 

duaUflcatioos  oj;  i  p.  468, 470. 

Lists  of  to  be  oiade  every  three  yean;  proceeding*  tliereoo,  i  p.  469,*470. 

Special  provisions  relative  to  cities^  i  p.  470. 
How  drawn  for  circuit  or  sittings ;  nOtaee  t  proceedings^  L  p.  471, 472, 473. 

When  additional  number  noay  be  ordered,  L  p.  471, 472. 

List  to  be  givrn  to  sherii!^  i  p.  473. 

SheriiPs  duty  in  summoning  persons^  i.  p.  473. 

Duty  of  clerk  after  adjournment  of  court}  how  jurondiiawii  for  next 
circuit,  i  p.  474,  478. 
Fine  for  non-attendance^  i  p.  476. 
Persons  esempt  or  excused  finom  serving  on  juries,  i  p.  476, 

Persons  not  qualified,  L  p.  476. 

Ministers^  teachers,  firemen,  i  p.  475^ 

Persons  in  manufactories,  i  p.  476. 

Canal  officers,  i  p.  476. 

Members  of  uniform  companies,  i  p.  476. 

Physicians,  i.  p.  476. 

Surrogates,  justices,  and  other  civil  officers,  i  p.  476. 
How  drawn  for  trial  of  cause,  i  pw  611,  612. 

Consequence  of  irregularity,  L  p.  512,  513. 
Misconduct  o(  L  p.  549  to  662. 
Special  or  struck  juries^  i  p.  476. 

What  and  why  so  termed,  L  p.  476,  477. 

On  what  grounds  allowed,  it  p.  118. 

Motion ;  affidavit  and  requisites,  iL  p.  119. 

Cases  in  which  application  has  been  granted  or  reftaed^  u.  pi  119. 

Practice  where  there  is  a  defiuilt  of  juron^  fi.  p.  120. 

Mode  of  striking  jury,  L  p.  477,  478, 

Expense  to  be  paid  by  party  applying,  i  p.  478. 

LANDS  AND  TENEMENTa 
See  "Judgment^"  "jBaeottfiwi." 
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LEGISLATURE. 

Members  of;  when  privilegpcd  from  arrest,  ii.  p.  4. 

LIBEL. 

Action  o^  See  "  Personal  aetions:'       • 
Costs  in,  i.  p.  672. 

LIEN. 

See  **Judgmetay 

LIMITATION  OP  ACTIONS. 
See  '*AcHon8." 

LUNATIC. 

How  attorney  for  ^ipointed,  ii  p.  220. 

MANDAMUS. 

Character  of  writ  and  objects,  i  p.  79. 

Cases  in  which  it  lies,  i.  p.  79. 

Not  granted /to  control  legal  discretion  of  a  coart,  i.  p.  79,  80. 

Same  rale  eactended  to  other  bodies  as  sapervisors,  &c.,  i.  p.  82. 
Cases  mimierated  in  which  it  has  been  allowed,  i.  p.  61. 
Is  wholly  of  a  public  character,  i.  p.  82. 
Motion  for  mandamus,  ii.  p.  692. 

Notice  and  affidavit,  ii.  p.  602. 

How  mandamus  granted,  ii.  p.  692, 693. 
Alternative  mandamus,  ii.  p.  693. 

Teste,  seal,  and  direction,  ii  p.  693. 

Requisites  of  writ,  ii.  p.  694. 

How  served,  ii  p.  694. 
Motion  to  quash  or  supersede  writ,  ii.  694. 
Amendments,  ii  p.  695. 
Return  to  the  writ,  ii.  p.  696^  696. 
Of  compelling  a  return,  ii.  p.  697. 
Proceedings  upon  the  return,  ii.  p.  698. 

Statutory  provisions,  ii  p.  698. 
Pleadings,  Ac.,  ii  p.  698. 
How  issues  tried,  ii  p.  696. 

Damages  and  costs  recoverable,  ii  p.  696.    i  p.  62. 
Recovery  a  bar,  ii  p.  696. 
Enlaiging  time  to  make  return,  Ac.,  ii  p.  698. 

Cases  not  within  Btalnle,  a.  p.  699. 

Action  or  information  for  Calse  letnrn,  ii  p.  699,  700. 
Motion  for  a  peremptory  mandamus,  ii.  p.  700. 
Peremptory  mandamus^  ii.  p.  701. 

Formo^iip.  701. 

Attachment  for  disobedience^  ii  p.  701. 

Or  fine,  ii  p.  701. 
Costs,  ii  p.  701, 702.    ip.684. 
Error,  iip.  702. 

MARRU6S. 

See  "  Abatement  qf  tuite,"   "  Warrant  of  attorney,"   "  Seire  faeia»t" 

**^me  covert." 

MARSHAL. 

See  "  District  courU  qf  the  OnUed  StaU$:' 

Vol.  ii.  »2 
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MAYORS'  COURTS. 

Their  number ;  jariediction  and  powers,  i.  p.  236. 

Jadges  oi^  L  p.  23)7. 

Practice,  proceM,  dbc.,  i.  p.  237,  238. 

OiBcen,  i.  p.  238. 

Temm,  i  p.  238, 239. 

MESNE  PROFITS. 

In  what  cases  recoverable,  ii.  p.  660. 

How  action  commenced,  iL  p.  650. 

Rule  to  plead  and  default,  ii.  p.  661. 

Plea  and  notice,  and  issue,  ii.  p.  661. 

Trial  and  damages,  ii  p.  651. 

Writ  of  inquiry,  ii.  p.  662. 

Or  assessment  at  circuit,  ii.  p.  663. 

Judgment,  ii.  p.  563. 

Death  of  plaintiff  in  ejectment,  ii  p.  653. 

Provisions  where  error  is  brought  on  the  ejectment,  iL  p.  564. 

See  "  SuiU  relating  to  real  property," 

MILITIA. 

Of  this  state  *,  when  priyileged  from  arrest,  ii  p.  9. 

MISJOINDER. 

See  **  Aetiom:* 

MISNOMER. 

Ste  **  DeelaraUmJ* 

MONEY. 

See  " Bringing  money  into  cpurt:' 

MOTIONS. 

See  '^Special  moUonM,"  "  Cbrnmon  rrUes,*' 

NE  RECIPUTUR. 

Sbb  **  Oireuit  roU^»  "  Judgment  ae  in  cote  qf  nontuit.'' 

NEW  TRIAL. 

Origin  o^ii  p.  122. 

Principal  grounds  for  granting,  ii  p.  122. 

Want  of  notice,  ii  p.  122,  123. 

Variance  between  circuit  roU  and  dedaration,  ii  p.  123. 

Want  of  proper  jury,  ii.  p.  123. 

Misbehaviour  to  jury  or  witnesses,  ii.  p.  123. 

Misconduct  of  jurora,  i  p.  660, 561,  662.    iL  p.  123, 124. 

Absence  of  party  or  counsel,  ii  p.  124. 

Absence  of  witness,  ii.  p.  124. 

Newly  discovered  evidence,  ii  p.  126. 

That  verdict  is  contrary  to  evidence,  ii  p.  127. 

That  witness  has  been  convicted  of  perjury,  ii.  p.  127. 

Thai  damages  are  excessive,  ii.  p.  128. 

For  misdirection  of  judge,  ii  p.  126^  129. 
On  motion  for,  advantage  cannot  be  talcen  of  defect  in  pleadings,  ii  p.  130. 
Or  mistslre  in  form  of  actkm,  ii  p.  130. 
To  what  court  application  to  be  made,  ii  p.  130. 
All  defendants  must  move  for,  ii  p.  131. 
Will  not  be  granted  afler  raoftion  in  arrest,  ii  p.  131. 
When  motion  to  be  made,  ii.  p.  131. 

Judge's  order  to  stay  proceedings,  ii  p.  132. 
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NEW  TRUL. 

Wh6D  motion  enumerated  or  non-enumerated,  ii.  p.  132. 

When  case  to  be  made,  ii.  p.  132. 

How  caae  settled,  ii.  p.  133. 

Consequence  of  omission  to  make  case,  dtc.,  ii.  p.  133. 

How  amendments  written,  ii.  p.  133. 

When  further  time  §pranted,  ii.  p.  133. 

Amending  case,  iL  p.  134. 

Case  where  facte  are  found  or  agpreed  on,  ii.  p.  134, 135. 

Cases  with  stipulation,  ii.  p.  136. 

How  case  turned  into  special  verdict,  ii.  p.  136. 
Costs  on  new  trial,  ii.  p.  136. 
Setting-  aside  inquest,  ii.  p.  137.  * 

For  irregularity,  iL  p.  137. 

On  afidayit  of  merits,  ii.  p.  137,  ISa 
Where  new  trial  gfranted  copy  of  rule  to  be  served,  ii.  p.  13P. 

NIL  Dicrr. 

See  **Judgmeni  by  d^auU,'*  ''Judgment.*' 

NOLLE  PROSEQUI. 

Nature  and  effect  of,  i.  p.  642. 

In  actions  ex  delicto,  L  p.  642. 

In  actions  ex  contractu,  i.  p.  642. 

Husband  and  wife,  i.  p.  643. 

Defiect  in  verdict,  L  p.  643. 

Where  there  is  a  demurrer  to  one  of  several  counts,  i  p.  643,  644. 

Whether  plaintiff  may  execute  writ  of  inquiry  on  demurrer,  without  nolle 

prosequi  as  to  issue,  i.  p.  644, 645. 
Costs  on,  i.  p.  646)  646. 

NON  JOINDER. 

Ske"AeHon»» 

NON  OBSTANTE  VEREDICTO. 

Ste"  Judgment." 

NONPROS. 

See  "Judgment  ofNm^prm." 

NONSUIT. 

Power  of  judge,  i.  p.  639. 

Ground  o^  i.  p.  640. 

In  what  cases,  L  p.  640. 

People  may  be  nonsuited,  L  p.  640. 

For  plaintiff's  not  answering,  L  p.  641. 

Plaintiff  cannot  be  nonsuited  as  to  one  of  several  defendants,  i.  p.  641 . 

Or  it  seems  after  plea  of  tender,  i.  p.  641. 

But  he  may  after  paying  money  into  court,  i.  p.  641. 

And  in  scire  facias,  i.  p.  641. 

Can  only  be  at  instance  of  defendant,  L  p.  642. 

When  court  will  nonsuit  or  grant  new  trial,  i.  p.  642. 

NOTE  OF  ISSUE. 

What  it  is,  and  object  of,  i.  p.  460. 

To  be  given  to  clerk  four  days  before  circuit,  i.  p.  460. 

NOTICES. 

To  be  in  writing,  ii.  p.  62. 
How  signed,  ii.  p.  62. 
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NOTICES. 

Enumeration  of  meet  usual  notices,  ii.  p.  62  to  64. 
Notices  of  arguments  and  motionfl»  ii.  p.  68. 

Party  confined  to  ol^ects  specified,  ii.  p.  68. 

Notice  must  be  of  eight  days  and  for  first  day  of  term,  ii  p.  69. 

Notice  of  non-enumerated ;  with  what  to  be  accompanied,  ii.  p.  .69. 

Of  enumerated  motions,  ii.  p.  69,  70. 

Excuse  where  notice  not  for  first  day,  iL  p.  70. 
How  objection  made^  ii.  p.  70. 
Calculation  of  time,  iL  p.  70. 
How  contents  of  notice  proved,  ii.  p.  71. 

NOTICE  OF  RETAINER. 

If  not  given,  plaintiff  may  proceed  as  if  no  attorney  employed,  i.  p^  397. 
Not  equivalent  to  an  appearance,  L  p.  397. 

Where  received  from  two  attomies,  second  attorney  to  be  informed  of 

first  notice^  i.  p.  397. 

NOTICE  OP  TRIAL  AND  INaUEST. 

If  not  given,  verdict  may  be  set  aside,  i.  p.  457. 
Plaintiff  need  not  wait  to  see  if  defendant  will  demur,  i.  p.  457. 
Purport  of ;  where  difierent  attomies,  must  be  separate  notices,  i  p.  456. 
Where  inquest  intended  to  be  taken,  it  must  be  expressed  in  notice,  i  p 

458. 
Must  be  given  fourteen  days  before  first  day  of  court,  i.  p.  459. 
What  is  meant  by  short  notice,  i.  p.  459. 
If  cause  not  tried,  new  notice  requisite,  L  p.  459. 
How  sufficiency  of  notice  determined,  i.  p.  460. 
Countermand  of  notice,  i.  p.  460. 

When  it  must  bo  given,  L  p.  460. 

CoiMequence  oi  not  giving,  L  p.  460. 
Affidavit  of  merits  to  prevent  inquest,  i  p.  461. 

Contents;  requisites,  L  p.  461. 

By  whom  to  be  made ;  when,  i  p.  461. 

Copy  to  be  served,  i.  p.  461. 
If  notice  not  countermanded,  defiendant*s  costs  must  be  paid,  i.  p.  466. 

NUISANCE. 

Form  of  writ,  ii.  p.  567. 

Service  and  return  of  writ,  iL  p.  567. 

Rule  to  appear  and  plead,  ii.  p.  568. 

Appearance,  ii.  p.  568. 

Default,  ii,  p.  5^. 

Writ  of  inquiry,  iL  p.  568.  . 

View,  iL  p.  568. 

Bill  of  particulars,  ii.  p.  569. 

Trial,  iL  p.  569. 

Judgment,  iL  p.  569. 

Ste  **  SviU  rdaiing  to  real  property." 

NUL  TIEL  RECORD. 

Proceedings  on  plea  o^  iL  p.  189. 

When  issue  to  be  tried  by  court,  iL  p.  189. 
Trial,  how  brought  on,  iL  p.  190. 
Evidence,  Ac,  iL  p.  190. 
Variance;  consequence otj  ii.  p.  190. 
Judgment,  iL  p.  191. 
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ORDERS. 

See  "  Judges  ordeTB," 

ORIGINAL  WRIT. 

When  actions  may  be  commenced  by  original,  i  p.  350. 
Teste  and  return,  L  p.  361.  363. 
Nature  and  kinds,  L  p.  361. 

Prscipe  quod  reddal,  L  p.  351. 

Pone,  or  si  te  fccerit  secunim,  i.  p.  361. 

Greneral  or  special,  i.  p.  352. 
Process  on  the  writ  ag-ainst  natural  persons,  L  p.  362. 

Summons  and  attachment ;  sherifTs  retonii  L  p.  352, 363. 

Distringas,  alias,  and  pluries,  L  p.  354. 

Capias  ad  respondendum,  i.  p.  354. 
Procedure  against  corporations,  i.  p.  364. 

First  process  always  simimons,  L  p.  354. 

Statutory  provisions,  i.  p.  366. 

Writs  may  be  isiued  dkc.,  as  in  suits  against  individuals,  i  p.  365. 
Service ;  when  appearance  entered ;  declantioii,  i  p.  366. 

OUTLAWRY. 

Abolished  in  civil  actions,  1.  p.  354. 

OYER. 

When  it  may  be  had,  iL  p.  144. 
How  given,  ii.  p.  144. 

Cannot  be  dispensed  with  by  court,  ii  p.  145. 
How  demand  made,  ii.  p.  146. 

In  what  time  it  must  be  given ;  time  to  plead,  ii  p.  146. 
Variance  between  detftaration  and  oyer,  4kc. ;  effect  o^  ii.  p.  147. 
Oyer  not  adlowed  of  original  writ,  ii.  p.  147. 
Bond  and  condition  distinct,  ii.  p.  148. 

Consequence  of  craving  oyer  of  deed  and  not  setting  forth  whole  of  it, 

ii.p.  148. 

PARTIES. 

To  a  suit;  when  privileged  from  arrest,  ii  p.  6. 
See  **  Aetionf." 

PARTICULARS. 

See  «  BiU  qf  particular»J* 

PARTITION. 

Origin  of;  when  it  lies,  dkc. 

See  «  SuiU  reUding  to  real  property  J* 
Provisions  to  prevent  abatement  of  suits  by  death,  ii.  p.  670, 671. 
Proceedings  until  judgment  of  partition  ii.  p.  571. 
When  it  lies,  ii.  p.  672. 
And  for  and  against  whom,  ii  p.  672. 
Infants  made  defendants,  ii  p.  573. 
Petition  for  partition,  iip.573. 

What  it  oontaim,  ii  p.  673,  674. 
Must  be  verified,  ii  p.  674. 
Parties  to,  U.  p.  674. 
Notice  of  presenting,  ii  p.  676. 
Service  of  petition  and  notice,  ii.  p.  676. 
Rule  to  appear  and  answer,  ii  p.  676. 
Service  of;  and  of  other  noikes,  ii  p.  676. 
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PARTITION. 

Appearmnce;  and  who  may  appear  and  defend,  iLp.  B76. 

Pleadingv  and  iasuee,  ii.  p.  677. 

Amendments,  and  adding  new  defendantii  iL  p.  677. 

Removal  by  certiorari,  ii.  p.  678. 

Trials  of  issues,  &c.,  iL  p.  678. 

Proof  of  title  on  default,  ii.  p.  678. 

Judgment  uf  partition  ii.  p.  679. 
Proceedings  after  judgment  of  partition,  until  judgment  of  confinnar 

tion,  Of  order  for  sale,  ii  p.  680. 

Commissioners ;  appointment,  4bc.,  ii.  p.  680. 

Searches  for  incumbrances,  ii.  p.  681. 

Partition  and  report,  ii.  p.  681. 

Setting  aside  report,  ii.  p.  682. 

Final  judgment  on  report,  ii  p.  682. 

Costs  and  execution  therefor,  ii  p.  683. 
Proceedings  upon  an  order  of  sale,  ii.  p.  684. 

Searches  for  incumbrances,  ii  p.  684. 

Order  of  sale,  ii  p.  684,  686. 

Payment  and  satisfaction  of  incumbrances,  ii.  p.  666,  687. 

Proceedings  where  there  are  estates  for  life^  dkc,  ii  p.  687,  588. 

Sale  and  report,  ii.  p.  KB. 

Confirmation,  conveyances,  costs,  Ajc,  iL  p.  689. 

Distribution  of  proceeds,  ii.  p.  690. 

Securities  and  investments,  ii  p.  691, 692. 
Proceedings  in  error,  ii  p.  693. 

PARTNERS. 

See  **  AcHans." 

PAUPERS. 

Sse  (*  Proaeeution  and  d^enee  qf  atHan$.** 

PENALTIES  AND  FORFEITURES. 

What  actions  maybe  brought  for,  ii  p.  221. 
How  to  be  prosecuted,  ii  p.  222. 
Actions  for,  by  attorney  general,  dbc.,  ii  p.  222. 
penalties  incurred  on  rivers,  ii.  p.  222. 
Suits  by  common  informers,  ii.  p.  223. 

How  to  be  prosecuted,  ii.  p.  223. 

Not  to  be  compromised  without  leave  of  court^  ii  p.  223. 
Endorsement  on  process  in  actions  for,  ii  p.  223, 
Where  action  to  be  brought,  ii  p.  223, 224. 
Pleadings  in  actions  for,  ii  p.  224. 

Declaration  in  debt,  ii  p.  224. 

In  assumpsit,  ii.  p.  224. 

In  trover,  ii  p.  224. 

General  issue ;  evidence  under  H,  ii  p.  226. 

Replication  in  certain  cases,  ii  p.  225. 
Amount  to  be  recovered  in  action,  ii.  p.  226. 

PERSONAL  ACTIONS. 

General  divisions  s  ez  oontracta  and  ex  delicto,  i  p.  3. 
Account,  i.  p.  3. 

At  common  law,  i  p.  3. 

Extended  by  statute,  i  p.  3,  4. 

Fallen  into  disuse,  i  pi  4. 
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PERSONAL  ACTIONS. 
Assumpeiti  i.  p.  4. 

Lies  for  non-performance  of  parol  agreement,  L  p.  4. 

Promiae  and  consideration,  i.  p.  4,  5. 
Forma  of  aMumpeit ;  general  or  special,  i.  p.  6. 
Common  aasumpeits,  i  p.  6. 
Special  assumpsits,  i.  p.  6,  7. 
When  greneral  assumpsit  lies  on  special  agreement,  i.  p.  7. 
Assumpsit  against  corporations,  L  p.  8. 
Where  there  is  a  contract  by  deed,  i.  p.  8. 
Merger  of  contracts,  i.  p.  8. 
Lies  on  foreign  judgments,  L  p.  8. 
When  given  by  statute,  i.  p.  8. 
Debt,  i.  p.  9. 

WhenUUe8,i.p.  9. 
On  statutes,  i  p.  9. 

For  penalties  and  forfeitures,  i  p.  10< 
On  by-laws  of  corporations,  i  p.  10. 
For  escapes,  i.  p.  10. 
On  records,  i.  p.  10. 

Lies  on  records  of  our  own  coaria,  bat  not  on  foreign  re- 
cords^ i.  p.  10. 
Records  of  sister  states  not  foreign  records,  i  p.  11. 
Whether  records  of  territories  are  foreign,  i.  p.  11. 
On  specialties,  i  p.  12. 
On  simple  contracts,  L  p.  12,  13. 
Covenant,  i.  p.  13. 

Lies  for  breach  of  covenants  in  writings  under  seal,  i  p.  13. 
Covenants  are  express  or  implied,  i  p.  13,  14. 
Consideration,  L  p.  14. 
Ccmstruction  o^  i.  p.  14. 
When  accident  excuses  performance,  L  p.  14. 
Covenants  in  conveyances  of  land,  i.  p.  IS. 
Replevin,  i  p.  15. 

Regulated  by  statute,  i  p.  15. 
In  what  cases  it  lies,  i  p.  15,  16. 
SBe**BepUvin." 
Trespass,  i  p.  16. 

When  it  lies,  i.  p.  16. 

Assault  and  battery,  i.  p.  16. 

False  imprisonment  or  seised  goods,  i.  p.  17. 

Irregular  execution  of  process,  i.  p.  17. 

Jurisdiction  of  court  exceeded ;  when  ofiBcer  liable^  t  p.  17. 

Trespass  on  goods,  i.  p.  18. 

Possession  of  plaintiff  sufficient,  tp.  18. 
Abuse  of  goods,  L  p.  18. 
Or  of  authority,  i  p.  18. 
Trespass  by  relation,  i.  p.  18. 
In  cases  of  distress,  i.  p.  18. 
When  it  will  lie  between  joint  owners  of  chattel,  i.  p.  19. 
Trespass  on  the  case,  L  p.  19. 
Origin  of,  i  p.  19. 

Formerly  would  not  lie  for  forcible  injuries,  i  p.  19. 
Bot  U«f  now  by  statute,  i  p.  19. 
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PERSONAL  ACTIONS. 

When  it  lies  generally,  i.  p.  20. 

Particular  initances,  i.  p  20,  21, 22, 23. 

Lies  where  rig-hta  arc  oecured  by  statute,  i.  p.  23. 

For  injaries  to  incorporeal  hereditaments,  and  cooMqiMBtial  ioju- 

ries,  i.  p.  24. 
Three  forms  of,  usually  considered  separate  actkiii^  i.  p.  24. 

1.  Trover,  i.  p.24. 

When  it  lies,  i.  p.  M. 

What  requisite  to  maintain  it,  i.  p.  24. 

Absolute  property,  i.  p.  25. 

Instances  of  its  acquisition  and  transfer  L  p.  25^  26. 

Special  property ;  instances  of  it,  i.  p.  26. 

Right  of  possession,  L  p.  2b. 

Conversion,  i.  p.  26,  27. 

When  it  ties  between  joint  tenants,  i.  p.  27. 

Does  not  lie  for  fixtures,  i.  p.  27,  28. 

Uen,  a  defence,  i.  p.  28. 

Particular  liens,  i.  p.  28. 

General  liens,  i  p.  2^  29. 

2.  Slander,  i.  p.  29. 

When  it  lies,!,  p.  29. 

For  charging  person  with  crime  which  would  subject  him  to  an 

indictment  or  in&mons  punishmeDt,  i.  p.  29. 
Where  there  is  special  damage,  i.  p.  30. 
enlarge  of  having  contagious  dieorder,  i.  p.  30. 
Slander  of  title,  i  p.  30,  31. 
For  a  libel ;  libel  defined,  i.  p.  31. 

3.  MaUcioas  provocation,  i  p.  32. 

When  it  lies,  i.  p.  32. 

Public  officers,  when  liable,  L  p.  33. 

PLEA. 

Is  a  nullity  before  bail  is  perfected,  i.  p.  436. 

Time  to  plead ;  In  general  rule  of  twenty  days,  i.  p.  435. 

Where  special  bail  is  required,  i  p.  435. 

Where  oyer  is  given,  i  p.  436. 

After  service  of  bill  of  particulars,  i.  p.  436. 

Where  venue  is  changed,  i  p.  436. 

Where  declaration  is  amended,  i.  p.  436, 437. 

Whert  declaration  has  been  served  on  an  agent)  L  p.  437. 

How  computed,  i.  p.  437. 

Plea  cannot  be  refused,  though  time  has  expired,  unless  defiuilt  en- 
tered, i.  p.  437,  438. 

Extension  of  time ;  how  obtained,  i.  p.  438. 
Copy  of  cannot  be  disregarded,  because  original  fKyt  filed,  L  p^  436. 
Is  either  in  abatement  or  in  bar ;  distinction  betweeii,  L  p.  4^ 
Defendant  may  plead  several  matters,  i.  p.  439. 
Notice  with  general  issue,  i.  p.  439. 
Pleas  in  abatement,  i  p.  439. 

Must  be  signed,  and  truth  proved,  i.  p.  439. 

When  affidavit  not  requisite ;  how  want  of  waived,  L  pw  439^  44a 

When  may  be  treated  as  nullity,  i.  p.  440. 

Proceedings  on ;  judgment  for  plaintiff;  effect,  i.  p.  440, 441. 

Judgment  for  defendant  on,  i.  p.  441 . 
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PLEA. 

Pleas  in  bar ;  general  or  special,  i.  p.  441. 

Special  in  general  to  be  signed  by  counsel ;  ezceptionsi  i.  p.  441,  442. 
Setting  aside  fiilse  or  sham  plMs,  L  p.  442. 
Amending  plea  of  coursep  i.  p.  443.    See  **  Declaration," 

New  plea  may  be  added  in  such  cose,  i.  p.  443. 

PLEA  PUIS  DARREIN  CONTINUANCE. 
What ;  and  when  it  must  be  putin,  i  p.  608. 
How  advantage  taken  if  not  pleaded  in  season,  i.  p.  609. 
When  insolvent  discharge  may  be  so  pleaded,  i.  p*  609. 
When  copy  must  be  served,  i.  p.  609. 
Amendments  to ;  rule  to  reply,  &c.,  i.  p.  609,  610. 
How  verified,  L  p.  610. 
Nature  and  effect,  L  p.  611. 

POOR  PERSONS. 

SBe  "  ProtecutUmand  defence  qf  actions." 

POSTEA. 

Endorsed  on  roll ;  purport  o(  i  p.  663.    ii.  p.  249. 
Amendment  ofj  L  p.  663. 

PRISONERS. 

See  "Declaration,^*  "Execution,** 

PRIVILEGE. 

Of  attornieis  L  p.  186. 

PRIVILEGE  FROM  ARREST. 

Privilege  of  ambassadors^  iL  p.  1. 

Act  of  congress  enforcing,  iL  p.  1. 

Privilege  extends  to  domestics^  iL  p.  1,  2. 
Consul  not  privileged,  ii.  p.  2. 
Decisions  on  extent  of  privilege^  dbc.,  ii.  p.  2, 3. 
Of  members  of  congress,  iL  p.  3. 
Of  members  of  state  legislature,  iL  p.  4. 
Of  attomies  and  officers  of  courts,  iL  p.  4. 

See  "  Atiomief." 
Of  married  women  and  females,  iL  p.  4,  6. 
Of  parties  to  a  suit,  witnesses,  Ac.,  iL  p.  6. 

Common  law  privilege,  iL  p.  6^  7. 

Privilege  of  witnesses  by  statute,  iL  p.  7, 8. 

Application  for  discharge,  how  made,  notice,  &c.,  ii.  p.  9 
Of  soldiers,  u.  p.  9. 
Of  seamen  and  marines,  ii.  p.  9. 
Of  state  mUiUa,  u.  p.  9,  10. 
Privilege  on  election  days,  iL  p.  10. 

In£uicy  and  insanity  not  ground  of  discharge  from  arrest,  ii.  p.  10. 
Writ  d[  privilege  need  not  in  general  be  sued  out,  ii.  p.  10. 
Officer  not  bound  to  notice  privilege,  ii.  p.  10. 
Privilege  nuiy  be  waived,  iL  p.  11. 

PROCEDENDO. 

See  "  Removal  qf  cauMcs:* 

PROCESS. 

« 

Sbc  "  Capiat  ad  respondendum^**  "  Original  writ j^*  **  KxecvUion," 
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PROCHEIN  AMY. 

See  "  ProeecMiion  and  defence  of  adione.^ 

PROHIBITION. 

Writ  oi  issues  from  sopreme  court,  1.  p.  82. 
Its  charmcier  and  objects,  i.  p.  82,  83. 
Motion  for  writ,  ii.  p.  703. 
Form  and  service  o^  ii.  p.  703. 
Return  and  proceedings  thereupon,  ii.  p.  703^  704. 
Costs  on,  ii.p.  704.    i.  p.  670. 
PROSECUTION  AND  DEFENCE  OP  ACTIONS. 
In  ordinary  cases,  in  person  or  by  attorney,  i.  p.  T94. 
How  corporation  aggregate  must  appear,  i.  p.  194. 
H  usband  and  wife,  i.  p.  196. 

Warrant  abolished ;  parol  authority  sufficient,  i  p.  195. 
Appearance  of  attorney  for  deflendani  sufficient  lor 

court,  i.  p.  195. 
But  it  seems  that  when  action  is  brought  by  attorney  without  authoritr, 

proceedings  will  be  set  aside^  i.  p.  195. 
Attorney  cannot  refuse  to  act,  i.  p.  I95. 
How  attorney  may  be  changed,  i.  p.  196. 
Rule  or  order  necessary,  L  p.  196. 
Costs  must  be  pAl,  i.  p.  196. 
Situation  of  new  attorney,  i.  p.  196. 
Change  by  consent,  i.  p.  197. 
Proceedings  on  death  or  removal  of  attorney,  i.  p.  197. 
Powers  of  attorney,  for  most  purposes,  cease  after  judgment,  i.  p.  Ifi. 
But  he  may  issue  execution,  i.  p.  198. 
And  acknowledge  satis£ekCtion,  i.  p.  198. 

Eflfect  thereof,  i.  p.  198. 
General  authority  of  attorney,  i.  p.  198,  199. 
When  liable  for  costs,  i.  p.  199.    See  »  Costs." 
Service  of  papers  where  party  prosecutes,  &c.,  in  person,  L'  p.  199. 
Prosecution  and  defence  by  next  friend  and  guardian,  iL  p.  217. 
Prosecution  by  next  friend,  ii.p.  217. 

Right  of  in&nts  to  bring  suits,  ii.  p.  217. 
Next  friend  to  be  appointed,  ii  p.  217. 
How  appointment  made,  it  p.  217, 218. 
When  bond  may  be  required,  ii.  p.  218. 
Order  for  appointment  to  be  filed,  ii.  p.  219. 
Defence  by  guardian,  ii.  p.  218. 
How  appointed,  ii  p.  218,  219. 
LiabiUty  for  costs,  ii  p.  219. 
How  next  friend,  &c.,  removed,  ii.p.  219. 
Must  be  entry  of  admission  on  record,  ii.  p.  219. 
And  of  change,  ii  p.  219. 

Consequence  of  appearing  by  attorney,  ii  p.  219. 
How  idiots  to  sue  and  defend,  ii  p.  219. 
And  lunatics,  ii  p.  220. 
Prosecution  in  forma  pauperis,  ii  p.  220. 

Who  may  petition  for  leave  thus  to  prosecute,  ii.  p.  220. 

Contents  of  petition,  ii.  p.  220. 
When  and  how  to  be  admitted,  ii  p.  220. 
Consequence  of  admission,  iip.  221. 
When  it  may  be  annulled,  ii.  p.  221. 
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PUIS  DARREIN  CONTINUANCE, 
Ste  "  Plea  puis  darrein  continuance."- 

aUO  WARRANTO. 

Origin  of,  i.  p.  77. 

Wbenitlies,!.  p.  77,78. 

InformatioDfl  against  individualsi  ii.  p.  683. 

When,  and  how,  &c.,  filed,  ii  p.  683. 

When  joint,  &c^  iL  p.  684. 

Prooeai  and  bail,  ii.  p.  684. 

Rule  to  plead,  notice,  dfcc,  684. 

Judgment,  execution,  dkc,  ii.  p.  686^  686. 

Suggestion  to  recover  damages,  ii.  p.  686,  687. 
Inibrmations  against  corporations,  ii  p.  687. 

When  it  lies,  ii  p.  687. 

Where,  by  whom,  and  bow  filed,  ii  p.  688. 

Leave  to  file,  ii  p.  689. 

FrooesB  and  service  of^  ii  p.  688. 

Rule  to  appear  and  plead,  dkc,  ii  p.  689. 

Preference  of  issues,  ii  p.  690. 

Judgment,  costs,  execution,  Ac.,  ii  p.  690, 691. 

RECOGNIZANCE. 

See «» Special  BaU,**  "  Attachments/or  contempts:' 

RECORD. 

See  "  arcuU  roll,"  "JudgmerU." 

REFERENCE. 

In  what  cases,  causes  referred,  ii.  p.  171. 

Appointment  of  referees,  ii.  p.  171. 

Entry  on  record,  ii  p.  171. 

Motion  for  reference,  and  affidavit,  ii  p.  171, 172. 

Referees  to  be  taken  from  county  in  which  venue  laid,  ii  p.  172. 

How  motion  opposed,  ii.  p.  172. 

Circuit  judge  may  refer  cause,  ii  p.  173. 

Duty  of  referees,  ii.  p.  173. 

Power  to  adjourn,  ii  p.  173. 

Postponement  by  court,  ii  p.  173. 

Witnesses  may  be  subpcenaied,  ii  p.  174. 

Referees  to  be  sworn,  ii  p.  174. 

All  referees  must  meet,  but  ri^port  good  by  two,  ii  p.  174. 

Evidence  on  reference,  ii  p.  174. 

Ex  parte  hearing,  ii  p.  175. 

Court  may  compel  referees  to  proceed  to  hearing  and  to  report,  ii  p.  175. 

Rule  granted  where  plaintiff  neglects  to  notice  cause,  ii.  p.  175. 

Repdrt  of  referees,  ii  p.  176. 

Rule  for  judgment,  ii  p.  176. 

Motion  to  set  aside  report,  ii  p.  176. 

Facts  maybe  entered  on  record,  and  error  brought,  ii  p.  177. 

Reference  of  cause  not  within  statute,  ii.  p.  177,  178. 

Refeience  in  actions  of  account,  ii  p.  178. 

In  what  cases,  ii  p.  178. 

Powers  and  duties  of  referees,  ii.  p.  178. 

Notice  to  parties ;  report,  ii.  p.  178. 

Proceedings  against  party  refusing  to  account,  ii  p.  179. 

Judgment  on  report,  ii.  p.  179. 
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REFERENCE. 

Incases  of  demands  against  executors  and  administrators,  ii.  p.  17P. 
In  ordinary  cases,  ii.  p.  179, 180. 
In  suits  by  legfatees,  ii.  p.  180,  161. 

REJOINDER. 

Filing,  service,  and  rule  to  answer,  i.  p.  443, 

RELICTA. 

Ste  *t  CognotUJ* 

REMEDIES  NOT  CALLED  ACTIONS. 

Proceedings  against  ships  and  vessels.    See  "  Attaehmentt  agaihMt  «es> 

•ebv*' 
Suits  against  foreign  corporations,  i.  p.  73. 
How  commenced,  i.  p.  73. 
Consequences  of  theaUachment,  i.  p.  73. 
See  '*  AitachmentB  against  foreign  corporations,** 
Attachments  against  absconding,  concealed,  and  non-residait  deUon,  i 

p.  74. 
See  "  AttackmenU  against  aheent  and  absconding  dtbtersy- 
Attachments  against  debtors  confined  for  crimes,  i.  p.  75. 

Ste  "Attachments  against  debtors  confined  for  crimes.* 
Ste  "ArWroffon,"  "Quo  Warranto,"  *' Mandamus,"    "Prohilntisn; 

"  Admeasurement  of  dower,"  and  "  Error.** 

REMOVAL  OF  CAUSES. 

From  state  courts  into  circuit  court  of  U.  S.    See  "  Ciratit  court  of 

U,  &" 
From  court  of  common  pleas  or  mayor's  court,  ii.  p.  205. 

Before  judgment  can  be  by  certiorari  only,  ii.  p.  205. 

Nature  of  writ,  ii.  p.  205. 

In  what  cases  cause  may  be  removed,  ii.  p.  205, 206 

How  writ  tested,  directed,  returnable,  ii.  p.  206. 

Purport  of,  ii.  p.  206,  207. 

When  it  may  be  quashed,  ii.  p.  207. 

How  obtained,  ii.  p.  207. 

Filing,  ii.  p.  207,  208. 

Notice  of,  ii.  p.  206. 

Effect  of,  IL  p.  206. 

Return  of  writ,  IL  p.  209. 

Procedendo ;  when  it  must  be  applied  for,  ii.  p.  209. 

Proceedings  in  supreme  court,  ii.  p.  209, 210. 

REPLEADER. 

When  awarded,  ii.  p.  141. 

Rules  respecting,  ii.  p.  141,  142. 

Distinction  between,  and  judgment  non  obstante  veredicto,  ii.  p.  142, 14^ 

REPLEVIN. 

Cases  in  which  it  lies,  ii.  p.  594, 595. 

See  *^  Personal  actions." 
Its  advantages,  ii.  p.  506. 
Commenced  by  writ,  iL  p.  696. 

Form  of  writ,  ii  p.  696. 
Plaintiffs  affidavit  and  bond,  iL  p.  597. 
Execution  of  writ  and  summons,  ii  p.  696. 
Defendant's  bond,  ii  p.  599. 
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REPLEVIN. 

Claim  of  property  and  proceedings  thereon,  ii.  p.  699,  600. 

Retom  of  writ,  ii  p.  600. 

Appearance^  ii.  p.  601. 

Exception  to  plaintiffs  sureties,  &c.,  iL  p.  601,  602. 

Bail  and  exception  to  defendant's  sureties  ii.  p.  603. 

Declaration  and  rule  to  plead,  ii  p.  604. 

Judgment  of  discontinuance  fur  iiot  declaring,  ii  p.  60S.. 

Judgment  for  plaintiff  on  default  or  demurrer,  ii  p.  606. 

Plea  and  notice,  li  p.  006,  607. 

Rule  to  reply,  ii  p.  607. 

Judgment  for  defendant  on  default  or  demurrer,  ii  p.  606. 

Removal  by  certiorari,  ii  p.  606. 

Notice  of  trial,  and  trial,  ii  p.  608. 

Judgment  of  nonsuit,  and  as  in  case  of  nonsuit,  ii  p.  609. 

Final  judgment  for  plaintiff,  ii  p.  609. 

Execution  for  plaintiff  ii.  p.  609, 610. 

Final  judgment  for  defendant,  ii  p.  610  to  612. 

Execution  for  defendant,  ii.  p.  612. 

Action  on  {rfaintiff^s  bond,  ii  p.  613. 

Proceedings  peculiar  to  cases  of  distress,  ii.  p.  614. 

Declaration,  ii  p.  614. 

Avowry  and  cognisance,  ii  p.  614. 

Are  in  the  nature  of  a  declaration,  ii  p.  616. 
Plaintiff  may  plead  to  them  several  pleas,  ii  p.  616. 
How  regulated  by  statute  in  case  of  rent,  lip.  616. 

Admission  of  defendants,  ii  p.  616. 

Writs  of  inquiry,  judgments,  and  execatioin%  ii  p.  616.  to  618. 

Actions  on  plaintiflPs  bond,  ii  618. 

REPLICATION. 

Filing  and  rule  to  answer,  i  p.  443. 
Amendments  to;  signature  of  counsel,  i  p.  444. 

RESPONDEAT  OUSTER. 
See  "Judgment," 

RESTITUTION. 
See  **  Error." 

RETRAXIT. 

What,  how  made,  and  effect  ot^  ii.  p.  646. 

RULE  FOR  JUDGMENT. 
After  verdict,  i  p.  664. 
In  other  cases,  i  p.  611.  626,  627.    ii  p.  186.  191.  263. 

RULES. 

See  **  Common  ni2e«,"  **  Sjiteeial  moiioru." 

SATISFACTION  OF  JUDGMENT. 
See  "Judgment," 

SCIRE  FACIAS. 

Both  of  a  public  and  private  nature,  i  p.  60. 

Its  uses  as  a  private  remedy ;  general  divisions,  i  p.  60. 

Limitation  of^  on  judgments,  i  p.  60. 

Is  an  action,  i  p.  60. 

Its  uses  as  a  public  remedy,  i  p.  61. 

As  between  the  original  parties  to  a  judgment,  i  p.  61. 
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SCIRE  FACIAS. 

To  have  ezacution  after  iwo  yean,  i  p.  B$L 
Time  computed  from  filiBg  record,  i.  p.  63» 
When  judgment  to  be  again  reyived,  i.  p.  63. 
Reason  of  tbe  rule  requiring  a  ecL  la^  i.  p.  £3. 
Itfl  fltrictneMi  i  p.  63. 
When  Bci.  fa.  diepenbed  with,  L  p.  64,  C»S, 
To  have  execution  of  future  effecte,  L  p.  6B. 
To  have  execution  in  caeea  of  coveaant,  Ac,  i.  p.  K^  6$. 
To  traverse  fraud,  i.  p.  67. 
To  have  execution  against  executors,  dkc.,  i.  p.  67. 
Scire  fieri  inquiry,  and  when  it  lies,  i  p.  68.. 
Scire  facLis  against  bsil,  i  p.  69. 
When  bail  are  liable,  i.  p.  59. 
Debt  preferable,  i.  p.  69. 
Must  be  personally  served,  i.  p.  60. 
In  what  court  to  be  brought,  i.  p.  60. 
Upon  a  judgment  on  the  introduction  of  new  parties  i.  p.  60. 
Rule  in  such  case,  i  p.  60. 
General  statutory  provision,  i,  p.  61. 
In  case  of  marriage,  i.  p.  61. 

Statutory  provisions  dispensing  with  its  iinffriiy,  L  p^  61. 
In  what  cases  formerly  necessary,  i.  p.  61>  62. 
In  case  of  death,  L  p.  63. 

Between  interlocutory  and  final  jodgMnmd,  L  pb  63^  64. 
After  final  judgment,  L  p.  64. 
Rule  in  such  case,  i.  p.  64. 
Who  are  personal  tcpresontalives^  i.  p.  66. 
Statutory  provision  as  to  death  after  verdiot,  L  p.  66^ 
Cases  in  which  sci.  Cgl  is  necessary,  i.  p.  66^  67. 
Executora  and  administratoFB  to  have  sci.  fa.  on  judgmcBti 

recovered  by  preceding  executors,  Ac^  i.  p.  67. 
When  heir  or  devisee  to  be  made  party  to  sci.  la.,  L  p.  68. 
Terre-tenants  when  to  be  made  parties,  i  p.  68. 
May  be  brought  against  actual  occupant,  L  p.  69. 
But  no  one  to  be  affected  who  docs  not  di^m  title  from  a 

party,  i.  p.  69. 
Pkwions  step  necessary  to  scL  fa.  against  heirs,  Ac,  i.  p.  69. 
Scire  facias  as  a  public  remedy,  i  p.  70. 

For  the  vacating  of  letters  patent,  L  p.  70. 
And  acts  of  incorporation,  i.  p.  70. 
Particular  matters  to  be  set  forth,  L  p.  71. 
Judgment,  i.  p.  71. 
Proceedings  in  scire  facias,  ii.  p.  422. 

In  cases  of  judgment,  gsnerally,  11.  p.  422. 

Out  of  what  court  scire  fiu:ias  to  issue,  it  p.  422. 
Where  judgment  is  under  seven  years  old,  iL  p.  422. 
Where  over  seven,  iip.  422. 
Where  over  ten,  iL  p.  422, 423. 
Where  over  twenty,  it  p.  423. 
In  what  county  to  be  brought,  ii.  p.  423. 
Teste,  iL  p.  423. 
Defendant's  pleas,  iL  p.  424. 
To  have  execution  after  two  yean^  ii.  p.  424. 
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SCIRE  FACUS. 

What  8ci.  fa.  Btatea,  ii.  p.  424. 

Judgment  once  revived,  &c.,  ii.  p.  424. 

Discontinuance  when,  Ac-t  ii.  p.  425. 
To  have  execution  in  cases  of  covenants^  Ac,  iL  p.  42S. 

Statutory  provisions,  ii.  p.  425. 

How  damages  assessed,  ii.  p.  426. 
On  trial,  ii.  p.  426. 
By  writ  of  inquiry,  ii.  p.  426. 
Or  at  circuit,  ii.  p.  426. 

Further  breaches,  ii.  p.  426. 

Finding  of  jury  when  a  bar,  iL  p.  426* 
"Vo  have  execution  against  executors,  dkc,  iL  p.  427. 

Eflfect  of  judgment  of  assets  quando  acciderint,  ii.  p.  427. 

Notice  of  executing  scir€  fieri  inquiry,  iL  p.  427. 
On  a  judgment  on  introduction  of  new  parties  by  death,  iL  p^  427. 

Form  and  purport  of  writ,  ii.  p.  427,  428. 

What  executor,  Ac.,  may  plead,  iL  p.  428. 

Statutory  provisions  as  to  reviving  judgment  against  real  eitote^ 
u.p.429,43a 
Against  bail,  ii.  p.  431. 

What  scL  fa.  states,  iL  p.  431. 

In  what  court  and  county  to  be  brougfit,  iL  p.  431. 

Te8te,iLp.  43L 

What  defendant  may  plead  by  statute^  iL  p.  431,  432. 

Other  defences,  iL  p.  432  to  434. 
Where  a  public  remedy,  iL  p.  434. 

WhatacL  fiu  contains,  ii.  p.  434. 

Record  of  recovery,  where  filed,  ii.  p.  436. 

Docketed,  dx:.,  iL  p.  436. 

Recovery,  when  and  how  pubJisbed,  ii^p.  435. 

Powers  of  court  of  cfaaiiceiy  after  act  of  incorporation  annulled, 
iL  p.  436. 
In  scire  faoiaa  generally,  ii.  p.  436. 

Teste  return  and  service,  iL  p.  436. 

Appearance ;  rule  to  plead,  iL  p.  436. 

Rule  to  appear,  dec,  when  returned  not  found,  ii.p.  487. 
How  published,  ii.  p.  437. 
And  defiiult  for  want  ot  appearance^  iL  p.  437. 

No  declaration  necessary,  ii.  p.  437. 

No  proceedings  to  be  had  unless  writ  served,  Ac,  iL  p.  43f%. 

When  relief  granted  on  motion,  iL  p.  437,  438. 

;:3KCUR1TY  FOR  COSTa 
See  "  Staying  proceeding§.** 

SERVICB  OF  PAPERS. 

Where  attorney,  must  in  general  be  on  attorney  or  agent,  iL  p.  64. 

Agents;  how  appointed,  Ac,  iL  p.  66. 

When  services  on  agent,  iL  p.  65. 

Services  where  there  is  no  agent,  iL  p.  66. 

Attomies  in  partnership  must  have  joint  agent,  iL  p.  66. 

When  service  must  be  personal,  U.  p.  66. 

Service  on  attomies  prosecuting  or  defending  in  person,  ii.  p.  66. 

On  other  persons  prosecuting,  &c,  in  person,  iL  p.  66. 

When  service  of  papers  xmnecessary,  iL  p.  66. 
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SERVICE  OF  PAPERS. 

What  is  a  good  service,  ii.  p.  67. 

Service  may  be  waived  by  parol,  iL  p.  66. 

Affidavit  of  service,  ii  p.  68. 

Service  of  judge's  order,  iL  p.  66. 

Wh^n  service  cannot  be  on  Sunday,  ii.  p.  68. 

SETTING  ASIDE  PROCEEDINGS. 

SETTING  OFF  JUDGMENTS. 

See  ^*  Judgment," 

SET-OFF. 

In  what  csaesaUowed,  ii.  p.  167,  168. 
Defendant  must  plead  or  give  notice,  ii.  p.  169. 
Judgment  in  diflferent  cases,  ii.  p.  169. 
Suits  by  eaecuturs,  &c.,  ii.  p.  169. 
Suits  against  executors  and  others,  ii.  p.  170. 

SHERIFFS. 

How  chosen,  i.  p.  200. 
And  removed,  L  p.  200. 
Vacancies,  how  filled,  dbc.,  i.  p.  200. 
Bonds  to  be  given,  L  p.  200. 
Under  sheriflb,  i  p.  201. 

Their  duties,  i  p.  201. 
Deputies,  L  p.  201. 
Custody  of  jails,  i  p.  201. 

Sheriff  committed  for  thirty  days  to  be  reported  togovenor,  i  p.  201. 
Vacancies  where  there  is  no  under  sheriff,  i  p.  202. 

Coroner  to  act,  L  p.  202. 

And  how  selected,  i.  p.  202 

If  none  selected,  first  judge  to  appoint  a  person,  L  p.  202. 

And  until  then,  coroners  to  act,  i.  p.  203. 

Under  sheriff,  &c.,  subject  to  sheriff's  liabilitisB,  L  p.  203. 
Certificate  of  new  appointment  to  be  served  on  old  sheriff,  L  p.  203. 

What  he  must  do  thereupon,  i.  p.  203. 

Former  sheriff  to  return  writs,  &<c.,  i.  p.  204. 

How  compelled  to  make  delivery  to  successor,  L  p^  204. 
Creneral  observations  on  powers,  Ac,  of  sberifis,  i.  p<  206. 
Duty  of  sheriff  where  process  delivered  to  him,  i.  p.  205. 
Onserving  process,  i.p.  205,  206. 
Where  to  return  writs,  i.  p.  206. 
Authority  in  case  of  resistance,  i.  p.  206. 
To  attend  terms  of  court,  Ac.,  L  p.  207. 
To  keep  an  office,  L  p.  207. 

When  to  be  open,  L  p.  207. 

Service  of  papers,  i.  p.  207,  208. 
Duties  in  special  proceedings  before  a  judge,  dec.,  i.  p.  206. 
SuiU  on  official  bonds,  i.  p.  206  to  212. 

SHIPS  AND  VESSELS. 

Ste  **  Attachments  against  vessels," 
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SPECIAL  BAIL. 

Why  80  termed,  i.  p.  398. 

Courts  aometimes  have  dispeiiMd  with,  i  p.  398. 

Who  may  put  in,  i  p.  398. 

When  it  must  and  may  be  put  in ;  extension  of  time^  L  p.  399. 

Who  may  become,  i.  p.  399. 

General  qualifications^  i.  p.  400. 

Must  be  householders ;  to  what  amount  they  must  justify,  i.  p.  400. 

Who  may  justify  as  housekeepers,  i  p.  400. 

Attomies  disqualified,  i  p.  401. 

Sheriff*8  officers,  bailifis,  &c.,  i.  p.  401. 

Persons  indemnified  by  attorney,  i  p.  402. 

Persons  privileged  from  arrest  objectionable,  L  p.  403. 

When  foreigners  may  become,  i  p.  403. 

Particular  grounds  for  rejecting  bail,  i.  p.  402. 413. 
Bail  piece  what  and  contents ;  recognizance  of  bail,  i.  p.  403,  404. 

When  defendant  is  arrested  by  wrong  name,  L  p.  404. 

Must  be  signed,  L  p.  404. 

Before  whom  taken ;  bail  may  be  examined,  i.  p.  405. 

How  recognisance  taken  before  and  after  judgooent,  i.  p.  405. 

Bail  piece  must  be  filed,  i.  p.  406. 

Amendments  to,  L  p.  406* 
Notice  of  bail,  i.  p.  406. 

Requisites ;  how  bail  described,  L  p.  406, 407. 

How  plaintiff  may  proceed  if  no  notice,  i.  p.  407. 

Where  notice  is  given  but  bail  not  filed,  i.  p.  408. 
Exception  to  bail  and  notice  of,  i.  p.  408. 

In  what  time  bail  absolute^  L  p.  40^. 

To  whom  notice  given  where  no  notice  of  retainer,  i.  p.  408. 

Where  bail  put  in  by  defendant  in  custody  exception  imnecesBary, 
i.  p.  408. 

Bail  piece  cannot  be  treated  as  nullity  because  bail  insufikient,  i.  p. 
409. 
Waiver  of  bail  or  of  exception,  i.  p.  409. 

Declaring  in  chie^  i.  p.  409. 

Exception  cannot  be  waived,  i.  p.  410. 

When  plaintiff  cannot  except,  L  p.  411 . 
Adding  bail  and  fresh  bail,  i.  p.  411. 
Striking  name  off  bail  piece,  i  p.  411. 
Notice  of  justification,  i.  p  412. 

Contents,  requisites,  i.  p.  412. 
Justification  of  bail,  i.  p.  412,  413. 

Extension  of  time,  i.  p.  412. 

Before  whom ;  examination  of  bail,  L  p.  413. 

Grounds  of  opposing,  i.  p.  413,  414. 
Personation  of  bail,  L  p.  413. 
Further  time  to  justify,  i.  p.  414,  415. 
Plaintiff's  remedies  if  bail  be  not  put  in,  i.  p.  415. 

Sbc  "  BaU  to  the  BheHff:' 

Proceedings  against  sheriff,  ii.  p.  21. 
Rule  to  put  in  bail,  ii  p.  2L 
Rule  to  return  writ,  xL  p.  21,  22. 
Rule  for  attachment,  ii  p.  22. 

Sheriff  may  put  in  bail  for  his  own  indemnity,  il  p.  23. 
And  afterwards  prosecute  bond,  ii.  p.  23. 
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:<PECIAL  BAIL. 

Attachment;  nature  ofj  ii.  p.  23,  24. 

LiabUity  of  Bhenfi;  ii.  p.  24, 2& 

Plaintiff  must  pursue  hie  remedy  wittioiit  dcby,  it.  pu  2^  2Sk 

How  amount  due  in  original  action  aeocrtainedt  ii  pb  2S^ 

Execui  ion  and  action  on  iheriiTa  faondt  ii.  pb  2& 

Setting  aaide  proceeding!  for  irregolarily,  ii  p.  2$.. 

Staying  proceedings  where  regular,  ii  p»  26^  27. 

Sheriflfg  remedy,  ii.  p.  27, 
Proceedings  against  bail,  ii.  p.  28. 
By  debt  or  scire  facias,  iip.  26. 
Filing  recognizance  roll,  ii  p.  28. 
Executions  against  property  and  body,  ii  pb  29. 
What  bail  may  plead  as  a  defence,  ii  p.  29. 
Defendant  cannot  be  held  to  bail  in  action,  ii  p.  3^ 
Capias  teste,  dtc,  ii  p.  30. 
Execution,  ii  p.  30. 

Scire  facias  to  be  personally  served,  ii.p.30. 
Liability  of  bail,  ii.  p.  31. 
Extent  of,  iip.  31. 
ifow  dbcharged,  ii.  p.  31 . 

Death  of  principal,  ii  p.  31,  37. 

Imprisonment  for  life,  ii  p.  32. 

Insanity,  ii.  p.  32. 

Proceedings  in  equity  for  same  cause,  ii.  p.  3?. 

Variance  from  ac  etiam,  ii  p.  32. 

Discharge  under  bankrupt  hm,  ii.  p.  33. 

Agreement  between  plaintiff  and  datodaali  iip.  33» 

Cognovit,  ii  p.  33, 34. 

Taking  bill  of  exchange,  Ac,  ii.  p^  34. 

Exception  and  neglect  to  Justify,  ii  p.  3& 

Payment  of  debt,  ii  p.  3& 
>Sur render  of  bail,  ii.  p.  37. 

Before  what  officers,  ii.  p.  37. 

Proceedings  to  effect,  ii  p.  37. 

Surrender  in  courts  of  common  pleas,  ii  38. 

Time  to  surrender  where  action  is  debl»  ii  p»  39^  40^  4I» 

Of  right,  ii.  p.  39. 

Ex  gratia,  ii.  p.  39. 

Relief  of  bail  in  such  ease,  ii  p.  39, 40* 
Meaning  of  rule  allowing  eigl:dday8|  Ac,  iip.4(^  4L 
Where  proceeding  is  by  scire  facias,  ii  p.  41. 
t'tilargement  of  time  to  surrender,  ii  p.  42. 

Imprisonment  for  term  of  yea^^  ii.  p.  42. 

Sickness  of  principal,  ii  p.  42. 

Omission  to  file  bail  piece,  ii.  p.  43. 

When  principal  resides  at  distance,  ii.  p.  43. , 

Writ  of  error,  ii  p.  43. 

When  surrender  has  been  prevented  by  plaintifii  ii  pi  49. 
Bail  need  not  justify  to  surrender,  ii  p.  4ft» 
When  exoneretur  may  be  entered  without  fl«rrtDdcr,  iip.  44. 
Power  of  bail  over  principal,  ii.  p*  4i»,  4& 

Determined  by  arrest  oq  ca«  sa.,  ii.  p*  46. 

SPECIAL  CASES. 

,s>r  '» .V>tr  tr'af  " 
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SPBCUL  MOTIONS. 

NoiioM  o(  ii.  p.  72.    See  »  Notices.'* 
Are  enumerated  or  non-enumerated,  ii.  p.  72. 
What  motions  are  enumerated,  ii.  p.  73. 
What  non-enumerated,  ii.  p.  73. 
Enumerated  motions,  ii.  p.  73. 

Note  of  issue  to  be  filed ;  contents,  ii.  p.  73. 
Calendar;  how  causes  entered  on,  ii. p.  74. 
When  preference  given  to  motions,  ii.  p.  74,  7S. 
Other  causes  heard  according  to  order  on  calendar,  it  p.  75. 
Copy  of  case,  &c.,  and  note  of  points  to  be  furnished,  iL  p.  75. 
Names  of  attomies  must  be  on  papers,  ii.  p.  75. 
Either  party  may  notice,  ii.  p.  76. 
Striking  cause  from  calendar,  ii.  p.  76. 
Submission  by  consent,  iL  p.  76. 
Opening  argument,  answrering,  dec.,  iL  p.  77. 
Where  concurrent  remedies,  party  must  elect,  iL  p.  77. 
How  Judgment  entered  where  court  divided,  ii.  p.  7S. 
Non-enumerated  motions,  iL  p.  78. 

Days  in  term  ibr  bearing  of^  iL  p.  78. 
What  motions  so  heard,  iL  p.  78,  79. 
Special  terms  established  for  hearing  other  non-cnumcratcd  uictioiir^ 

iLp.79. 
Rule  by  default,  iL  p.  79. 

Where  service  insufficient,  motion  is  denied,  iL  p.  79. 
Formal  objections  should  be  preliminary,  iL  p.  79, 60. 
Further  time  to  prepare  affidavits ;  when  granted,  iL  p.  BU. 
When  motion  opened,  iL  p.  80. 
Vacating  rule  taken  by  default,  iL  p.  80. 
How  rule  drawn  up ;  nature  of,  dtc.,  iL  p.  81,  82. 
Rules  with  respect  to  payment  of  costs,  iL  p.  82. 
Where  motion  is  granted,  iL  p.  82. 
When  motion  is  denied,  iL  p.  62, 63. 
Costs  of  attendance,  ii.  p.  83. 
Offer  of  party  before  motion,  iL  p.  64. 
Time  to  pay,  ii.  p.  64. 

Proceedings  to  enforce  payment  olj  iL  p.  8o. 
STATUTE  OF  LIMITATIONa 

See  **Aetumi» 
STATING  PROCEBDINGa 

Upon  payment  of  debt  and  costs,  ii.  p.  89. 
In  what  cases,  iL  p.  89. 

Actions  for  general  damages,  ii.  p,  89. 
Debt  on  bond,  iL  p.  69. 

Bond  with  condition  for  payment  of  less  sum,  ii.  p.  DO,  i^I 
Trover  for  money,  Ac,  iL  p.  92. 
If  money  not  paid,  suit  may  go  on,  ii.  p.  92. 
In  other  cases,  iL  p.  93. 

Where  damages  have  been  awarded  for  same  cause,  Ac,  ii.  p.  9;>. 
Action  pwiding  reference,  &c,  ii.  p.  93,  94. 
Elbct  <^  injunction  from  chancery,  iL  p.  94. 
Until  costs  of  former  action  are  paid,  iL  p.  95^  96. 
Until  security  for  costs  is  filed,  ii.  p.  96. 
In  what  cases^  ii  p.  96. 

How  order  obtained ;  proceedings  thereon,  ii.  p.  97,  98. 
Liability  of  attorney  and  how  discharfred,  ii.  p.  98, 99- 
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STET  PROCESSUS. 

Entry  and  effect,  i  p.  646. 
Ob0olete,Lp.  646. 

SUBPCENA. 

SUGGESmONS  ON  ROLL: 

To  have  trial  in  another  county,  i.  p.  454. 
Of  death  of  parties)  i.  p.  455.    ii.  p.  211. 
Of  marriage,  ii  p.  216,  216. 
To  recover  mesne  profits,  ii.  p.  560. 

SUITS  RELATING  TO  REAL  PROPERTY. 

Alterations  made  by  statute,  L  p.  33. 
Practice  to  be  tike  thai  in  personal  actions,  i.  p.  33. 
Real  actions  abolished,  L  p.  34. 
Ejectment,  i.  p.  34. 

Origin,  i.  p.  34. 

Its  fictions  abolished,  i.  p.  34. 

When  it  lies,  i.  p.  35. 

Rules  of  law  as  to  right  of  recovery  in  ordinary  case^  not  al- 
tered, i.  p.  35. 

Nor  as  to  matters  of  defence,  i.  p.  35. 

SuflBcient  for  plaintiff  to  show  a  right  of  possession,  dbc,  L  p.  35- 

Between  joint  tenants  ouster,  d^.,  necessary,  a.  p.  36. 

Will  not  lie  when  possession  cannot  be  delivered  of  thing  recowred, 
i.  p.  36. 

Lies  for  a  highway  by  the  owner  of  the  soil,  i.  p.  36. 

On  a  grant  of  the  prima  tonsura,  i.  p.  37. 

Against  a  tenant  at  will  after  notice  to  quit,  i  p.  37. 

For  lands  escheated  to  the  state,  L  p.  37. 

For  dower  after  admeasurement,  i  p.  37. 

Will  not  Ue  to  recover  mortgaged  premises,  i.  p.  37. 

Cannot  be  brought  by  one  in  possession,  L  p.  38. 

Actual  entry  never  necessary,  i.  p.  38. 

Lies  by  landlord  for  non-payment  of  rent,  i.  p.  36. 

Tender  or  payment  of  rent  and  costs  to  terminate  the  suit,  dbc, 
i.p.38. 

Person  in  possession  for  three  years  may  compel  determiaalion  ef 
any  other  claim,  L  p.  39. 
Proceedings  for  that  purpose  and  their  consequence^  L  p.  39. 

Judgment  in  and  its  efiect,  i  p.  40. 

Practice  in.    See  **  Ejectment:* 
Mesne  profits,  i.  p.  40. 

Trespass  for,  abolished,  i.  p.  40. 

Remedy  substituted  by  statute  in  ordinary  cases,  i.  p.  40. 

In  cases  of  dower,  i.  p.  41. 

Judgment  in,  i.  p.  42. 
Waste,  i.  p.  42. 

Origin  and  character,  L  p.  42. 

When  it  lies,  and  particular  provisions  relative  to,  i.  p.  42, 43, 44. 

Proceedings  in.    See  «  Waste:' 
Trespass  on  lands,  i.  p.  43. 

For  what  injuries,  and  in  what  cases  it  ties,  i.  p.  44. 

Plaintiff  must  have  possession  at  the  time  of  the  injury,  i.  p.  45< 
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5JOTTS  RSLATING  TO  REAL  PROPERTY. 

Bat  it  is  given  by  statute  to  reversioDers,  dtc.,  not  in  poMessioQi 

i.  p.  45. 
In  case  of  wild  lands  constructive  possession  sufficient,  i.  p.  4^ 
Possession  of  tenant  sufficient,  i  p.  46. 
Rules  as  to  title  required  to  maintain  action,  L  p.  46. 
Treble  damages  for  injury  to  timber,  i.  p.  46,  47. 
And  for  forcible  disseisin,  i  p.  47. 
Practice  same  as  in  personal  actions,  i.  p.  47. 
Writ  of  nuisance,  L  p,  48. 
Ai  common  law,  i.  p.  48. 
Statutory  provisions^  i  p.  48. 
Proceedings  in.    See  **  NidsaneeJ* 
Partition,  i  p.  49. 

At  common  law ;  statutory  improvements,  L  p.  49. 
When  it  lies,!  p.  49. 
Practice  in.    Sec '*  ParHtionJ* 

SUMMONS. 

To  attend  before  a  judge,  &c.,  i.  p.  501,  502. 
See  "  Evidenced 

SUMMONS  AND  SEVERANCE. 

Abolished,  iL  p.  445. 

SUPERIOR  COURT  OP  NEW  YORK. 

Organization,  constitution,  and  powers,  i.  p.  219,  220. 

Lien  of  judgments ;  costs  and  fees,  L  p.  220. 

Suits  on  recognizance,  i  p.  221. 

Certiorari  to  justices'  courts,  ii.  p.  221. 

Removal  of  causes  to  and  from  supreme  court,  i  p.  221. 

Error  to  si^reme  court,  i.  p.  222. 

See  "Error J* 
Practice,  process,  records,  &c.,  i.  p.  222,  223. 
Title  of  court,  i.  p.  223. 
Officers  and  terms,  i.  p.  223,  224. 

SUPERSEDEAS. 

See  "  EsecuiUm^**  "  BaU  to  the  sherif:* 

SUPREME  COURT. 

Established  by  the  constitution,  i.  p.  141. 

Its  jurisdiction  and  powers,  how  ascertained,  i.  p.  141. 

History  of  the  colonial  courts,  i.  p.  142. 

Colonial  law  establishing  supreme  court,  L  p.  142. 

Confera  upon  it  Jurisdiction  of  the  English  courts  of  king's  bend^ooai^ 

mon  pleas,  and  exchequer,  i.  p.  143. 
Inquiry  into  the  history  and  jurisdiction  of  those  courts,  i  p.  143  te  15% 
General  jurisdiction  of  supreme  court,  L  p.  152, 163. 
General  statutory  provisions  as  to  courts,  i.  p.  153, 154. 
Circuit  courts,  i  p.  154. 

Are  merely  nisi  prios  sittings  of  supreme  court,  i.  p.  154. 
Organization,  &c.,  i.  p,  155. 

Eight  circuits  in  the  state^  i.  p.  155. 

Number  of  courts  a  year,  i.  p.  155. 

How  appointed,  i.  p.  155. 

And  advertised,  i.  p.  156. 

How  lon^  to  be  held,  i.  p.  156. 
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SUPREME  COURT. 

And  in  New  York  how  adjouriMd,  i  p.  157. 

Daty  of  circuit  judges  to  attend,  i  p.  157. 

Poiran  mnd  dutieB  of  tbecourtii  L  p.  157. 

May  be  held  by  jastlcee  of  aupteme  courti  L  p.  157. 

How  held  in  oaae  of  vacanoy  in  office  of  cSrciifit  Jndgc^  L  p.  157« 
168. 

Or  his  incapacity,  i.  p.  157, 16a 

If  judge  abeent  firat  day,  how  court  to  be  aidyoanied,  i  p.  168. 

How  second  day,  i.  p.  168. 

Provisione  in  case  of  fidlnre  of  court,  L  p.  166. 

And  for  appointment  of  a  new  one^  i  p.  158. 
^  Sittingsfbrtfaecityof  NewTorkfLp.  169. 

Power  to  refer  causes,  L  p.  169. 
Justices  of  the  supreme  court,  i  p.  159. 
Their  appointment,  Ac.,  i.  p.  159. 
Their  powers  and  duties,  i.  p.  160. 
Provisions  in  special  proceedings  in  case  of  the  inability  of  the  judga 

to  attend,  L  p.  160, 161. 
Statutory  prohibitions  in  respect  to  judges^  i  p.  16Ij  162. 
Circuit  judges,  i  p.  162. 

Appointment,  powers,  dkc.,  162. 
Must  reside  within  circuit,  L  p.  162. 
Officers  of  the  court,  L  p.  163. 

Supreme  court  commissioners,  L  p.  163. 

Their  powers,  i  p.  163. 

Restrictions  thereon,  L  p.  163, 164. 

Their  powers  in  special  proceedings,  L  p.  165. 

Court  to  establ&rii  rules  in  relation  to  commisskmersi  i  p.  166. 

How  appointed,  L  p.  166. 

Commissioners  ez  officio^  L  p.  166. 

Where  to  reside,  1  p.  167. 
Officers  take  affidavits,  acknowledgement  of  bail,  and  utiArtinn  of 

judgments,  i  p.  167, 168. 
Clerks,  i  p.  169. 

Where  offices  kept,  i  p.  169. 

How  appointed ;  tenure  of  office,  i  p.  169. 

Their  deputies  L  p.  169. 

Duties  generally,  i.  p.  169. 

Duties  as  to  judgments,  i  p.  1G9. 

Their  offices  to  be  kept  open,  i  p.  170. 

Removal  of  papers  to  different  offices,  i.  p.  170. 

Not  to  practice  law,  i.  p.  170. 
Clerks  of  circuit  courts,  L  p.  170. 
AUomey-general,  i  p.  171. 

His  duties  i.  p.  171. 

How  appointed,  L  p.  171. 
State  reporter,  L  p.  171. 

Duties  and  appointment,  L  p.  171. 
Criers,  L  p.  171. 

See  "Attemia,''  "OaurueUan^  «5fter(^,»»  and  ^^CoranersJ' 
Terms  of  the  supreme  court,  i.  p.  172. 
When  held,  i,  p.  172. 
Howlong,  ip.  172. 

How  adjourned  if  a  justtce  does  not  attend,  i.p.  172. 
Provisions  in  case  of  pestilence  or  other  casualty,  i.  p.  173. 


INDSX.  IXV 

SUPREME  COURT  OF  THE  UNITED  STATES. 
Eatabliflhment  and  orgmiipttion  of  Uie  court,  i  p.  319. 
Jarifdiction,  i.  p.  319. 

Caaes  in  which  it  ha«  jariadictioneiramerated,  i.  p.  319)  320. 
ProviflionB  of  consiitution  conferring,  L  p.  320. 

Amendatory  article  aatosuita  againitatates,  i.  p.  321. 
Iti  construction,  i.  p.  321. 
Original  jurisdiction,  L  p.  321. 
Statutory  provisions,  i.  p.  322. 
State  must  be  nominally  or  substantially  a  party  to  give  jurisdio 

tiQn,ip.  322. 
Congress  cannot  extend  jurisdiction  beyond  cases  specified  in 

constitutioni  i.  p.  322. 
Ph>ces8  and  practice,  i  p.  323. 

Statutory  provisions  as  to^  i.  p.  323. 
Practice  of  king's  bench  adc^ited  as  guide,  L  p.  324. 
Rules,  L  p.  324. 
Appellate  jurisdiction,  i  p.  324. 
General  rule,  L  p.  324. 
Statutory  provisions,  L  p.  324,  325. 
Arrangement  of  subject,  i  p.  325. 
Error  to  the  circuit  court,  Ac.,  L  p.  326. 
From  circuit  to  district  court,  L  p.  32C. 
From  supreme  to  circuit  court,  i.  p.  326. 
Restrictions,  i.  p^  326. 
LimilatiOD,  L  p.  326. 
Security  required,  i.  p.  327. 

In  what  cases  to  be  supersedeas  of  execution,  i,  p.  327. 
CostB  on  affirmance,  i  p.,  327. 
Provisions  in  case  of  reversal,  327. 
Extent  of  security  required,  declared,  i  p.  327, 328. 
Writs  to  may  issue  from  circuit  court,  i.  p.  328. 
Amount  necessary  to  g^ve  jurisdiction ;  decisions^  i  p.  328, 

329. 
Error  lies  only  upon  a  final  judgment,  i.  p.  330. 
Will  not  lie  for  error  in  fact,  i.  p.  330. 
Will  not  lie  to  circuit  court  in  cases  carried  there  from  dis< 

trict  courts,  i  p.  330. 
Allowance  or  disallowance  of  amendmttits  nol  ground  of 

error,  Ac,  i.  p.  331. 
Issuing  teste  and  return  of  writs  of  error,  L  p.  331. 
Practice  as  to  signing  and  service  of  citation,  i  p.  331,  332. 
Special  writ  to  bring  up  execution,  i.  p.  332. 
Plaintiff  must  show  that  court  has  jurisdiction,  i.  p.  333. 
Modes  of  making  up  record,  L  p.  333. 
Dismissal  of  writ,  i.  p.  334. 
Costs  on  reversal,  i.  p.  334. 

Judgment  in  error,  and  proceedings  thereupon,  i  p.  334, 33f. 
Writs  of  error  to  district  courts,  i  p.  335. 
Error  to  highest  state  court,  336. 
Statutory  provision,  L  p.  336. 
Decisions^  i.  p.  337. 

Constitutionality  of  provision,  i.  p.  337. 
Judgment  must  be  final,  i.  p.  337. 
Meaning  of  "  highest  state  court,"  L  p.  338. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

Citimiahip  not  important,  L  p.  338. 
Nor  ainoimt  in  dispute,  i^  p.  338. 
The  writ ;  whence  it  may  ijonie^  i  p.  338. 
Error  ties  on  writ  of  prohibition,  i.  p.  339. 
On  motion  for  mandamus,  i.  p.  339. 
Record  must  show  a  right  of  jurisdiction,  i.  p.  339. 
Practice  on  error  from  state  courts,  i.  p.  340. 
When  second  writ  may  be  issued,  i.  p.  340. 
Costs  and  direction  of  the  mandate,  i.  p.  340. 
Certificate  of  points  of  disagreement  from  circuit  court,  i.  p.  340. 
Statutory  provision,  i.  p.  340. 
Extent  of  jurisdiction  in  such  case,  L  p.  341 . 
Form  of  certificate,  L  p.  342. 
Writs  of  prohibition,  mandamus,  dec.,  i.  p.  342. 
Mandamus,  i.  p.  342, 343. 
'  Prohibition,  i.  p.  344. 
Habeas  coipus  ad  satis&ciendum,  i.  p.  344. 
Officers,  i.  p.  345. 
Terms ;  adjournment,  Ac^  i  p.  346^  346- 

SURRENDER. 

Ste"4)eaai6ai{.» 

TALESMEN. 

How  summoned  and  in  what  cases,  i  p.  613. 

May  be  awarded  though  no  regtdar  jurors,  L  p.  614. 

And  it  seems  though  not  requested  by  either  party,  1  p.  514, 

TAXATION. 

Of  costs,    fifee  "  G9f«»^na;." 

TENDER. 

Befivre  action,  ii.  p.  156. 

Payment  of  money  into  court  on  plea  o^  iL  p.  16d« 

k^xt  suit  brought,  li  p.  166. 

In  what  cases,  iL  p.  165. 

Consequence  of  plaintiff's  proceedings)  ii.  p.  I6€i. 

Sum  accepted  to  be  deducted,  ii.  p.  166. 

TRESPASS. 

TRIAL. 

Trial  by  jury,  i  p.  468. 

In  general,  issues  of  fact  to  bo  by  jury,  i.  p.  46&> 
Putting  ofi  trial,  L  p.  462. 

On  application  of  defendant,  L  p.  462. 

Allowed  in  case  of  absence  of  material  witness;  application  10 

court  or  at  nisi  prius,  i.  p.  462. 
Issues  out  of  chancery,  i.  p.  462. 

Consequence  of  neglect  to  wppXj  for  postponement^  L  p.  46^ 
Notice  not  requisite,  L  p.  462. 
Affidavit  to  put  off  trial,  L  p.  462. 
Form  o^  i  p.  462. 
When  something  more  than  usual  affidavit  will  be  requre^ 

i.  p.  462,  463. 
Name  of  witness  need  not  be  stated,  i.  p^  463, 
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TRIAL. 

Nor  in  general,  time  when  he  was  subpcenaed,  i.  p.  463. 
By  whom  affidavit  may  be  made,  i.  p.  463. 
When  af^lication  will  bo  denied,  i.  p.  464. 
Court  will  not  look  to  adoiissibility  of  evidence,  L  p.  4&1. 
If  judge  rcfuee  application  when  it  should  be  granted,  verdict 

will  be  set  aside,  1.  p.  464. 
Other  grounds  for  putting  off  trial,  i.  p.  465. 
Coeta;  must  be  paid  instanter,  i  p.  467. 
Plaintiff's  remedy  for,  i.  p.  467. 

What  requisite  to  entitle  plaintiff  to  attachment,  i.  p.  4C7. 
Costs  in  general  those  of  supreme  court,  i.  p.  467. 
If  not  paid,  plaintiff  may  proceed  with  trial,  i.  p.  467. 
On  application  of  plaintiff,  i.  p.  466. 

To  another  sittings  not  allowed,  i.  p.  465. 
Rut  ntay  be  for  another  day,  i.  p.  465. 
Costs  for  not  proceeding  to  trial,  i.  p.  466. 

When  allowed,  and  how  obtained,  i.  p.  46G. 
When  they  abide  event  of  suit,  i.  p.  466. 
Executor  plaintiff  not  in  general  liable  for,  i.  p.  467. 
Order  in  which  causes  are  heard ;  calendar,  i.  p.  506. 
General  routine,  S.  p.  606,  507.  621. 

When  judge  may  hear  further  evidence,  after  examinjjiiion  con- 
cluded, i.  p.  521. 
When  defendant  entitled  to  open  and  reply,  i.  p.  62?. 
Inquest  by  default,  i.  p.  622. 
Swearing  witnesses,  i.  p.  623. 
Usual  mode,  L  p.  523. 
By  the  uplifted  hand,  i.  p.  523. 
Affirmation,  i.  p.  523. 
Other  peculiar  modes,  i.  p.  523. 
Pertons  not  Christians,  i.  p*  523. 
Swearing  falsely  in  any  form,  perjury,  i.  p.  524. 
Oompetency  of  witnesses,  how  ascertained  and  reslorad,  i.  p.  524. 
Interest ;  how  ascertained,  i.  p^  624. 
If  divested  of  by  rdeaae,  witneas  competent,  i  p.  624. 
When  and  how  release  given,  i.  p.  624. 
Witness  cannot  be  examined  as  to  religious  belief,  i.  p.  525. 
When  defendant  may  be  witness  for  co-defendant,  L  p.  625. 
Examination  of  witnesses,  i.  p.  626. 
Leading  questions,  i.  p.  526. 
Questions  not  to  be  asked,  which  may  subject  witness  to  criminal 

prosecution,  i.  p.  626. 
Otherwise  as  to  civil  suit,  i.  p.  526. 
Referring  to  paper,  L  p.  527. 
Party  cannot  impeach  his  own  witnesses,  i.  p.  B27. 
Opinion  not  in  general  evidence,  L  p.  527. 
Cross  examination,  i.  p.  527. 

Admissibility  of  evidence  to  be  objected  to  at  trial,  i.  p.  52.6. 
Witlidrawing  juror  i.  p.  539. 
By  consent,  i.  p.  539. 
By  direction  of  judge,  i.  p.  539. 
Costs  on,  i.  p.  539. 
See  "  Talesmen^**  "  Ckallenges^**  **  Demurrer  to  Evidence^**  "  Bill  ^i* 
Exveptions;*  "Nonsuit,*'  "iVeto  Triat:* 
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TRIAL. 

Trial  at  bar,  ii.  p.  120. 

When  allowed,  il.  p.  130. 

Motion  and  affidavit,  iL  p.  120^  121. 

On  what  groauds  i^rauted,  ii  p.  121, 

Terma  impoaed,  iL  p^  121. 

When  motion  to  be  made,  ii  p.  121. 

Notice  of  trial  may  be  countermanded,  iL  p.  12{«. 

And  new  trial  moyed  for,  ii.  p- 121. 

TROVER. 

See  *'  Penonal  Actions." 

VENDITIONI  EXPONAS. 

See'' FSen  Facias:' 

VENIRE. 

In  ordinary  casea  aboliahed,  i.  p.  468r 
For  foreign  juron,  L  p.  466,  469. 

VENUE. 

Where  to  be  laid,  i.  p.  85,  86.  423.    ii.  p.  112. 

In  what  caaee  and  on  what  grounds  it  may  be  changed,  iL  p.  IIZ. 

Change  of  venue  for  convenience  of  witneeaea,  iL  p.  113. 

On  ground  that  impartial  trial  cannot  be  had,  iL  p.  114. 

Motion,  af&davit,  dx.,  iL  p.  116,  116. 

Plaintiff  may  retain  venue  on  stipulating  to  pay  ezpenai  of  dafendial^ 

witnesses,  ii.  p.  116. 
Change  may  be  at  anytime,  ii.  p.  117. 
Costs,  ii.  p.  117. 

Copy  of  rule  to  be  served,  iL  p.  1 17. 
Change  of  venue  on  application  of  plaintiff,  iL  p.  117, 118r 

VERDICT. 

Either  general  or  special,  L  p.  643. 
General  verdict,  L  p.  643. 

Attaints  abolished,  L  p.  643. 

Requisites  of  verdict,  L  p.  644. 

Public  and  privy  verdicts,  L  p.  644, 645. 

Polling  jury,  i.  p.  646. 

Discharging  jury,  L  p.  645,  646. 

Calling  plaintiff,  i.  p.  646. 

Entry  of  verdict,  L  p.  646. 
Special  verdict,  L  p.  546. 

Nature  and  requisites,  L  p.  546, 647. 

Exceptions  to  evidence,  Ac,  not  matters  for,  L  p.  647,  64& 

How  it  may  bo  amended,  L  p.  648. 

Judgment  is  not  of  course  but  upon  moikm,  L  p.  649^ 

WAIVER. 

Distinction  between  and  agreement,  ii.  p.  53.  68. 
Of  irregularity.  See  ''IrregularUtf.** 

WARRANT  OF  ATTORNEY. 

Wlien  given  and  purport,  i.  p.  604. 
Statutoi^  requisitions,  i.  p.  604. 
Form  and  requisites  of,  i.  p.  605. 

Subscription  and  execution,  i.p.  605 

<  'rtnsiderationj  i.  p.  605. 


INDEX. 

WARRANT  OP  ArTORNEY. 

Pfertiea  t(\  i  p.  €06. 

Muii  be  viduntaryi  i.  p.  607. 

Bond  and  oovenant  to  eheriffi  &c.,  i  p.  607. 
Revocation  of  covenani  L  p.  608. 

Death  of  party,  L  p.  606. 

Marriage,  1  p.  609. 
Knteringup  jttdgmeni  on  warrant,  L  p.  61U. 

When  It  may  be  of  coarae,  L  p.  610. 

When  application  to  coart  requiaite^  i  p.  610. 

How  application  mad^  affidavit,  Ac,  i.  p.  610^ 

Mode  of  entering  judgment,  L  p.  611. 

Jadgment  entered  in  vacation,  i  p.  611, 612. 

Authority  muit  be  atrictly  porraed,  i  p.  612. 

Judgment  entered  as  aecurily,  execution,  Ac,  L  p.  612,  613. 
Application  for  relief  when  judgment  improperly  entered,  i  p.  613. 

Rquitahie  juriadiction  <rf  court,  i.  p.  614. 

When  warrant  aet  aaide^  i.  p.  614. 

When  iaiue  directed,  L  p.  6 14. 

Judgment  not  aet  aidde  where  iiaue  directed,  i.  p.  616. 

Application  by  other  creditori,  i.  p.  615. 

WASTE. 

WhenHliea,  Ac.,  iL  p.  S55. 

Ske  **  8wU»  rdoHng  to  real  property.^' 
Pint  proceaa  iaaummona^  ii  p.  556. 

Ita  form,  it  p.  566. 

How  aerved,  il  p.  666. 

And  returned,  ii  p.  656. 
Declaration,  iL  p.  656. 
Rule  to  appear  and  plead,  ii.  p.  557. 
Appearance^  iL  p.  557. 
De&uU,  iL  p.  557. 
Writ  of  inquiry,  a  p.  55a 
Damagee  may  be  aaaeaaed  at  circuit,  ii.  p.  65R. 
Flea  and  iarae^  1  p.  556. 
View,  iL  p.  559. 
BUI  of  particuUra,  iL  p.  559. 
Trial,  iL  p.  56a 
What  recovered,  ii.  p.  660. 
Verdict,  iL  p.  561. 
Judgment,  iL  p.  561. 

In  ordinary  caaei^  iL  p.  561. 

In  caaea  of  joint  tenanta,  Ac.,  and  partition,  iL  p.  662. 
Bxecntion,  iL  p.  563. 
General  atatutory  proviaioni,  IL  p.  563. 

See  **EjeetmefU." 
Waite  of  landa  aold  on  execution,  U.  p.  563. 

Remedy  provided  by  atatutc,  iL  p.  563. 

What  not  waate,  iL  p.  564. 

Application  for  order  to  reatrain  waste,  iL  p.  564. 

Order  thereon,  iL  p.  566. 

Proceeding!  if  order  be  violated,  ti.  p.  665, 566. 
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General  requisites^  whai  matierB  incapacitate,  i.  p.  493^ 
Children,  ideotii,  lonatica,  i.  p.  494. 
PeriBons  intoxicaied|  L  p.  494. 
Deaf  anddumb^  i.  p.  494. 
Religious  belief,  i.  p.  494. 
Convicts  of  felony,  Ac,  i.  p.  494. 
What  circumstances  render  wilnwrn  imiwinwitfiii  in  pftrlicolar  ^ 

p.  494. 
Interest  in  the  event  of  ide  «iit|  i  p.  404. 
Counsel,  attorney,  and  solicitor,  i.  p.  495. 
Clergymen  and  physicians,  i.  p.  495b 
Mudc  of  compelling  appearaiioeof  wihiasws,  i.  p.  496. 
Subpona  ad  testificandum,  L  p.  496. 
Nature  and  contents,  i.  p,  496. 
Service,  L  p.  496. 
Subpoena  ticket,  i.  p.  496^  497. 
Time  of  service,  i.  p.  497. 
Tender  of  expenses,  i.  p.  497. 
Subpoena  duces  tecum,  i.  p.  496. 

Nature ;  of  compulsory  obligaiioot  i.  p.  496. 
Clerk  of  bank  not  bound  to  produce  books,!,  p.  499. 
Nur  attorney  or  counsel,  papers  intrusted  to  biflaby  dientpi.  pb499l 
Remedy  against  witness  for  disobeying  subpoena,  L  p.  499. 
Action  for  damages  and  penalty,  L  p.  499. 
Attachment,  i.  p.  499,  500. 

What  must  be  shown  on  moving  for,  i.  p.  500. 
When  absolute  or  rule  to  show  cause  only,  i.  p.  500. 
When  refused,  i.  p.  500. 
In  general,  contempt  must  be  clear,  i.  p.  50f . 
See  "  Attachment** 
Summons  td  attend  before  judge,  L  p.  501. 
Service,  i.  p.  501,  502. 

Witness  bound  to  attend ;  for  friluve,  liable  to  action,  i.  p.  5U2. 
When  warrant  may  be  issued,  and  witness  committed,  i.  p.  60^. 
How  warrant  directed,  executed,  ^.,  502,  603. 
Habeas  corpus  ad  testificandum,  L  p.  503. 
When  requisite,  i.  p.  503. 
Who  may  grant  writ,  i.  p.  503. 
Application  for,  how  verified,  Ac.,  503,  504. 
When  witness  to  be  remanded,  i.  p.  604. 
Sheriff  bound  to  produce  prisoner,  i.  p.  504. 
Bond  to  be  given;  sheriff^s  fees,  Lp.  504, 505. 
Requisites  of  writ,  i.  p.  505. 
Compensation  of  witnesses,  i.  p.  497. 
Action  for,  i.  p.  498. 

Counsel  or  attorney  not  allowed  fees,  i.  p.  4d&. 
See »«  Trial,'* '' Evidence:* 
WRIT  OF  ERROR. 
Set  ^' Error** 

WRIT  OP  INaUlRV. 

After  judgment  by  con£ession,  it^.  616. 

Alter  j  udgment  on  demurrer,  i.  p.  644.    iL  p.  185. . 

After  default,  i.  p.  63?. 
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WHIT  OP  INUUIRY. 

Nature  of  writ,  L  p.  632. 

Teste  and  retorn,  i.  p.  632. 

Notice  of  inquiry,  i  p.  633. 

Coantermand  ol^  i.  p.  633,  634. 

Execution  of  writ  and  inquisition,  i.  p.  634. 

l>efendant  must  attend  punctually,  i.  p.  631 

Irregular  to  execute  writ  at  diflerent  time  or  place,  i.  p.^34. 

Or  on  a  Sunday,  L  p.  634. 

Delay  on  part  of  plaintU^  L  p.  634. 

Witnesses  may  be  subpcenaed ;  execution  adjourned,  L  p,  634. 

Defiuilt  is  admission  of  cause  of  action,  1.  p.  635. 

Aasessment  applies  to  whole  declaration,  L  p.  635. 

Under  sheriff  may  execute  writ,  i.  p.  636. 

When  by  judge  at  nisi  prius,  L  p.  636. 

Inquisition ;  signing  and  filing,  i.  p.  636. 
iSetting  aside  inquisition,  i.  pb  636. 

On  what  grounds,  i  p.  636,  637. 

Consequence  of  admitting  improper  evidence  i.  p.  637. 

Writ  must  first  be  returned,  i  p.  637. 

Where  attorney  prevented  from  attending;  i  p.  63S. 
.Amendments  to  writ,  i.  p.  63Q. 
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ADDENDA  ET  CORRIGENDA. 
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Vol.  1,  p.  60,  2d  line  from  the  bottom  of  the  page,  strike  out "  a  ren- 
der of  their  principal,"  and  insert  **  payment  of  debt  and  costs." 

Vol.  1,  p.  58,  3d  line  from  the  bottom  of  the  page,  for  *' fieri  facias," 
read  "scire  fieri." 

Vol.  1,  p.  8,  to  note  25,  add,  "  see  18  Johns.  Rep.  97. 2  Stark  Rep. 
256." 

Vol.  1,  p.  38,  to  note  66,  add,  '<  8  Cow.  178.' 

Vol.  1,  p.  54,  to  note  61,  add,  '<  1  Cow.  68.' 

Vol.  1,  p.  50,  to  the  5th  line  from  the  bottom,  add  *'  There  is,  how-* 
ever,  now  no  longer  any  recognizance  in  error,  but  a  bond  is  sabstituted 
by  the  revised  statutes,  and  scire  facias,  therefore,  appears  not  to  lie 
against  baO  in  error."* 

Vol.  1,  p.  60,  strike  out  the  first  and  second  lines  after  "  paid,"  aad 
insert  '*  costs  are  now  allowed  hi  scire  facias,  in  all  cases."t 

Vol.  1,  p.  61,  after  the  4th  line  from  the  bottom  of  the  page,  insert 
''  If  a  female  defendant  marry  at  any  time  before  verdict  rendered,  or 
before  interlocutory  judgment,  her  husband  may,  on  his  own  application, 
or  on  the  application  of  the  plaintiff,  be  made  a  co-defbndant,  on  the 
order  of  a  judge  of  the  court ;  but  if  such  husband  be  made  a  defendant  on 
the  application  of  the  plaintiff,  he  shall  have  the  same  right  to  contest 
the  &ct  of  hie  marriage  as  if  the  suit  had  been  originally  brought  against 
him  as  husband  of  such  female  defendant."! 

Vol.  1,  p.  169,  5th  line  from  the  top,  for  «  Canandaigim,"  read  "  Ge- 
neva."|| 

Vol.  1,  p.  266, 11th  line  from  the  top,  after  <*  section,"  insert  "where 
the  United  States  are  plaintiffs  or  petitioners." 

Vol.  1,  p.  276,  6th  line  from  the  top,  for  "  plaintiff,"  read  **  defend, 
ant." 

Vol.  1,  p.  289,  note  101,  in  place  of  "  lb."  insert  "  10  Wheat.  Rep." 

Vol.  1,  p.  363,  note  64,  for  "6  Cowen  Rep.  168,"  read  "4  Cowen 
Sep.  158." 

Vol.  1,  p.  368,  2d  line,  after  "  upon,"  insert "  the  case. 

VoL  1,  p.  871,  5th  line,  for  "  attached,"  read  "  retaken.' 

Vol.  1,  p.  891, 14th  line,  after  "  law,"  read,  "  By  a  subsequent  act  the 
office  in  Canandaigua  has  been  removed  to  Geneva,}  and  in  addition  to 


II 


♦  Sec  2.  R.  St  695,  ct  eeq.  '  See  laws  of  1830,  p.  108. 

1 2  R.  St.  613.  B.  3.  «  f  uwa  1930,  n.  108,  ch.  104,  f,  I 

t  2  R.  St.  388.  ».  n. 


Ixxiv 


ADDENDA  £T  CORRIGENDA. 

the  counties  above  enumerated,  it  is  provided  that  the  shenSs  of  the 
counties  of  Tompkins  and  Tioga  shall  return  all  process  issued  out  of 
the  supreme  court,  to  the  said  office  at  Geneva,  in  the  same  manner  ta 
they  are  required  to  do  by  the  5lh  section  of  the  act  above  cited."* 
Vol.  1,  p.  996, 15th  line,  for  <<  defendant,"  read  "  plaintiff." 
Vol.  1,  p.  409,  last  line,  for  "  defendant,"  read  "plaintiff." 
Vol.  1,  p.  432,  2&th  line,  for  «  plaintiff,"  read  "  defendant." 
Vol.  1,  p.  425,  3d  line,  dele  "  and." 

Vol.  1,  p.  432, 22d  line,afler  "  plaintiff,"  read,«*To  obtain  his  dischaige 
from  imprisonment  under  these  provisions,  the  defimdaat  mnst  applji'to  a 
judge  for  a  supersedeas  ;f  which  is  obtained  in  the  same  manner  as  a 
supersedeas  for  not  being  charged  in  ezecation  in  due  time4    It  seems 
that  the  defendant  waives  his  right  to  a  supeisedeas,  by  afterwards 
pleading  ;||  bat  that  the  filing  and  service  of  a  declaratiofn,  after  the  de- 
fendent  has  become  supersedeable,  are  not  cause  to  prevent  him  fims 
obtaining  a  discharge.} 
Vol.  1,  p.  441,  9th  line,  for  <'  defendant,"  read  "  plaintiff." 
Vol.  1,  p.  443, 13th  line,  after  **  abatement,"  add,  **  In  one  case  the 
court  allowed  the  defendant,  upon  payment  of  costs,  to  amend  his  plea 
after  replication,  demurrer,  judgment  for  the  defendant  in  the  supreme 
court,  on  the  ground  that  the  replication  was  bad,  and  reversal  in  the 
court  of  errors,  on  the  ground  that  the  plea  was  bad.     This,  it  seens, 
will  be  allowed,  though  the  defence  set  up  in  the  plea  is  unconsciona- 
ble ;  but  the  rule  allowing  the  amendment  must  be  confined  to  the  par- 
ticular plea,  and  will  not  be  extended  so  as  to  allow  the  defendant  to 
add  or  substitute  a  new  plea."ir  * 

Vol.  1,  p.  443, 15th  line,  for  '<  defendant/'  read  **  plaintiff." 
Vol.  1,  p.  409, 10th  line,  for  «  ad  testificandum,"  read  « duces  te. 


cum." 


»f 


Vol.  1,  p.  506,  Ist  line,  for  <*  carried,"  read  **  called.' 

Vol.  1,  p.  533,  note  84,  after  <*  1  Call.  Rep.  105,"  add  "5  Cowen 

Rep.  243." 
Vol.  1,  p.  540,  to  note  33  add  "5  Cowen  Rep.  106." 
Vol.  1,  p.  618, 13th  line,  for  "  absolute,"  read  «  obsolete." 
Vol.  1,  p.  619,  let  line,  for  "  defendant,"  read  "  default." 
Vol.  1,  p.  628, 15th  line,  dele  from  "The,"  to  "  hereafter,"  inclusive, 

and  add  :♦♦ 


*  lb.  B.  2.  IT  6  Cow.  Rep.  606. 

1 2  SeUon'a  Pract.  94.  2  Archb.  Pract.  *  *  Some  alteration  in  the  plan  of  (be 

1 19.  2  Dunlap.  Pract.  82G.  work,  has  rendered  it  neccasaiy  to  in- 

t  Sec  Vol.  2,  p.  386,  387.  gcrt  here,  what  it  was  originally  xn- 

II  1  East  Rep.  77.  londcd  to  notice  elsewhere. 

§  1  Arclib.  Pract.  1?'\  121.  2  Uunlan. 
Pract.  S*?*^ 
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*'  The  course  to  be  pursued  in  such  cases  is  particulady  pointed  out 
in  the  following  statutory  provisions. 

'  When  an  action  shall  be  prosecuted  in  any  court  of  law,  upon  any 
bond  for  the  breach  of  any  condition  ,otlmr  than  for  the  payment  of  money, 
or  shall  be  prosecuted  for  any  penal  sum,  for  the  non-performance  of  any 
covenant  or  written  agreement,  the  plaintiff,  in  his  declaration,  shall 
assign  the  specific  breaches  for  which  the  action  is  brought.'* 

'  Upon  the  trial  of  such  action,  if  the  jury  find  that  any  assignment 
of  such  breaches  is  true,  and  that  the  plaintiff  should  recover  damages 
therefor,  they  shall  assess  such  damages,  and  shall  specify  the  amount 
thereof  in  their  verdict,  in  addition  to  their  finding  upon  any  other  ques- 
tion i>f  fact  submitted  to  them.'f 

'If  in  such  action,  the  plaintiff  shall  obtain  judgment,  upon  de- 
murrer, or  by  confession,  or  by  default,  a  writ  of  inquiry  shall  issue  to 
the  sheriff  of  the  county  in  which  the  venue  is  laid,  to  inquire  into  the 
truth  of  the  breaches  assigned,  and  to  assess  the  damages  of  the  plain-  ^ 
tiff  sustained  thereby ;  which  shall  be  executed  and  returned  as  other 
writs  of  inquiry. 'J 

'  Instead  of  issuing  a  writ  of  inquiry,  as  provided  in  the  last  section, 
tfke  plaintiff  may  make  up  a  circuit  roU  of  the  pleadings  and  proceedings 
in  such  action,  with  an  entry  of  an  order  therein,  that  the  truth  of  the 
breaches  assigned  be  inquired  into,  and  the  damages  sustained  thereby 
lie  assessed,  at  the  next  circuit  court  to  be  held  in  the  county  in  which 
the  venue  in  such  action  is  laid ;  and  such  circuit  court  shall  proceed 
thereon,  pursuant  to  such  order,  in  the  same  manner  as  in  other  caosea 
sent  to  that  court  to  be  tried,  and  shall  in  like  manner  return  the  verdict 
of  the  jury  thereupon.'  "|| 

This  statute,  which  was  made  in  favour  of  defendantSf  and  is  highly 
remedial,  is  liberally  construed  by  the  courts  ;}  and  it  is  compulsoxy 
upon  the  plaintiff  to  proceed  according  to  its  directions,  in  all  cases 
coming  within  its  provisions. IT 

A  bond  conditioned  for  the  performance  of  an  award  is  within  the 
statute  i**  although  the  defendant  may  have  revoked  the  submission, 


*  R.  St.  P.  3.  Hi.  6.  T.  6.  g.  f>.  Vol.  2,  p.  §  6  Term  Rep.  637.  3  Manle  db  Selw. 

nS.  156.  3  Taunt.  76.  2Wi]8.  377.  8  Johns. 

t  lb.  8.  G.  Rep*  111*8  Term  Rep.  266. 

t  lb.  0.  7.  IT  2.  Johns.  Cas.  406.  2  CaineaP  Rep. 

il  lb.  s.  8.     Ab  to  the  judgment  to  be  320.  4  Johns.  Rep.  213.  6  Term  Rep. 

entered  in  such  cases,  the  execution,  638.  8  Term  Rep.  127.  4  Johns.  Rep, 

and  the  proceedings  by  scire  facias  to  189. 16  Johns.  Rep.  209. 1  Saund.  6&  n . 

recover  damages  for  further  breaches,  1.  6  East  Rep.  614.  2  Wila.  377. 

See  Vol.  2,  p.  241,  293,  426, 426.  Vol.  1,  •♦  2  Caines'  Rep.  320,  6  East  Rep 

p.  66, 66,  2.  R.  St.  378,  379.  613. 
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so  that  nb  award  can  he  made  ;*  and  so  is  a  bond  given  for  the  jail  liber- 
ties.f  But  it  does  not  extend  to  bail  bonds,|  nor  to  bonds  conditioned 
for  the  pa3rment  of  money  by  instalments  :||  and  where  a  judgfment  is 
entered  up  on  a  warrant  of  attoiliey,  it  is  not  within  the  statote.J  So,  a 
recognizance  given  by  the  putative  father  of  a  bastard  child,  for  its 
maintenance,  is  not  within  the  act.  IT 

If,  on  the  trial  of  an  issue,  where  breaches  have  been  assigned,  the 
jury  omit  to  assess  the  damages,  the  verdict  is  erroneous,  and  a  new 
trial  will  be  granted  ;**  and  if  the  plaintiff  should  inadvertently  recover 
a  verdict  on  the  issue  of  non  est  factum,  without  entering  a  suggestion 
on  the  roll,  it  seems  that  he  may  do  so  afterwards,  before  judgment  ;ff  in 
which  case  a  writ  of  inquiry  must  necessaiily  issue,  to  supply  the  omis- 
sionof  the  jury." 
Vol.  l,p.647, 15th  line,  after  **  against,"  insert  "him." 
Vol.  1,  p.  665, 17th  line,  after  "  nonsuit"  read,  "  only  where  a  suit  has 
been  wantonly  brought,  or  a  nonsuit  unnecessarily  suffered." 

Vol.  I,  p.  655,  note  59,  before  "  16  Johns.  Rep."  insert  "  R.  St.  P.  3. 
ch.  10  T.  1. 8.  17.  Vol.  2.  p.  615.  et  vide." 
Vol.  2,  p.  17,  18th  line,  for  "  attended,"  read  "  extended." 
Vol.  2,  p.  19,  note  48  and  note  49,  at  commencement  inseit "  Ride  14.*' 
Vol.  2,  p.  19,  21st  line,  dele  from  "  the"  to  **  security,"  both  inclusive, 
and  insert  <' judgment  shall  be  entered  on  the  bail  bond  to  standaa  se- 
curity." '^ 
Vol.  2.  p.  65,  5th  line,  for  "  Canandaigua,"  read  «  Geneva." 
Vol.  2,  p.  75,  5th  line,  after  «*  preference,"  insert  "  is  given." 
Vol.  2,  p.  97,  2d  line,  dele  "a." 
Vol.  2,  p.  112, 12th  line,  for  "  on"  read  "  j»r©.' 
Vol.  2,  p.  135,  last  line,  for  "  case"  read-**  veidict.' 
Vol.  2,  p.  137, 20th  line,  after  "  he"  insert "  is.' 
Vol.  2,  p.  151,  23d  line,  for  •« bill"  read  "count." 
Vol.  2,  p.  197,  9th  line,  for  "  enclose"  read  "  endorse." 
Vol.  2,  p.  219,  4th  line  from  bottom,  for  "  defeat^'  read  "  defect.'* 
Vol.  2,  p.  297,  to  note  81,  add  "  see  2  Wend  Rep.  165,  as  to  the  nc- 
cessity  of  a  scire  facias  in  these  cases." 
Vol.  2,  p.  861, 20th line,  for  "  two"  read  "ten," 
Vol.  2,  p.  476, 20th  line,  for  "  on"  read  "  are." 
Vol.  2.  p.  479,  for  "  levy"  read  "  lay." 


♦  16  Johng.  Rep.  206.  Reports  of  Reviaere,  ch.  20,  p^  74,  75, 

1 8  Jflbns.  Rep.  111.  note,  4  Cowen  Rep.  263 $  and  it  ui  now 

t  22  Bofl.  &,  Pull.  446.  et  vide    3  provided  bjgXatote,  that  the  same  pro- 

■Nlaule  &  Selw.  156.  See  VoL  2.  p.  16, 17.  ceedingB  shall  be  had  on  bastardy  bonds 

(I  9  Johns.  Rep.  335.  3  Taunt.  74.  Z9  on  boi^ds  for  the  perfonna&ee  of  co- 

S  2  Taunt.  196.  3  Taunt.  74. 5  Taunt,  \'enanCs,  &c.  i  R.  St.  p.  651,  s.  4a 

^^'  ♦•4  Johns.  Rep.  213.  2  Wile.  377. 

IT  16  Johns.  Rep,  155.  It  seems  it  was  ft  2  Skund.  187.  b. 

otherwise,  as  to  a  bastardy  bond,  Sec 


